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CASES 

ARGUED  AND  DETERMINED 

IN   THE 

SUPREME  COURT  OF  ILLINOIS. 


Eobert  E.  Jenkins,  Assignee,  etc. 

v, 

Elias  Gbeenbaum  et  al. 

Filed  at  Ottawa  May  18,  1880. 

1.  Writ  op  error — party  to,  in  case  of  bankruptcy.  After  an  adjudication 
in  bankruptcy,  the  assignee  of  the  bankrupt  is  the  proper  party  to  bring  a 
writ  of  error  to  reverse  a  decree  against  the  bankrupt,  and  he  alone  can  do 
it,  and  where  the  writ  has  been  sued  out  before  by  the  bankrupt,  his  assignee, 
after  the  adjudication,  may  be  substituted  as  a  party,  and  prosecute  the  writ 
of  error  in  his  name. 

2.  Usury — sufficiency  of  answer  to  admit  defence.  Where  a  bill  to  foreclose 
a  deed  of  trust  prays  that  an  account  may  be  taken  of  what  is  due  on  the 
notes  secured,  even  if  the  answer  does  not  set  up  the  technical  defence  of 
usury,  by  claiming  a  forfeiture  of  all  the  interest,  but  simply  claims  that  the 
usurious  interest  paid  in  excess  of  six  per  cent  be  applied  as  a  credit  on  the 
debt,  and  that  the  account  be  stated  on  equitable  principles,  it  will  be  suffi- 
cient to  enable  the  defendant  to  avail  of  any  usurious  payments  made  in  excess 
of  six  per  cent  on  the  notes  secured  or  in  the  various  transactions  upon  which 
they  were  based. 

3.  Same — rule  in  equity  as  to  payments.  In  a  court  of  equity  relief  will 
be  given  against  payments  of  usury,  though  voluntarily  submitted  to  at  the 
time,  on  the  ground  of  oppression  and  injustice,  as  well  as  its  being  against 
the  statute,  and  will  apply  all  such  payments  above  six  per  cent  in  discharge 
of  the  principal  debt. 

4.  On  bill  to  foreclose  a  trust  deed  praying  for  an  account,  all  sums  of 
money  paid  under  usurious  agreements  upon  the  notes  secured,  or  upon  the 
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accounts  and  renewals  before  the  notes  were  given  or  agreed  to  be  paid,  above 
six  per  cent,  where  the  defendant  submits  to  pay  lawful  interest,  should  be 
deducted  from  and  operate  as  a  credit  on  the  notes;  but  usury  paid  on  trans- 
actions disconnected  with  the  indebtedness  sued  on  should  be  rejected,  and  if 
at  any  time  a  settlement  has  been  made,  and  new  notes  given  in  which  there 
is  no  usury,  or  on  which  none  has  been  paid,  the  master  can  not  go  behind  the 
settlement.  But  so  long  as  any  portion  of  the  debt  on  which  usury  has  beeu 
paid  or  reserved  remains,  all  usury  thus  paid  above  six  per  cent  should  be 
deducted  as  credits. 

5.  Same — terms  of  relief  against,  in  equity.  The  practice  in  equity  has 
always  allowed  the  complainant  to  compel  a  discovery  of  the  particulars  of 
usurious  transactions  on  the  condition,  only,  that  he  waives  the  forfeiture  of 
the  statutory  penalty  and  submits  to  pay  the  debt  with  legal  interest,  and 
no  greater  degree  of  strictness  in  setting  up  usury  will  be  required  in  an 
answer,  but  it  may  be  stated  generally,  and  need  not  be  more  specific  than  is 
required  in  a  bill. 

6.  Same — strictness  in  pleading.  It  is  no  doubt  true  that  where  usury  is 
pleaded  at  law,  or  is  set  up  in  a  plea  in  equity,  there  must  be  strictness  in 
setting  out  the  substance  of  the  defence,  but  the  same  strictness  is  not  required 
in  an  answer. 

7.  Same — mode  of  stating  account.  Where  a  creditor  asks  for  and  submits 
to  have  an  account  stated  in  a  court  of  equity,  it  must  be  done  on  equitable 
principles,  and  all  money  paid  him  under  usurious  agreements,  above  the 
legal  rate  of  interest,  will  be  regarded  as  payments  on  the  principal,  and 
should  be  thus  allowed  in  the  statement  of  the  account,  even  without  any  plea 
or  notice.  Where  an  account  is  sought  and  ordered  for  any  purpose,  none  but 
legal  claims  should  be  allowed;  and  where  the  bill  of  items  is  presented, 
each  party  has  the  right  to  contest  the  existence,  the  amount  and  the  legality 
of  each  item;  nor  is  either  party  required  to  lay  a  foundation  for  such  a  con- 
test in  his  pleadings,  especially  as  it  regards  each  item. 

8.  Chancery  pleadings — of  the  answer.  Although,  in  stating  a  defence  in 
an  answer,  there  must  be  such  a  degree  of  certainty  as  will  inform  the  com- 
plainant of  the  nature  of  the  defence,  yet  it  is  not  necessary  that  there  should 
be  the  same  degree  of  accuracy  as  is  required  in  a  bill. 

9.  Answer — to  bill  praying  an  account.  Where  a  bill  to  foreclose  a  deed  of 
trust  prays  for  an  account  to  be  taken  and  stated  of  what  is  due  on  the  notes 
secured,  the  defendant  will  not  be  required  to  set  out  in  his  answer  with  pre- 
cision each  item  of  his  account,  with  a  detail  of  all  the  particulars  connected 
therewith.  Such  particularity  is  not  required  in  bills  to  redeem  or  to  have  a 
mortgage  satisfied.  In  such  cases  the  party  calling  for  an  account  only  makes 
a  general  statement  of  his  case,  leaving  the  itemized  accounts  to  be  presented 
and  stated  by  the  master. 
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10.  Former  decisions — as  to  pleading  usury.  If  the  language  used  in  the 
case  of  Mosier  v.  Norton  et  al.  83  111.  513,  can  be  held  to  apply  to  pleading  the 
defence  of  usury,  it  can  only  refer  to  pleading  usury  in  its  proper  sense,  and 
can  only  be  applied  to  the  substance,  and  not  the  form  of  the  plea, — such 
as  to  time,  dates,  places,  sums,  etc.;  but  the  language  of  that  case  evidently 
refers  to  the  proof,  and  manifestly  announces  the  true  rule,  that  the  quantum 
of  evidence  must  be  the  same  in  both  courts  of  law  and  equity.  The  court,  in 
the  case  of  Maker  v.  Lan/rom,  86  111.  513,  applied  too  rigid  a  rule  to  the  suffi- 
ciency of  that  part  of  an  answer  setting  up  usury. 

"Writ  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict. 

A  bill  was  filed  by  Samuel  J.  Walker,  on  the  28th  day  of 
February,  1874,  against  A.  D.  Rich,  trustee  of  the  National 
Trust  Company,  and  other  persons,  to  enjoin  him  from  selling 
certain  lands  named  in  the  trust  deed,  made  by  Walker  to 
Rich,  to  secure  large  indebtedness  evidenced  by  promissory 
notes  given  by  Walker  to  the  Trust  company. 

The  company  answered,  and  filed  a  cross-bill  against  Walker 
and  Greenbaum  and  Foreman,  together  with  other  parties. 
By  the  cross-bill  it  was  alleged  that  Greenbaum  and  Foreman 
claimed  to  have  a  prior  lien  on  the  same  lands  by  virtue  of  a 
trust  deed  from  Walker  to  John  G.  Rogers,  but  that  as  they 
held  sufficient  collaterals  such  prior  lien  ought  to  be  held 
satisfied,  or  at  least  they  should  be  required  to  exhaust  their 
collaterals  before  resorting  to  a  sale  of  the  land;  and  the 
cross-bill  prayed  such  relief. 

Greenbaum  and  Foreman  answered  this  cross-bill,  disclos- 
ing the  assets  held  by  them,  and  they  filed  a  cross-bill  setting 
up  their  lien,  under  the  trust  deed  to  Rogers,  and  set  up 
and  claimed  other  indebtedness  against  Walker,  and  made 
the  Third  National  Bank  a  party.  They  prayed  that  their 
collateral  securities  and  the  land  might  be  sold  and  applied  in 
satisfaction  of  their  claim  against  Walker,  and  they  also 
prayed  "  that  an  account  might  be  taken  between  them  and 
S.  J.  Walker." 

He  answered,  and  set  up  that  in  his  dealings  with  Green- 
baum and  Foreman  he  had  paid  them  large  sums  of  usurious 
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interest,  and  that  on  a  settlement  of  accounts  between  them  on 
equitable  principles  he  would  be  found  to  owe  them  nothing. 

Walker,  in  his  answer,  gives  notice  and  relies  on  the 
defence  of  usury,  and  sets  out  the  transactions  in  which  it  was 
contracted  for  and  received.  He  alleges  in  his  answer,  that 
for  a  number  of  years  he  had  borrowed  large  sums  of  money 
from  Greenbaum  and  foreman,  for  which  he  gave  to  them 
his  own  notes,  executed  trust  deeds,  and  deposited  with  them 
the  notes  of  other  persons  as  security  for  such  loans.  The 
answer  denies  that  he  is  indebted  to  them,  as  would  appear  if 
a  full,  fair  and  equitable  accounting  could  be  had  between 
them,  and  charges  that  they  have  used  and  appropriated 
moneys  received  on  collaterals,  for  which  they  have  never 
accounted  to  or  paid  him  nor  placed  to  his  credit. 

The  answer  also  charges  that  all  or  nearly  all  of  the  loans 
of  money  made  by  him  from  them  were  made  under  and  in 
pursuance  of  an  unlawful,  corrupt  and  usurious  agreement  and 
understanding  between  them  and  him,  to  the  effect  that  he 
should  pay  to  them  for  the  loan  and  forbearance  of  said 
moneys  interest  thereon  at  the  rate  of  one  and  a  half  and  two 
per  cent  per  month  and  upwards,  and  all  extensions  and 
renewals  of  said  loans  were  made  and  secured  upon  agree- 
ments for  and  actual  payments  of  similar  rates  of  unlawful  and 
usurious  interest. 

The  answer  further  "denies  he  is  indebted  to  them ;  that  he 
then  and  at  the  time  of  filing  his  cross-bill  was  entitled  to 
large  credits  upon  the  notes  held  by  them  for  payments  made 
thereon,  and  on  the  originals  for  which  they  are  extensions, 
and  for  false  claims  on  notes  pretended  to  be  held  by  them 
against  him,  and  also  for  other  large  sums  paid  them,  over 
and  above  the  lawful  rate  of  interest,  for  the  forbearance  of 
money  loaned  to  him  by  them  in  pursuance  of  the  corrupt, 
unlawful  and  usurious  agreements  and  understandings  afore- 
said between  them  and  him,  and  which  sums  so  paid  should  in 
equity  and  good  conscience  be  credited  to  him  upon  the  prin- 
cipal of  said  loans,  as  such  payments  were  from  time  to  time 
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made  by  him.  That  relying  upon  their  good  faith  and  integ- 
rity he  did  not  keep  any  very  accurate  or  proper  record  or 
memoranda  of  his  business  with  them,  believing  the  same 
could  be  obtained  from  them  on  request.  That  the  principal 
part  of  such  memoranda  as  he  did  keep  was  destroyed  in  the 
fire  of  October,  1871 ;  that  they  knew  he  was  dealing  with 
them  in  a  careless  and  unbusiness-like  way  and  took  advan- 
tage of  it;  that  without  assistance  of  the  said  complainants  he 
can  not  state  the  account  between  them  and  him  ;  that  he  has 
frequently  requested  a  statement  and  an  inspection  of  their 
books,  etc.,  with  the  assistance  of  a  skilled  accountant,  which 
they  have  refused  to  permit;  that  therefrom  the  accounts 
between  them  can  be  fairly  and  equitably  adjusted;  that  such 
investigation  would  show  that  he  was  entitled  to  large  offsets  ; 
and  that  he  has  paid  them  for  the  loan  and  forbearance  of 
divers  moneys  upon  unlawful,  corrupt  and  usurious  agreements 
therefor,  the  sum  of  at  least  $400,000  over  and  above  the  law- 
ful rates  of  interest  under  the  statutes  of  the  State  of  Illinois, 
which  sum  should  be  credited  to  him  upon  the  principal  of 
the  claims  presented  against  him  by  them ;  that  they  are 
actually  indebted  to  him,  and  investigation  will  so  show  it,  to 
the  amount  of  $200,000,  which  is  more  than  the  pretended 
amount  claimed  by  them  on  the  notes  set  out;  that  in  the 
course  of  the  dealings  aforesaid  there  never  has  been  any 
accounting,  and  he  denies  that  he  has  ever  refused  to  come  to 
an  account;  that  he  had  sought  for  several  months  to  have 
an  account  upon  an  inspection  of  their  books,  which  they 
refused,  always  insisting  that  he  should  accept  as  final  and 
conclusive  a  fixed  result  presented  by  them,  showing  a  large 
indebtedness  from  him  to  them;  that  he  is  willing  to  have  an 
accounting  under  the  order  of  the  court  with  them,  in  accord- 
ance with  the  settled  principles  of  equity,  and  upon  surrender 
of  his  notes,  etc.,  to  pay  what  upon  such  accounting  shall  be 
found  due  fairly  and  equitably  from  him  to  them." 

He  also  filed  a  stipulation  that  he  would  only  claim  the 
excess  of  interest  over  and  above  six  per  cent,  and  on  an 
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accounting  he  would  allow  Greenbaum  and  Foreman  the 
principal  debt  and  six  per  cent  interest. 

As  prayed  for  in  the  bill  and  asked  in  the  answer,  the  court 
referred  the  case  to  a  master  to  hear  evidence  and  state  an 
account  between  the  parties.  The  parties  had  a  hearing  before 
the  master,  and  on  making  up  his  account  Walker  filed  excep- 
tions to  his  conclusions,  and  on  hearing  on  the  exceptions 
before  him  he  disallowed  them  and  returned  his  report  to  the 
court,  and  on  a  hearing  on  the  exceptions  filed  before  the 
master  they  were  disallowed  and  the  report  affirmed.  The 
court  thereupon  rendered  a  decree  for  the  amount  found  by 
the  master  to  be  due  to  Greenbaum  and  Foreman,  and 
ordered  its  payment  by  a  specified  day,  and  in  default  of 
such  payment  that  the  property  be  sold  by  the  master  and  the 
proceeds  of  the  sale  be  applied  to  discharge  the  decree.  The 
decree  does  not  award  an  execution  for  the  collection  of  any 
balance  that  might  remain  after  applying  th.e  proceeds  of  the 
sale. 

To  reverse  this  decree  a  writ  of  error  was  sued  out  from 
the  Appellate  Court,  and  on  a  hearing  in  that  court  the 
decree  of  the  circuit  court  was  affirmed.  And  the  record  is 
brought  to  this  court  on  error,  and  it  is  urged  that  the  Ap- 
pellate Court  erred  in  affirming  the  decree  of  the  circuit 
court  and  in  decreeing  costs  against  plaintiff  in  error. 

Mr.  W.  T.  Burgess,  for  the  plaintiff  in  error: 

An  assignee  in  bankruptcy  can  maintain  a  writ  of  error  to 
review  a  personal  judgment  or  decree  against  the  bankrupt, 
obtained  before  adjudication,  having  an  interest  to  be  relieved 
from  such  judgment  or  decree.  Knox  v.  Exchange  Bank,  12 
Wall.  382. 

The  authorities,  that  where  a  forfeiture  is  claimed  on  the 
ground  of  usury,  the  pleadings  and  the  proofs  must  be  certain 
as  to  time,  amount,  rate  and  person  to  whom  paid,  have  no 
application  here,  as  we  are  not  claiming  the  penalty  provided 
in   the   statute.     Where,   in   a   court  of  equity,   a  defendant 


1880.]  Jenkins  v.  Greenbaum  et  al.  17 

Brief  for  Plaintiff  in  Error. 

sets  up  or  a  complainant  avers  that  in  the  course  of  dealings 
between  him  and  the  opposite  party,  touching  the  matters 
involved  in  the  suit,  usurious  interest  has  been  charged,  and 
paid  by  him,  and  is  compelled  to,  or  does,  invoke  the  equitable 
powers  of  the  court  for  discovery  or  affirmative  relief,  touch- 
ing the  usury  so  charged,  and  offers  to  do  equity  in  the  matter 
of  the  usury,  then  no  pleading  of  usury,  in  the  sense  it  is  used 
by  the  counsel,  is  required  as  a  condition  precedent  to  relief 
as  to  what  may  have  been  paid  in  excess  of  lawful  interest; 
but  it  will  be  referred  to  the  master  to  take  and  state  an 
account  between  them,  upon  equitable  principles, — that  is, 
giving  credit  for  actual  loans  and  payments,  and  allowing 
lawful  interest. 

As  to  what  is  meant  by  "  a  decree  to  account,"  when  such 
a  decree  will  be  entered,  its  nature  and  the  proceedings  under 
it,  counsel  cited,  ch.  8  of  1  Story's  Eq.  Jur.  sees.  441  to  529; 
Ex  parte  Bax.  2  Yes.  Sr.  388 ;  Corporation  of  Carlisle  v.  Wil- 
son, 13  Yes.  278;  Lewis  v.  Lutton,  5  id.  683;  0' Conner  v. 
Spaight,  1  Sch.  and  Lef.  309;  Hind  v.  Goodrich,  69  111.  455; 
Pennell  v.  Lamar  Lnsurance  Co.  73  id.  306. 

As  long  as  any  part  of  the  debt  remains  unpaid,  the  debtor 
may  insist  upon  a  deduction  of  the  usury  from  the  part  re- 
maining unpaid.  House  v.  Davis,  60  111.  367;  Hadden  v. 
Lnnis,  24  id.  381 ;  Farwell  v.  Meyer,  35  id.  41 ;  Say  lor  v.  Dan- 
iels, 37  id.  331. 

As  to  the  pleading  in  bill  for  account,  and  the  strictness 
required,  the  counsel  cited  at  great  length  many  authorities, 
among  which  are,  Parmelee  v.  Lawrence,  44  111.  405;  same, 
case,  48  id.  331 ;  Valentine  v.  Fish,  45  id.  462 ;  Carter  v.  Moses, 
39  id.  539;  Johnson  v.  Thompson,  28  id.  352;  Fanning  v.  Dun- 
ham, 5  Johns.  Chy.  122;  Livingston  v.  Harris,  3  Paige,  538. 

As  to  the   sufficiency  of  the   pleadings  to  present  the  ques- 
tion of  usury,  citing  Ruddell  v.  Ambler,  18  Ark.  369 ;   Crutcher^ 
v.  Trabue,  5  Dana,  80;  Day  v.  Cummings,  19  Yt.  496;  Mar- 
tin v.  Nashville  Printing  Association,  2  Cold.  419;  ShanJdand 
2—95  III. 
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v.  Nelson,  1  Cooper,  459;  Frierson  v.  Moody,  3  Humph.  561; 
Chester  v.  Apperson,  4:  Heiskell,  639 ;  Marks  v.  Morris,  4  Hen. 
and  Mumf.  463;  Taylor  v.  Bell,  2  Vera.  171 ;  Scott  v.  Nesbitt, 
2  Cox.  183;  2  Brown  C.  C.  641;  Thomas  v.  Cooper,  31  Eng. 
L.  and  Eq.  K.  526  ;  Pitt  v.  Cholmondly,  2  Ves.  Sr.  567;  Fitzroy 
v.  Guillim,  1  T.  E.  154;  Hindle  v.  O'Brien,  1  Taunt.  413; 
Bosanquett  v.  Dashwood,  Cases  Temp.  Talbot,  38. 

Messrs.  Rosenthal  &  Pence,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 

Court : 

Pending  this  litigation,  and  after  the  decree  was  rendered 
in  the  circuit  court,  Walker  was  declared  a  bankrupt,  and 
Jenkins  appointed  his  assignee.  Walker  has,  therefore,  ceased 
to  have  any  interest  in  the  litigation.  It  is,  however,  urged 
that  Jenkins  can  not  be  substituted  as  the  plaintiff  in  error; 
that  he  is  a  stranger  to  the  record,  and  hence  the  case  can 
proceed  no  further,  but  must  abate. 

The  assignee,  by  his  appointment  and  qualification,  becomes 
the  owner  of  all  the  property,  rights  and  credits  of  the  bank- 
rupt, for  the  benefit  of  the  creditors.  But  this  question  is 
settled  by  the  case  of  Knox  v.  Exchange  Bank,  12  Wall.  381. 
It  was  there  said  the  bankrupts  were  discharged  from  the 
judgment.  "It  is  quite  clear  that  the  assignee  in  bankruptcy 
of  the  plaintiffs  in  error,  is  the  proper  party  to  bring  the 
writ  of  error,  and  he  alone  can  do  it."  This  is  conclusive  of 
this  question.  If  Jenkins  brought  the  writ,  that  was  literally 
in  accordance  with  that  case,  and  if  he  has  been  substituted 
since  his  appointment,  that  is  within  its  spirit,  and  is  sufficient. 

It  is  urged  that  the  answer  of  Walker  is  too  loose  and 
indefinite  to  admit  of  a  deduction  of  the  interest  paid,  and 
contracted  to  be  paid,  to  Greenbaum  and  Foreman,  over  six 
per  cent,  from  their  notes  against  Walker,  which  are  sought 
to  be  foreclosed  in  this  suit.  We  shall  not  stop  to  inquire  if 
this  would  be  true  if  usury  had  been  set  up  by  a  plea  either  at 
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law  or  in  equity,  as  this  is  neither  the  one  nor  the  other.  The 
answer  does  not  claim  a  forfeiture  of  the  interest,  but  simply 
that  the  excess  of  interest  paid  above  six  per  cent  be  applied 
as  a  credit  on  the  debt.  This  is  not  so  stated  in  terms  in  the 
answer,  but  it  is  asked  that  the  account  be  stated  on  equitable 
principles,  and  the  doctrine  is  well  and  long  settled  that 
equity  only  allows  the  defence  of  usury  to  the  extent  above 
legal  interest.  And  Walker  filed  a  stipulation  that  he  claimed 
a  deduction  only  of  the  excess  above  six  per  cent.  Thus  it  is 
seen  that  he  did  not  attempt  to  plead  usury  in  any  technical 
sense. 

From  an  early  period  equity  has  relieved  against  usurious 
contracts  by  requiring  payment  of  the  principal  debt  and 
legal  interest.  Relief  was  granted  in  equity  in  the  case  of 
Bosanquett  v.  Dashwood,  Cases  Time  of  Talbot,  p.  38  (1734). 
In  that  case  the  Cottons  had  given  to  Dashwood  bonds  for 
money  loaned  at  six  per  cent.  They  being  unable  to  pay,  he 
compelled  them  to  pay  ten  per  cent,  and  they  entered  into 
other  agreements  for  that  purpose.  These  agreements  and 
payments  continued  fourteen  years.  The  obligee  died  and 
the  obligors  became  bankrupts,  and  Bosanquett  was  appointed 
assignee,  who  filed  a  bill  to  have  the  bonds  canceled  and 
delivered  up,  also  for  an  account,  and  the  money  paid  beyond 
the  principal  and  legal  interest  refunded  by  the  executor. 
The  relief  was  decreed  by  the  Master  of  the  Rolls,  and  on 
appeal  Lord  Talbot  affirmed  the  decree.  He  said,  although 
courts  of  equity  were  governed  by  the  same  rules  in  the  ex- 
position of  statutes,  they  often  vary  the  remedies  and  the 
manner  of  applying  them. 

It  was  also  held  that,  it  being  the  province  of  the  court  to 
relieve  against  all  offences  against  the  law  of  nature  and 
reason,  and  even  in  cases  which,  strictly  speaking,  may  be 
called  legal,  how  much  more  so  when  the  covenant  or  agree- 
ment is  against  an  express  law, — against  the  statute  of  usury, 
although  the  party  may  have  submitted,  for  a  time,  to  the  terms 
of  the  agreement  by  him.     The  payment  of  the   money  will 
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not  alter  the  case  in  a  court  of  equity,  for  it  ought  not  to 
have  been  paid.  "It  is  only  the  corruption  of  the  person 
making  such  bargains  that  is  to  be  considered;''  "it  is  that 
only  which  entitles  the  party  oppressed  to  relief." 

The  Lord  Chancellor  refers  to  the  case  of  Sir  Thomas 
Miers,  decided  by  Lord  Harcourt,  as  an  authority  in  point. 
In  that  case  there  was  inserted  a  covenant  that  if  the  interest 
should  not  be  punctually  paid,  it  should  from  the  time  and 
from  time  to  time  be  turned  into  principal  and  bear  interest. 
The  Lord  Chancellor  granted  relief  on  the  ground  that  the 
covenant  was  wnjust  and  oppressive.  And  in  22  Viner's 
Abridg.  315,  it  is  held  that  usury  paid  on  a  debt  may  be 
applied  as  a  payment.  And  his  lordship  asked  if  there  ever 
was  a  suit  for  a  redemption  where  it  was  not  decreed, — that 
if  the  party  was  overpaid  he  should  refund.  And  this  was 
said  in  reference  to  applying  usury  as  payments  on  the  debt. 
These  eminent  chancellors  seemed  to  regard  usury  as  unjust 
as  well  as  illegal. 

We  fail  to  appreciate  the  argument  that,  with  our  increased 
intelligence  and  higher  civilization,  our  perception  of  right 
and  morals  is  necessarily  advanced.  Who  can  say  that  we 
may  not  have  declined  in  our  moral  perceptions  rather  than 
advanced.  But  we  fail  to  see  the  change  in  public  sentiment 
claimed,  as  it  has  not  operated  to  repeal  the  usury  laws.  If 
there  is  any  it  has  produced  no  change  of  policy.  There 
have  always  been  persons  restive  under  restraints  of  every 
kind,  and  persons  who  have  regarded  all  laws  for  the  pre- 
vention of  oppression  as  wrong.  The  very  forms  of  pleadings 
denominate  usury  as  corrupt.  Eminent  judges  have  denounced 
it  as  unjust,  and  none,  so  far  as  our  researches  have  gone,  has 
ever  pronounced  usury  meritorious  or  commendable.  But 
be  this  as  it  may,  the  argument  is  impertinent  to  the  issue,  as 
we  are  powerless  to  repeal,  modify  or  mitigate  the  provisions 
of  the  law.  The  argument  might  have  effect  on  the  law- 
making power,  but  can  have  none  on  the  judicial  department. 
We  can  only  enforce  the  law  as  it  is  enacted. 
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In  Willis  on  Pleadings  in  Equity,  p.  171,  is  given  the  form 
of  a  bill,  probably  a  copy  of  the  bill  in  Bosanquett  v.  Dash- 
wood,  supra.  It  is  very  much  more  general  in  stating  usury 
than  the  answer  in  this  case.  By  turning  to  the  transcript  in 
the  cases  of  Farwell  v.  Meyer,  So  111.  40,  Sutphen  v.  Cushman, 
id.  187,  Ball  v.  Leonard,  24  id.  146,  House  v.  Davis,  60  id. 
367,  and  Hawhe  v.  Snydaker,  86  id.  197,  it  will  be  found  the 
pleadings  setting  up  the  usurious  transactions  are  none  of 
them  more  specific  and  a  portion  of  them  less  so  than  this 
answer.  The  practice  in  chancery  has  always  allowed  the 
complainant  to  compel  a  discovery  of  the  particulars  of  usuri- 
ous transactions  on  the  condition  only  that  he  waives  the 
forfeiture  of  the  penalty  and  submits  to  pay  the  debt  with 
legal  interest.  If  the  rule  be  as  claimed  by  appellees,  why 
compel  a  discovery  by  the  defendant  of  the  usurious  agree- 
ment, its  terms  and  conditions  and  the  amount  of  usury 
received,  and  other  particulars?  It  would  certainly  be  sin- 
gular to  say  the  person  relying  on  usury  must  set  it  up  with 
the  utmost  precision  and  prove  it  as  pleaded,  and  yet  he 
might  allege  in  his  bill  that  he  was  uninformed  on  these 
questions  and  compel  the  usurer  to  disclose  all  of  the  facts 
necessary  to  sustain  the  bill.  But  surely  such  strictness  as 
contended  for  has  never  been  enforced.  And  it  is  said  in 
Dan.  Ch.  Pr.  vol.  2,  p.  243,  that  in  stating  a  defence  in  an 
answer  there  must  be  such  a  degree  of  certainty  as  will  inform 
the  plaintiff  of  the  nature  of  the  defence,  but  it  is  not  requisite 
that  there  should  be  the  same  degree  of  accuracy  as  is  re- 
quired in  a  bill. 

On  turning  to  the  case  of  The  New  Orleans  Gas  Light  and 
Banking  Co-,  v.  Dudley,  8  Paige,  452,  one  of  the  answers  was 
sustained  that  was  no  more  precise  than  this.  Nor  was  the 
defence  more  specific  in  the  cases  of  Smith  v.  Nichols,  8  Leigh, 
330,  modifying  Crenshaw  v.  Clark,  5  Leigh,  69,  Dangal  v. 
Simmons,  23  N.  Y.  491,  and  Gilhardt  v.  Samells,  9  Ohio,  461, 
if  even  as  much  so  as  in  this  case. 

But  it  is  claimed   that  Mosier  v.  Norton  et  al.  83  111.  519, 
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lays  down  a  rule  which  condemns  this  answer.  This  is  cer- 
tainly a  misapprehension.  The  answer  in  that  case  stated 
that  the  note  was  "  executed  and  delivered  in  pursuance  of  a 
fraudulent,  corrupt,  illegal  and  usurious  agreement."  The 
answer  there  failed  to  set  out  any  contract.  It  does  not  state 
with  Avhom  the  agreement  was  made;  that  the  payee  received 
or  contracted  to  receive  any  usury,  or  even  that  there  was 
usury  in  or  connected  with  the  note,  or  that  if  such  was  the 
case,  that  the  payee  knew  the  fact.  The  answer  was  therefore 
held  insufficient  in  setting  out  the  agreement,  as  such  an  an- 
swer was  in  The  Gas  Light  and  Banking  Co.  v.  Dudley,  supra. 
It  is  true  it  is  there  said  the  rule  is  the  same  in  chancery  as  at 
law.  If  this  can  be  held  to  apply  to  pleading  the  defence, 
that  can  only  refer  to  pleading  usury  in  its  proper  sense,  and 
could  only  be  applied  to  the  substance  and  not  the  form  of 
the  plea,  such  as  to  time,  dates,  places,  sums,  etc.  But  that 
language  evidently  refers  to  the  proof,  and  manifestly  an- 
nounces the  true  rule  that  the  quantum  of  evidence  must  be 
the  same  in  both  forums.  And  it  is  no  doubt  true  that  where 
usury  is  pleaded  at  law,  or  is  set  up  in  a  plea  in  equity,  there 
must  be  strictness  in  setting  up  the  substance  of  the  defence. 

It  would  perhaps  be  impossible  to  reconcile  all  of  the 
decisions  of  the  various  courts  of  the  Union  on  this  question. 
And  the  same  is  true  of  expressions  used  in  some  of  the 
cases  in  reference  to^pleas  of  usury  in  this  court. 

The  case  of  Maker  v.  Lanfrom,  86  111.  513,  is  referred  to 
as  controlling  this  question.  Not  from  anything  reported  in 
the  case,  but  it  is  said  the  transcript  will  show  that  a  portion 
of  the  answer  in  that  case  setting  up  usury  was  fully  as 
specific  as  this  answer,  but  it  was  held  defective,  and  the 
defence  was  not  allowed. 

If  this  be  true,  we,  on  further  investigation  and  more 
mature  reflection,  are  clearly  of  opinion  that  we  applied 
too  rigid  a  rule  to  that  portion  of  the  answer.  It  is,  however, 
said  that  a  petition  for  a  rehearing  was  filed  in  that  case.     It 
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is  true,  but  the  ground  urged  was  that  we  had  applied  too 
liberal  a  rule  in  holding  a  portion  of  the  answer  sufficient. 
No  objection  was  urged  against  the  decision  holding  a  portion 
of  the  answer  insufficient.  We  are  at  a  loss  to  comprehend 
how  it  can  be  supposed  the  fact  that  a  rehearing  was  denied 
has  the  remotest  bearing  on  this  question. 

It  would  not,  as  is  supposed,  follow  the  repeal  of  all  usury- 
laws,  that  even  then  courts  of  equity  would  refuse  to  afford 
relief.  "No  usury  laws  now  exist  in  England,  having  been 
repealed  by  statute.  It  has  nevertheless  been  decided  that 
the  repeal  of  these  laws  did  not  alter  the  doctrine  by  which 
the  court  of  chancery  affords  relief  against  improvident  and 
extravagant  bargains."  Bispham's  Eq.  sec.  222,  p.  229.  The 
authority  referred  to  in  support  of  this  doctrine  is  the  case  of 
Earl  of  Argyle  v.  Nains,  L.  R.  8  Ch.  App.  484,  in  which  relief 
was  afforded  against  the  payment  of  sixty  per  cent  interest 
per  annum  on  loans,  but  the  borrower  was  required  to  pay 
the  principal  with  five  per  cent  interest. 

We  are  clearly  of  opinion  that  the  answer  is  sufficient  to 
require  all  interest  paid  over  six  per  cent  to  be  applied  as  a 
credit  on  the  notes,  as  the  contract  was  usurious,  and  all  inter- 
est embraced  therein  above  that  rate  to  be  deducted  there- 
from. The  question  of  the  forfeiture  of  all  interest  is  not 
presented,  but  on  the  contrary  the  answer  offers,  as  we  have 
seen,  to  account  on  equitable  terms,  and  Walker  filed  a  stip- 
ulation that  six  per  cent  interest  might  be  computed  on  the 
debt,  but  claimed  that  he  should  be  credited  by  all  over 
that  rate. 

Again,  Greenbaum  and  Foreman  in  their  bill  call  for  the 
taking  and  stating  of  an  account  between  the  parties.  And 
it  is  unprecedented  to  require  a  defendant,  when  an  account  is 
prayed,  to  set  up  with  precision  each  item  of  his  account  with 
a  detail  of  all  the  particulars  connected  therewith.  All  per- 
sons in  the  profession  know  that  such  is  not  the  practice  in 
bills  for  an  account.  Nor  is  it  believed  that  a  case  can  be 
found  which  holds  that  the  parties  are  required  to  state  the 
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items  of  their  account  in  bills  to  redeem  or  to  have  a  mortgage 
satisfied. 

In  cases  like  the  present  the  party  calling  for  an  account 
only  makes  a  general  statement  of  his  case,  leaving  the  item- 
ized accounts  to  be  presented  to  and  stated  by  the  master. 
This  is  believed  to  be  the  practice  in  all  such  cases.  And 
why,  it  may  be  asked,  should  this  case  form  an  exception  to 
uniform,  long  and  well  established  practice?  Appellees  asked 
for  and  submitted  to  have  an  account  stated,  and  as  it  was  in 
chancery,  it  was,  of  course,  to  be  done  on  equitable  principles. 
And  all  money  paid  by  force  of  usurious  agreements  above 
legal  interest,  by  force  of  the  fifth  and  sixth  sections  of  the 
interest  law,  was  exacted  against  and  was  forbidden  by  the 
law,  and  in  equity  is  regarded  as  payments  on  the  princi- 
pal, and  could  be  thus  allowed  on  a  statement  of  an  account 
as  called  for  by  appellees,  even  without  a  plea  or  notice. 
Had  they  not  called  for  an  account  it  might  have  been  other- 
wise. So  that  in  every  point  of  view  the  rules  of  equity 
practice  require  that  the  defence  should  be  allowed,  and  the 
court  erred  in  excluding  it. 

In  all  references  to  the  master,  accounts  should  be  stated 
on  equitable  principles,  whatever  the  purpose  of  the  bill. 
When  a  reference  is  made,  it  is  for  the  purpose  of  determin- 
ing what  is  due  from  one  party  to  the  other,  and  in  ascertain- 
ing that  fact  none  but  legal  claims  should  be  allowed  to 
either  party.  When  the  bills  of  items  are  presented  by  the 
parties,  each  has  the  right  to  contest  the  existence,  the  amount 
and  legality  of  each  item  of  the  account  presented  against 
him.  Nor  is  either  party  required  to  lay  a  foundation  for 
such  a  contest  by  his  pleadings,  especially  as  it  regards  each 
item. 

In  this  case  we  are  satisfied,  on  turning  to  the  evidence  in 
the  transcript,  that  it  does  show  that  there  were  large  sums 
of  interest  over  six  per  cent  paid  on  arrangements,  agreements 
or  understandings  of  some  kind  to  pay  more  than  ten  per 
cent    interest,    connected    with    and    embraced  in   the   notes 
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involved.  And  not  only  so,  but  in  the  accounts  and  renewals 
for  a  considerable  period  before  the  notes  were  given.  And 
all  such  usurious  interest  paid  or  agreed  to  be  paid,  above  six 
per  cent,  should  be  deducted  from  and  operate  as  a  credit  on 
these  notes. 

Of  course,  usury  paid  on  transactions  disconnected  with 
this  indebtedness  should  be  rejected.  But  if  these  notes  are 
the  result  of  renewals,  from  time  to  time,  of  sums  on  which 
usury  had  been  paid,  or  in  which  it  was  included,  then  such 
usury  above  six  per  cent  would  be  a  proper  credit.  If  at  any 
time  settlements  were  had  and  new  notes  were  given  in  which 
there  was  included  no  usury,  or  on  which  none  had  been  paid, 
the  master  could  not  go  behind  the  settlement.  But  as  long 
as  any  portion  of  the  debt  on  which  usury  has  been  paid  or 
reserved  remains,  all  usury  above  six  per  cent  thus  paid  on 
or  reserved  in  it  should  be  deducted  as  credits.  See  Peddi- 
cord  v.  Connard,  85  111.  102,  and  Mitchell  v.  Lyman,  77  id. 
525,  where  this  question  is  discussed. 

This  was  not  done  by  the  master,  and  his  statement  of  the 
account  was  therefore  erroneous  and  should  not  have  been 
approved  by  the  circuit  court,  and  it  was  error  in  the  Appel- 
late Court  to  affirm  the  decree  of  the  circuit  court. 

The  decree  of  the  Appellate  Court  must  be  reversed,  and 
the  cause  remanded,  that  an  account  may  be  stated  in  con- 
formity with  this  opinion. 

Decree  reversed. 


James  Stratton 


v. 
The  Central  City  Horse  Eailway  Company. 

Filed  at  Ottawa   May  18,  1880. 

1.  Instruction — when  should  accurately  state  the  law.  In  an  action  on  the 
case  to  recover  damages  for  a  personal  injury  alleged  to  have  been  caused  by 
negligence  of  the  defendant,  in  which  the  question  of  contributory  negligence 
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arises,  and  where  the  evidence   is  very  conflicting,  it  is  important  that  the 
jury  should  be  accurately  instructed. 

2.  Same — as  to  degree  of  evidence  required.  It  is  error  to  instruct  the  jury 
that  it  is  necessary  for  the  plaintiff  to  prove  a  material  fact,  or  that  it  should 
be  made  to  appear  from  the  evidence  "  to  the  satisfaction  of  the  jury."  The  law 
does  not  demand  that  every  material  allegation  shall  be  established  to  the 
satisfaction  of  the  jury,  and  it  is  error  to  so  instruct.  The  jury  in  a  civil 
case  are  to  decide  facts  upon  the  weight  or  preponderance  of  the  evidence, 
even  though  the  proof  does  not  show  such  facts  to  their  satisfaction. 

3.  Same — stating  exceptions  to  general  rule.  It  is  not  required  that  all  the 
law  on  the  subject  of  negligence  shall  be  embodied  in  one  instruction,  nor  is 
it,  necessary  in  all  cases,  where  the  general  rule  of  law  is  stated,  to  state  all 
the  exceptions  to  it.  Where  the  further  explanation  showing  the  exception  to 
the  rule  is  given  to  the  jury  in  another  part  of  the  charge,  an  omission  to 
insert  the  exception  in  each  statement  of  the  general  rule  will  not  be  regarded 
as  vicious  or  erroneous. 

4.  Negligence — contributory.  The  general  rule  of  law  is,  that  where  the 
plaintiff  was  himself  guilty  of  negligence  which  contributed  to  the  injury 
alleged  to  have  been  caused  by  the  defendant,  he  can  not  recover.  In  this 
State,  however,  the  rule  is  not  without  its  exceptions,  and  when  the  injury 
is  the  result  of  gross  negligence  in  the  defendant,  the  plaintiff  may  maintain 
his  action,  although  his  own  negligence  contributed  to  the  injury,  if  his  own 
negligence  was  but  slight. 

5.  Same — instruction  as  to  plaintiff's  care.  In  an  action  to  recover  for  an 
injury  caused  by  negligence  of  the  defendant,  an  instruction  on  the  part  of 
the  defendant  that  the  plaintiff  can  not  recover  unless  the  proof  shows  that 
by  the  exercise  of  proper  care  he  could  have  averted  the  injury,  is  erroneous, 
as  it  submits  a  question  of  law  to  the  jury  as  to  what  is  proper  care,  and  does 
not  confine  them  to  the  fact  whether  the  plaintiff  used  ordinary  care,  which  is 
all  the  law  requires. 

6.  Same — what  is  gross.  To  instruct  the  jury  that  if  the  plaintiff  failed  to 
exercise  ordinary  care,  he  was  guilty  of  gross  negligence,  and  that  if  he  was 
injured  for  the  want  of  ordinary  care,  no  action  will  lie  unless  the  defendant 
wilfully  inflicted  the  injury,  presents  unsound  propositions  of  law.  To  say 
that  every  failure  to  attain  the  standard  of  ordinary  care  constitutes  gross 
negligence  is  palpably  an  error,  and  one  well  calculated  to  mislead  a  jury. 

.7.  Same — slight  want  of  proper  care  will  not  prevent  a  recovery.  It  can  not 
be  properly  said  in  an  instruction  that  where  a  person  is  injured  for  want  of 
ordinary  care  on  his  part,  no  action  will  lie  unless  the  injury  was  wilfully  in- 
flicted by  the  defendant,  or  that  if  it  were  reasonably  possible  for  the  plaintiff, 
under  all  the  circumstances,  to  have  prevented  the  injury  by  the  exercise  of 
proper  precaution,  and  if  such  care  would  have  averted  the  injury,  in  such 
case  he  was  guilty  of  gross  negligence  and  can  not  recover,  unless  the  defend- 
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ant  wilfully  inflicted  the  jury.  Aside  from  the  deceptive  and  misleading 
character  of  the  use  of  the  phrase  "reasonably  possible,"  and  the  erroneous 
substitute  of  "  proper  precaution"  for  "ordinary  care,"  it  is  palpably  erro- 
neous to  say  that  w.hen  the  plaintiff  fails,  in  any  degree,  to  use  the  full 
measure  of  care  required  of  him,  he  can  not  recover  unless  the  injury  was 
inflicted  wilfully. 

8.  Same — use  of  word  wilfully  in  instruction.  In  an  action  on  the  case 
against  a  horse  railway  company  to  recover  for  a  personal  injury  received  by 
the  plaintiff,  by  being  thrown  from  his  wagon  in  attempting  to  cross  the 
defendant's  track  in  the  street,  alleged  to  have  been  caused  by  the  negligence 
of  the  defendant  in  permitting  its  rails  to  remain  too  high  above  the  level  of 
the  street,  an  instruction  that,  in  a  certain  event,  the  plaintiff  could  not 
recover  unless  the  injury  was  inflicted  wilfully  by  the  defendant,  was  held 
calculated  to  mislead  from  the  use  of  the  word  "  wilfully."  It  would  in  such 
connection  doubtless  be  understood  to  mean  that  unless  the  injury  was  inten- 
tionally inflicted  by  the  defendant,  or,  in  other  words,  unless  the  defendant 
allowed  its  track  to  rise  above  the  surface  of  the  ground  at  the  place  of  the 
injury  for  the  purpose  of  injuring  the  plaintiff,  or  at  least  for  the  purpose  of 
throwing  people,  who  might  chance  to  attempt  to  cross  at  that  place,  out  of 
their  wagons  and  wounding  them. 

9.  Law  and  fact.  What  is  proper  care  to  be  exercised  by  a  plaintiff  suing 
for  an  injury  caused  by  negligence  is  a  question  of  law,  but  whether  such 
care,  which  is  ordinary  care,  has  in  fact  been  exercised  in  the  conduct  of  a 
party  in  a  given  case,  is  a  question  of  fact  which  may  be  properly  sub- 
mitted to  the  jury. 

Appeal  from  the  Circuit  Court  of  Peoria  county. 

This  was  an  action  on  the  case,  brought  by  appellant  against 
appellee,  to  recover  damages  for  an  injury  to  the  person.  The 
declaration  alleged  that  the  defendant  negligently  and  unlaw- 
fully so  constructed  its  track  upon  Adams  street,  in  the  city  of 
Peoria,  that  its  rail  and  superstructure  were  so  raised  above  the 
surface  of  said  road  as  to  obstruct  and  render  dangerous  the 
passage  of  vehicles  and  public  travel  across  and  upon  the 
same;  and  negligently  and  unlawfully  permitted  its  tracks  so 
to  remain  and  be  run  and  operated  above  the  surface  of  said 
street,  whereby  public  travel  was  rendered  dangerous  and 
obstructed ;  and  that  plaintiff,  whilst  traveling  along  said 
street  in  a  wagon,  which  he  was  driving,  attempted,  in  the 
exercise  of  due  care,  to  cross  the  said  railroad,  and  by  reason 
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of  the  elevation  of  said  track,  through  the  negligence  of  said 
railroad  company,  he  was  thrown  out  of  his  wagon,  and  sus- 
tained great  and  permanent  injury. 

Some  of  the  evidence  tended  to  show  that  the  track  in 
question  was  from  three  to  six  inches  above  the  level  of  the 
street,  and  that  plaintiff  attempted  to  cross  it  with  a  team  and 
wagon,  at  an  angle  of  about  45  degrees,  at  a  time  when  the 
weather  was  stormy,  and  it  was  snowing;  and  that  wrhile  so 
attempting  to  cross,  and  while  exercising  ordinary  care,  he 
was  thrown  from  his  wagon  by  reason  of  its  jolting  in  conse- 
quence of  the  elevation  of  the  track,  and  severely  and  per- 
manently injured. 

Other  evidence  tended  to  show  that  the  track  was  about  level 
with  the  street,  and  in  good  condition;  and  that  the  injury 
of  plaintiff  was  the  result  of  his  own  careless  and  reckless 
driving. 

There  was  a  trial  by  a  jury,  and  a  verdict  and  judgment  in 
favor  of  defendant,  from  which  plaintiff  took  this  appeal.  The 
assignments  of  error  question  the  rulings  of  the  court  below 
in  the  admission  and  exclusion  of  evidence,  the  giving  and 
refusing  of  instructions,  and  in  overruling  the  motion  for  a 
new  trial. 

The  5th,  11th,  12th,  and  27th  instructions  given  for  de- 
fendant were  as  follows: 

"  5th.  You  are  also  instructed,  that  in  order  to  recover  in 
this  case  it  is  necessary  for  the  plaintiff  to  prove,  or  it  should 
appear  from  the  evidence,  that  he  was  not  guilty  of  such  neg- 
ligence in  driving  and  handling  his  team,  at  the  time  of  the 
injury,  as  would  or  did  contribute  materially  to  cause  the 
injury  complained  of;  and  such  proof  should  be  made  by  the 
plaintiff,  or  should  appear  from  the  evidence  to  the  satisfaction 
of  the  jury,  or  you  should  find  for  the  defendant.  That  is  to 
say,  the  plaintiff,  in  order  to  recover,  should  show  not  only 
the  negligence  of  the  defendant,  as  charged,  but  also  that  he 
himself  was  not  guilty  of  such  gross  carelessness  or  negli- 
gence as  may  have  brought  the  blame  upon  himself,  or  with- 
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out  which  the  injury  would  not  have  occurred.  In  other 
words,  he  can  not  recover  unless  he  has  shown,  or  unless  it 
appears  by  the  evidence,  that  by  the  exercise  of  proper  care 
and  prudence,  under  all  the  circumstances,  he  could  not  have 
averted  the  injury." 

"  11th.  It  is  an  essential  element  to  the  right  of  action,  in 
all  such  cases  as  this,  that  the  plaintiff  or  party  injured  must 
himself  exercise  ordinary  care,  such  as  a  reasonably  prudent 
person  will  always  adopt  for  the  security  of  his  person  or 
property.  In  case  he  fails  to  do  so  he  is  guilty  of  gross  neg- 
ligence, and  can  not  recover.  The  law  is,  that  where  a  per- 
son is  injured  for  the  want  of  ordinary  care,  no  action  will 
lie,  unless  the  injury  is  wilfully  inflicted  by  the  defendant. 
This  is  the  rule  of  law  where  such  caution  on  the  part  of 
plaintiff  would  prevent  the  injury  complained  of." 

"  12th.  If  the  plaintiff,  by  the  exercise  of  ordinary  care 
and  reasonable  prudence,  could  have  prevented  the  injury, 
but  did  not  do  so,  then  he  was  guilty  of  gross  negligence." 

"27th.  If  it  was  reasonably  possible  for  plaintiff,  under 
all  the  circumstances,  to  have  prevented  the  injury  to  himself 
by  the  exercise  of  proper  precaution  at  the  time  of  the  injury, 
as  mentioned  in  the  instructions  herein,  and  if  such  care  on 
the  part  of  plaintiff  would  have  averted  the  injury  complained 
of,  but  he  failed  to  exercise  such  care  and  was  injured,  then  in 
such  case  he  was  guilty  of  gross  negligence  and  can  not  re- 
cover, unless  he  has  shown  by  a  preponderance  of  all  the 
evidence  that  the  defendant  wilfully  inflicted  the  injury  upon 
him." 

Messrs.  Hopkins  &  Merron,  for  the  appellant: 

The  appellee's  fifth  instruction  is  clearly  erroneous.  It 
announces  the  rule  that  appellant  could  not  recover  unless  it 
appeared  by  the  evidence  that  he  had  been  guilty  of  no  neg- 
ligence which  contributed  materially  to  the  injury.  This  is  a 
violation  of  the  rule  of  comparative  negligence.  The  princi- 
pal cases  in  which  this  subject  has  been  considered  by  this 
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court  are  these :  Galena  and  Chicago  Union  R.  R.  Co.  v. 
Jacobs,  20  111.  478;  Chicago  and  Alton  R.  R.  Co.  v.  Hogarth, 
38  id.  370;  Chicago,  Burlington  and  Quincy  R.  R.  Co.  v. 
Triplett,  38  id.  482;  Same  v.  Payne,  49  id.  499;  Same.  v. 
Same,  59  id.  534;  Chicago  and  Alton  R.  R.,Co.  v.  Pondrom, 
51  id.  333;  Chicago  and  North  Western  R.  R.  Co.  v.  Haens, 
54  id.  528;  Chicago,  Burlington  and  Quincy  R.  R.  Co.  v. 
Dunne,  61  id.  385;  Indianapolis  and  St.  Louis  R.  R.  Co.  v. 
Stables,  62  id.  313;  Toledo,  Peoria  and  Warsaw  Ry.  Co.  v. 
Spencer,  66  id.  528;  Illinois  Central  R.  R.  Co,  v.  Mojfett,  67  id. 
431;  Same  v.  Benton,  69  id.  174;  Same  v.  Crain,  71  id.  177; 
Toledo,  Peoria  and  Warsaw  R.  R.  Co.  v.  McGinniss,  71  id. 
346;  Illinois  Central  R.  R.  Co.  v.  Hammer,  72  id.  347;  Chi- 
cago, Burlington  and  Quincy  R.  R.  Co.  v.  Patton,  74  id.  91 ; 
Toledo,  Peoria  and  Warsaw  R.  R.  Co.  v.  0'  Conner,  77  id. 
391 ;  St.  Louis,  Vandalia  and  Terre  Haute  R.  R.  Co.  v. 
Dunne,  78  id.  197;  Kewanee  v.  Depew,  80  id.  119;  Sterling 
Bridge  Co.  v.  Pearl,  80  id.  251 ;  Rockford,  Rock  Island  and 
St.  Louis  R.  R.  Co.  v.  Delaney,  82  id.  198. 

Appellee's  eleventh  instruction  states  that  "it  is  an  essential 
element  to  the  right  of  action"  that  appellant  should  show 
that  he  was  in  the  exercise  of  ordinary  care.  This,  we  claim, 
is  error.  That  which  is  essential  to  a  recovery,  is  that  without 
which  there  can  be  no  recovery.  This  instruction  is  also  a 
violation  of  the  rule  of  comparative  negligence,  and  takes 
that  question  from  the  jury.  Appellant  might  recover, 
though  he  failed  in  some  respects  to  exercise  ordinary  care,  if 
his  neglect  in  doing  so,  when  compared  with  appellee's  neg- 
ligence, bore  the  relation  of  slight  to  gross. 

Appellee's  twenty-seventh  instruction  lays  down  a  rule  of 
diligence  both  untenable  and  entirely  impracticable.  It  an- 
nounces that  if  it  was  "reasonably  possible"  for  appellant  to 
have  avoided  the  accident,  he  could  not  recover.  What  is 
meant  by  a  reasonable  possibility ;  and  where  does  it  end?  The 
bounds  of  possibility  are  indefinitely  vast,  and  the  bounds  of 
reason  are  so  great  that  they  have  never  yet  been  reached. 
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Messrs.  Cratty  Bros.  &  Ulrich,  for  the  appellee: 

It  is  claimed  that  our  fifth  instruction  undertakes  to  decide 
a  question  of  fact  and  decides  it  wrong.  Counsel  are  evi- 
dently considering  the  first  part  of  the  instruction,  which 
does  not  justify  the  criticism  made,  but  the  entire  instruction, 
consisting  of  three  clauses,  should  be  considered  together. 
They  are  inseparably  connected,  and  no  jury  could  under- 
stand them  in  any  other  manner,  and  when  considered  as  a 
whole  it  states  the  law  correctly. 

We  insist  the  law  is  very  accurately  laid  down  in  the 
eleventh  instruction  complained  of.  Want  of  ordinary  care, 
under  the  circumstances,  is  gross  negligence,  and  where  there 
is  gross  negligence  there  can  be  no  recovery,  unless  the  injury 
has  been  wilfully  inflicted.  The  principle  of  the  eleventh  is 
followed  and  reasserted  in  the  twelfth,  to  which  latter  no  ex- 
ception is  taken.  The  eleventh  instruction  is  sustained  in 
the  case  of  Chicago,  Burlington  and  Quincy  R.  R.  Co.  v.  Lee, 
68  111.  576. 

What  is  meant  by  the  words  "reasonably  possible"  in  the 
twenty-seventh  instruction  is  fully  and  carefully  stated  by  the 
words  following.  It  is  well  guarded  by  apt  language  and 
could  not  mislead  or  cause  error. 

As  sustaining  the  theory  of  the  defence  and  the  foregoing, 
we  cite  a  few  authorities :  Chicago  and  Alton  R.  R.  Co.  v. 
Gretzner,  46  111.  74;  Chicago  and  North  Western  Ry.  Co.  v. 
Sweeney,  52  id.  325;  Illinois  Central  R.  R.  Co.  v.  Hall,  72  id. 
222;  Same  v.  Hammer,  72  id.  347;  Grand  Tower  M.  and  T. 
Co.  v.  Hawkins,  72  id.  386;  Illinois  Central  R.  R.  Co.  v.  God- 
dard,  72  id.  567;  Same  v.  Benton,  79  id.  174;  Village  of  Ke- 
wanee  v.  Depew,  80  id.  119;  Toledo,  Wabash  and  Western  Ry. 
Co.  v.  Mopler,  76  id.  278';  Chicago,  Burlington  and  Quincy 
R.  R.  Co.  v.  Van  Patten,  64  id.  510;  Same  v.  Lee,  68  id.  576 ; 
St.  Louis,  Alton  and  Terre  Haute  R.  R.  Co.  v.  Manly,  58  id. 
300 ;  Lovenguth  v.  City  of  Bloomington,  71  id.  238 ;  City  of 
Centralia  v.  Krouse,  64  id.  19;  Buckingham  et  al.  v.  Fisher, 
70  id.  124;   City  of  Aurora  v.  Pulfer,  56  id.  270;  Illinois  Cen- 
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tral  B.  B.  Co.  v.  Lutz,  84  id.  598 ;  Toledo,  Wabash  and  West- 
ern B.  B.  Co.  v.  Grable,  87  id.  441. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

The  evidence  introduced  upon  the  trial  of  this  case  in  the 
court  below  was  extremely  conflicting, — so  much  so  that  it  be- 
came important  the  jury  should  be  accurately  instructed. 
Numerous  objections  are  made  to  instructions  given  by  the 
court  below,  but  it  will  be  unnecessary  to  notice  all  of  them, 
and  we  shall  consider  only  the  fifth,  eleventh,  twelfth  and 
twenty-seventh  instructions  given  on  behalf  of  appellee. 

The  fifth  instruction  given  at  the  request  of  appellee  was  faulty 
in  telling  the  jury  not  only  that  "in  this  case  it  is  necessary 
for  the  plaintiff  to  prove  (or  it  should  appear  from  the  evi- 
dence) that"  plaintiff  "was  not  guilty  of  such  negligence 
*  *  *  *  as  Would  or  did  contribute  materially  to  the 
injury,"  but  also  that  this  should  be  made  to  appear  "to  the 
satisfaction  of  the  jury."  This  language  is  too  strong.  Juries 
are  required  in  civil  cases  to  decide  facts  upon  the  weight  or 
preponderance  of  the  evidence,  and  this,  too,  where  the  proof 
does  not  show  the  fact  in  question  to  the  satisfaction  of  the 
jury.  In  such  cases  the  jury  may  find  any  given  fact  in  a  given 
way,  upon  their  judgment  as  to  the  weight  or  preponderance 
of  the  evidence,  though  they  may  have  reasonable  doubts  as 
to  the  real  truth.  The  law  in  such  cases  does  not  demand 
that  every  material  allegation  be  established  to  the  satisfaction 
of  the  jury,  and  it  was  error  to  tell  the  jury  so  in  the  in- 
struction. 

Appellant  insists  that  the  instruction  is  bad  because  it  takes 
no  note  of  cases  where  the  negligence  of  defendant  is  gross, 
and  does  not  limit  the  rule  as  to  contributory  negligence  to 
cases  where  defendant's  negligence  is  not  gross. 

The  general  rule  of  law  is,  that  where  the  plaintiff  was  himself 
guilty  of  negligence,  which  contributed  to  the  injury  alleged 
to  have  been  caused  by  defendant,  he  can  not  recover.  In 
this  State  it   has  long  been  held  that   that  rule  is  not  without 
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its  exceptions;  and  that  in  exceptional  cases,  where  the  injury 
is  the  result  of  gross  negligence  in  defendant,  plaintiff  may 
maintain  his  action,  although  his  own  negligence  contributed 
to  the  injury,  if  his  own  negligence  was  but  slight. 

It  is  not  required  that  all  the  law  on  the  subject  of  negli- 
gence should  be  embodied  in  one  instruction;  nor  is  it  always 
necessary  in  all  cases,  where  the  general  rule  of  law  is  stated, 
that  all  exceptions  to  the  rule  should  be  stated.  Where  the 
further  explanation,  showing  the  exception  to  the  rule,  is  given 
to  the  jury  in  another  part  of  the  charge,  an  omission  to 
insert  the  exception  in  each  statement  of  the  general  rule  will 
not  be  regarded  as  vicious  or  erroneous.  In  this  case,  how- 
ever, we  fail  to  find  an  accurate  explanation  of  the  rule  in 
case    of  gross  negligence  in  defendant. 

In  another  part  of  this  instruction  the  jury  are  told  plain- 
tiff can  not  recover,  unless  the  proof  shows  that  by  the  exer- 
cise of  proper  care  he  could  not  have  averted  the  injury.  This 
is  not  a  satisfactory  statement  of  the  law.  The  law  prescribes 
the  degree  of  care  required  in  every  class  of  cases — in  other 
words,  what  is  proper  care  is  determined  by  the  law,  and  is  to 
be  declared  by  the  court;  whether  such  care  has  in  fact  been 
exercised  in  the  conduct  of  a  party  in  a  given  case,  is  a  ques- 
tion of  fact,  which  may  properly  be  submitted  to  a  jury.  The 
law,  in  this  case,  made  it  the  duty  of  plaintiff  to  exercise 
ordinary  care. 

This  instruction  leaves  the  jury  to  determine  the  question 
of  law  as  to  what  is  proper  care,  or  as  to  what  degree  of  care 
the  law  requires  in  such  case,  and  they  are  not  confined  to  the 
question  whether  the  plaintiff  used  ordinary  care. 

By  the  eleventh  and  twelfth  instructions  given  at  the  request 
of  the  defendant,  the  jury  are  told  that  if  plaintiff  failed  to 
exercise  ordinary  care,  he  was  guilty  of  gross  negligence; 
and,  also,  in  the  eleventh  it  is  said  that  where  the  plaintiff  is 
injured,  for  want  of  ordinary  care,  no  action  will  lie  unless 
defendant  wilfully  inflicted  the  injury.  These  propositions 
are  unsound.  Negligence  is  a  failure  to  exercise  the  care 
3—95  III. 
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required  by  law.  In  cases  were  the  law  requires  the  exercise 
of  ordinary  care,  and  requires  no  more,  the  slightest  failure 
in  that  regard  is  negligence.  It  is  plain  that  in  such  case  a 
party  may  exercise  some  care,  and  yet  not  so  much  care  as 
men  of  ordinary  prudence  would  usually  use  under  such  cir- 
cumstances, and  hence  would  be  somewhat  at  fault;  and  it  is 
plain  that  the  care,  so  exercised,  may  vary  in  degree,  ranging 
through  every  point,  from  the'  least  possible  care  which  can 
be  regarded  at  all  as  care,  up  to  the  point  where  the  care  so 
exercised  falls  short  of  the  standard  of  ordinary  care  in  the 
least  possible  degree.  To  say,  then,  that  every  failure  to 
attain  the  standard  of  ordinary  care  constitutes  gross  negli- 
gence, is  palpably  an  error  and  one  well  calculated  to  mislead 
a  jury. 

Nor  can  it  properly  be  said,  as  is  stated  in  the  eleventh 
instruction,  that,  "  where  a  person  is  injured  for  want  of 
ordinary  care,  no  action  will  lie,  unless  the  injury  is  wilfully 
inflicted  by  the  defendant,"  or,  as  is  said  in  instruction  num- 
ber 27,  that  if  it  were  reasonably  possible  for  plaintiff,  under 
all  the  circumstances,  to  have  prevented  the  injury  by  the 
exercise  of  proper  precaution,  and  if  such  care  would  have 
averted  the  injury,  in  such  case  he  was  guilty  of  gross  negli- 
gence, and  can  not  recover,  unless  the  defendant  wilfully 
inflicted  the  injury. 

Aside  from  the  deceptive  and  misleading  character  of  the 
use  of  the  phrase,  "  reasonably  possible,"  and  the  erroneous 
substitution  of  "proper  precaution,"  for  "ordinary  care,"  it 
is  a  palpable  error  to  say,  that  where  plaintiff  fails  in  any 
degree  to  use  the  full  measure  of  care  required  of  him,  he  can 
not  recover,  unless  the  injury  was  inflicted  "wilfully"  by  the 
defendant.  A  jury,  in  such  connectio-n,  would  doubtless  un- 
derstand the  word  "wilfully"  to  mean  the  same  as  the  word 
"intentionally,"  and  would  understand  that  if  plaintiff  failed 
in  any  degree  whatever  to  use  care  up  to  the  standard  of 
"ordinary  care,"  then,  no  matter  how  far  defendant  may  have 
fallen  short   of  ordinary  care  in  the   matter,  or  how  grossly 
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destitute  of  care  the  conduct  of  defendant  may  have  been, 
still,  in  such  case  no  recovery  can  be  had,  unless  the  injury 
was  intentionally  inflicted  by  defendant,  or,  in  other  words, 
unless  this  railroad  company  allowed  its  track  to  rise  above 
the  surface  of  the  ground  at  this  place  for  the  purpose  of 
injuring  this  plaintiff,  or  at  least  for  the  purpose  of  throw- 
ing people,  who  might  chance  to  attempt  to  cross  at  that 
point,  out  of  their  wagons  and  wounding  them.  The  propo- 
sition, when  analyzed,  is  simply  absurd.  The  court  below 
gave  too  many  instructions — so  many  that  the  charge,  for  this 
reason  alone,  was  calculated  to  confuse,  rather  than  to  en- 
lighten. 

It  is  not  for  us,  or  the  court  below  on  the  trial,  to  express 
any  opinion  upon  the  weight  of  the  evidence  in  this  case,  or 
on  the  question  of  whether  the  plaintiff's  conduct  was  in  fact 
free  from  negligence,  or,  if  negligent,  whether  his  negligence 
was  of  great  or  slight  degree;  nor  to  say  whether  defendant 
was  guilty  of  a  Want  of  care  at  all  or  not,  nor,  if  guilty  of 
any  want  of  care,  whether  its  shortcomings  in  that  regard 
were  great  or  small,  gross  or  slight. 

For  the  errors  indicated  the  judgment  must  be  reversed, 
and  the  cause  remanded  for  another  trial. 

Judgment  reversed. 


Isaac  VanDorn 

v. 

Amanda  F.  Leeper. 

Filed  at  Ottaxva  May  18,  1880. 

Married  women — lands  of,  not  subject  to  husband's  debts.  Where  a  husband 
bought,  land  for  his  wife  and  paid  for  the  same  with  money  inherited  by  her 
as  her  separate  estate,  taking  the  deed  in  his  own  name  under  an  assurance 
to  the  wife  to  convey  to  a  third  person  and  take  a  reconveyance  to  her,  which 
was  done  before  the  lien  of  any  judgment  attached,  it  was  held,  that  the  land 
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was  the  separate  property  of  the  wife  and  not  subject   to  sale  on  execution 
against  the  husband,  and  such  a  sale  was  set  aside  as  a  cloud  on  her  title. 

Appeal  from  the  Appellate  Court  for  the  Second  District. 

Mr.  Eobert  Doyle,  for  the  appellant: 

After  the  legal  title  is  once  vested  and  there  is  no  proof  of 
fraud,  a  resulting  trust  can  not  be  raised  in  favor  of  a  person 
who  may  have  paid  the  unpaid  purchase  money  or  part  thereof. 
The  consideration  or  some  part  thereof  must  be  furnished  by 
the  party  claiming  the  title,  and  it  must  be  a  part  of  the 
original  transaction.  Walter  v.  Kloch,  55  111.  352;  Reming- 
ton v.  Campbell,  60  id.  516. 

And  where  a  wife  has  taken  a  deed  to  her  husband  for  land 
that  has  been  paid  for  by  her  money,  and  she  knows  of  such 
conveyance,  it  will  be  regarded  as  done  with  her  consent. 
Carpenter  v.  Davis,  72  111.  14;  Lux  v.  Huff,  47  id.  425. 

A  party  claiming  a  resulting  trust  must  have  occupied  a 
position  originally  which  would  have  entitled  him  to  be 
substituted  in  the  place  of  the  person  to  whom  the  conveyance 
was  made.     Perry  v.  McHenry,  13  111.  227. 

No  arrangement  after  the  purchase,  nor  any  agreement  before, 
nor  a  parol  declaration  at  the  time  that  it  was  made  for  some 
person,  will  raise  a  trust  in  such  other's  favor,  in  the  absence 
of  any  other  fraud  than  arises  from  the  violation  of  a  parol 
promise.  Perry  v.  McHenry,  13  111.  227;  Peeve  v.  Strawn,  14 
id.  94;   Walter  v.  Kloch,  55  id.  365. 

Where  a  conveyance  to  a  wife  is  attempted  to  be  set  aside 
by  a  creditor,  he  must  show  that  at  the  time  the  debt  was 
contracted  and  conveyance  made,  the  debtor  had  not  enough 
left  to  satisfy  his  creditors;  and  if  the  husband  deeds  away  all 
his  property,  the  conveyance  will  be  set  aside.  Morritz  v. 
Hoffman  et  al.  35  111,  558. 

Conveyance  to  a  wife  is  a  badge  of  fraud,  and  when  such 
relations  exist,  the  parties  are  held  to  strict  proof  of  the 
consideration,  and  if  nothing  valuable  passes  between  the 
parties,  it  will  be  void.     Jackson  v.  Peck,  4  Wend.  300. 
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If  a  married  woman  allows  her  husband  to  receive  her 
separate  property,  and  use  it  in  business  so  it  can  not  be 
identified  from  the  general  mass,  she  will  lose  it  as  against 
his  creditors.     2  Perry  on  Trusts,  sec.  678. 

Messrs.  Kay  &  Evans,  and  Mr.  A.  L.  Whitehall,  for 
the  appellee : 

"While  it  is  true  that  a  resulting  trust  is  not  the  result  of  a 
contract,  it  often  becomes  necessary  to  inquire  into  contracts 
and  conversations  in  order  to  determine  whether  the  necessary 
facts  exist  upon  which  a  trust  may  arise.  The  real  question 
is,  whose  money  paid  for  the  land.  Bruce  v.  Money  et  at.  18 
111.  67-73. 

Resulting  trusts  may  be  established  by  parol  evidence. 
Farris  v.  Dunn,  7  Bush,  276;  Caldwell  v.  Caldwell,  id.  515; 
McGinity  v.  McGinity,  63  Pa.  St.  38;  Ferguson  v.  Hass,  64 
N.  C.  772. 

For  other  cases  showing  where  the  law  will  raise  a  result- 
ing trust,  counsel  cited:  Fleming  v.  McHale,  47  111.  282, 
Mattery  v.  Mattery,  5  Bush,  464,  Lantry  v.  Lantry,  41  111  457, 
and  Latham  v.  Henderson,  47  id.  185. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  bill  in  this  case  was  filed  by  Amanda  F.  Leeper,  to 
remove  from  the  title  of  real  estate  she  claims  in  her  own  right 
a  cloud  created,  as  she  alleges,  by  the  sale  of  the  land  on  an 
execution  issued  on  a  judgment  in  favor  of  Isaac  Van  Dorn 
and  against  Francis  A.  Leeper,  the  husband  of  complainant. 

It  appears,  from  the  proofs,  as  well  as  the  pleadings  of  the 
parties,  that  in  June,  1877,  Isaac  Van  Dorn,  who  is  made  a  de- 
fendant to  the  bill,  obtained  a  judgment  for  $460  and  costs  of 
suit  against  Francis  A  Leeper  ;  that  afterwards  an  execution 
was  issued  on  such  judgment  and  levied  on  the  land  claimed 
by  complainant;  that  on  the  15th  of  October,  1877,  the  land 
was  sold  on  such  execution  to  plaintiff,  Isaac  Van  Dorn,  who 
received  the  usual   certificate  of  sale,  which   was  entered   of 
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record  in  the  proper  office,  and  the  allegation  is  that  Van 
Porn  threatens  to  take  out  a  sheriff's  deed  for  the  land  if  it 
was  not  redeemed  from  such  sale. 

On  the  hearing,  the  circuit  court  found  that  complainant 
was  the  owner  of  the  land  described  in  the  bill;  that  it  was 
not  subject  to  the  judgment  against  her  husband,  in  favor  of 
defendaut,  and  decreed  that  the  sale  under  the  judgment  be 
set  aside  and  declared  null  and  void.  That  decree  was 
affirmed  on  defendant's  appeal  to  the  Appellate  Court. 

The  only  question  made  in  this  court  that  need  be  consid- 
ered is,  whether  the  evidence  warrants  the  decree  of  the  cir- 
cuit court.  We  have  given  the  evidence  a  most  careful  and 
full  consideration,  and  we  are  satisfied  there  is  no  real  ground 
for  disturbing  the  decrees  of  the  courts  below.  The  circuit 
court  was  justified  in  finding  as  it  did,  that  the  land  was 
bought  for  complainant  and  was  paid  for  with  her  money,  so 
far  as  it  appears  from  this  record  it  has  been  paid  for. 
Originally  the  title  was  taken  in  the  name  of  her  husband,  but 
complainant  was  assured  it  could  be  changed  by  deeding  to 
a  third  party  and  a  reconveyance  to  her,  and  the  testimony 
would  seem  to  warrant  the  belief  that  was  the  agreemeM 
made  at  the  time.  In  fulfillment  of  that  agreement  the 
property  was  afterwards  conveyed  to  her,  and  that  was  done 
before  defendant  had  any  judgment  to  become  a  lien  on  it. 

No  question  of  a  resulting  trust  arises.      It  is  simply  an 

executed   contract,  and   no   reason   is  shown  why  it  may  not 

stand   as  against  the   creditors  of  complainant's   husband    as 

well  as  other  persons.     As  we  have  seen,  there  is  evidence 

that  the  property  was  bought  for  complainant  and  with  money 

that   she  inherited   as  her  separate   estate,  and    as  the  lower 

courts   have   given   credit   to  that   testimony  and   decreed   in 

accordance  with  it,  no  ground  is  perceived  for  reversing  their 

conclusion. 

The  decree  will  be  affirmed. 

Decree  affirmed. 
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Daniel  Small  et  al. 

v. 

Benjamin  Stagg. 

Filed  at   Ottawa  May  18,  1880. 

1.  Subrogation — of  party  advancing  purchase  money  to  remove  vendor's  lien. 
A  person  advancing  money  to  a  purchaser  of  land  which  is  used  in  comple- 
ting his  payment  of  the  purchase  money,  who  at  the  time  takes  a  deed  of  trust 
on  the  premises  to  secure  himself,  there  being  no  privity  or  arrangement 
between  him  and  the  vendor  that  he  shall  succeed  to  the  lien  of  the  vendor,  he 
will  not  be  entitled  in  equity  to  be  subrogated  to  the  rights  of  the  vendor,  so 
as  to  hold  the  entire  premises  against  a  second  purchaser  from  the  first  of  a 
part  of  the  land,  who  was  in  possession  under  his  contract  at  and  before  the 
execution  of  the  trust  deed. 

2.  Vendor's  lien — not  assignable.  A  vendor's  lien  is  a  right  that  can  only 
be  enforced  by  the  vendor  himself,  and  is  not  assignable.* 

3.  Possession — notice  of  title.  The  actual  possession  of  a  part  of  a  tract  of 
land  by  a  purchaser  thereof,  before  and  at  the  time  of  the  execution  of  a  deed 
of  trust  by  his  vendor  upon  the  entire  tract,  is  notice  to  the  party  taking  such 
incumbrance  of  the  rights  of  the  purchaser. 

Appeal  from  the  Circuit  Court  of  Will  county;  the 
Hon.  Josiah  McRoberts,  Judge,  presiding. 

Mr.  G.  D.  A.  Parks,  for  the  appellants : 

1.  A  second  vendee  with  notice  holds  subject  to  all  liens 
against  his  immediate  vendor,  whether  for  purchase  money  or 
otherwise.  When  Benjamin  Stagg  purchased,  James  Stagg 
had  only  an  inchoate,  equitable,  conditional  interest  by 
virtue  of  a  verbal  agreement  from  Aid  rich,  and  was  still 
indebted  for  a  large  amount  of  the  purchase  money.  James 
Stagg  had  no  deed,  as  the  record  shows.  His  only  proof  of 
any  interest  in  the  land  consisted  in  his  possession,  and  this 
was  only  evidence  that  the  possessor  had  some  claim,  of  which 
subsequent  purchasers  or  incumbrancers  were  bound  to  take 

*See  Markoe  v.  Andras,  67  111.  34,  as  to  the  rule  where  the  lien  is  expressly 
reserved  in  the  deed. 
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notice.      Williams  v.  Brown,  14  111.  205;  McClaurie  v.  Thomas, 
39  id.  295. 

Hence,  it  is  clear  that  Benjamin  Stagg  acquired  no  equities 
which  were  not  subordinate  to  the  original  paramount  claim 
for  purchase  money. 

2.  The  trust  deed  is  clothed  with  the  essential  equity  of  a 
vendor's  lien.  That  the  loan  was  made  by  James  Stagg  for 
the  avowed  purpose  of  paying  the  balance  of  the  purchase 
money  due  to  Aldrich  can  not  be  denied,  and  the  avails  of  the 
loan  were  actually  applied  to  that  object. 

What,  then,  were  the  complainant's  equities  against  the  old 
incumbrance  in  this  new  form?  It  is  not  enough  for  him  to 
say,  speaking  with  technical  precision,  that  it  is  not  a  pur- 
chase money  mortgage.  It  stands,  nevertheless,  as  a  valid 
legal  conveyance,  only  to  be  dislodged  from  the  position  of* 
advantage  which  the  law  assigns  it  by  some  superior  equity; 
and  in  such  a  contest  the  court  inquires  for  the  substantial 
facts.  The  general  rule  is,  that  equity  is  careless  of  mere 
forms,  and  looks  only  at  the  substance  of  instruments  and  of 
transactions  submitted  to  its  consideration.  Broadwell  v. 
Broadwell,  1  Gilm.  612;  Mulvey  v.  Gibbons,  87  111.  382; 
Christie  v.  Hale,  46  id.  120;  Jenneson  v.  Jenneson,  66  id.  259; 
Beach  v.  Shaw,  57  id.  24;   Alden  v.  Garven,  32  id.  35. 

The  substantial  fact  is  that  Small's  loan  paid  off  the  pur- 
chase money  due  to  Aldrich,  and  that  the  original  vendor's 
lien,  binding  the  second  vendor  ab  initio,  was  never  waived, 
paid  or  extinguished,  except  that  effect  was  produced  by  the 
new  lien  which  succeeded  it,  and  in  which  it  merged,  without 
the  interval  of  a  single  instant  to  admit  intervening  rights. 
Shaver  v.  Williams,  87  111.  472. 

Appellee  having  notice  of  the  original  lien,  had  occasion  at 
every  step,  under  his  own  contract  with  James  Stagg,  to 
inquire  as  to  the  status  of  that  lien.  Russell  et  al.  v.  Pawson, 
76  111.  171;  Wall  v.  Sehofield,  76  id.  163;  Farrar  v.  Payne, 
73  id.  88;  Heaton  v.  Prather,  84  id.  332;  Sheen  v.  Hogan 
et  al  86  id.  19;    Young  v.  Morgan,  89  id.  202. 
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Before  paying  his  own  purchase  money  ($400)  an  inquiry 
of  Aldrich  or  his  brother  must  inevitably  have  led  him  to  the 
knowledge  of  the  new  incumbrance,  and  he  then  might  have 
protected  himself  pro  rata,  with  the  aid  of  chancery  if  neces- 
sary, by  applying  the  amount  to  the  paramount  lien. 

Messrs.  Brown  &  Meers,  for  the  appellee: 

A  valid  contract  for  the  sale  of  real  estate  is,  as  a  rule, 
equivalent  in  equity  to  an  actual  conveyance  at  law.  The 
vendor  is  regarded  as  a  trustee  for  the  purchaser,  and  the 
latter  as  the  equitable  owner.  Sutherland  v.  Harrison  et  al. 
86  111.  368;  Dart  on  Vendor  and  Purch.  125;  Lombard  v. 
Chicago  Sinai  Cong.  64  111.  477  ;  Baker  v.  Bishop  Hill  Colony, 
45  id.  264;  Baldwin  et  al.  v.  Pool,  74  id.  100;  Borders  et  al 
v.  Murphy,  78  id.  85;  Seton  v.  Slade,  7  Yes.  214;  Rood  v. 
N.  Y.  R.  R.  18  Barb.  80;  Fitzhugh  v.  Maxwell,  34  Mich.  38. 

The  open,  notorious  and  visible  possession  of  land  is  notice 
to  subsequent  purchasers  or  incumbrancers  of  all  claims,  equi- 
table as  well  as  legal,  of  the  person  in  possession,  and  the 
party  buying  or  incumbering  takes  subject  to  his  rights. 
White  et  al.  v.  White,  89  111.  464;  Doyle  v.  Teas,  4  Scam.  123, 
202;  Smith  v.  Heirs  of  Jackson,  76  111.  254;  Russell  et  al.  v. 
Ransom,  76  id.  168;  Partridge,  Wells  &  Co.  v.  Chapman,  81 
id.  138;  Merrick  v.  Wallace,  19  id.  498;  Morrison  v.  Kelly, 
22  id.  610;  Lumbard  v.  Abbey  et  al  73  id.  177;  Doolittle  v. 
Cook,  75  id.  354. 

When  a  vendor  of  real  estate  is  in  possession  under  his  con- 
tract, and  the  vendor  subsequently  executes  a  mortgage  on  the 
same  premises  to  a  third  person,  the  mortgagee  can  only  take 
an  interest  in  any  unpaid  portion  of  the  purchase  money;  and 
to  reach  that  he  is  bound  to  give  notice  of  his  claim  to  the 
vendee  in  possession,  or  enjoin  its  payment  to  the  vendor. 
The  recording  of  the  mortgage  is  not  constructive  notice  to 
the  vendee.     Doolittle  v.  Cook,  75  111.  354. 

It  is  the  settled  law  of  this  State  that  a  vendor's  lien  is 
strictly  personal  and  can  not  be  assigned  even  by  express  con- 
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tract.  Bonnell  v.  Holt,  89  111.  74 ;  Richards  v.  Learning,  27 
id.  431;  Keith  v.  Horner,  32  id.  524;  Wing  v.  Goodman,  75 
id.  159;  Dayhuff  v.  Dayhuff  et  al.  81  id.  499;  McLaurie  v. 
Thomas,  39  id.  291. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

It  appears,  from  the  evidence  incorporated  in  the  record, 
that  in  February,  1871,  James  Stagg  purchased  of  D.  H. 
Aldrich,  by  verbal  contract,  the  following  described  premises: 
Beginning  at  the  north-west  corner  of  block  1,  in  Allen's 
addition  to  the  city  of  Wilmington,  thence  easterly  along  the 
north  line  of  the  block  13  rods,  thence  south  8  rods,  thence 
west  13  rods,  thence  north  8  rods  to  the  place  of  beginning; 
situated  in  the  county  of  Will. 

The  purchase  price  of  the  premises  was  $2150.  James 
Stagg  paid  $1000  of  the  purchase  money  and  went  into  the 
possession  of  the  property  under  the  contract.  In  the  month 
of  March,  1871,  James  Stagg  sold  to  Benjamin  Stagg  the  west 
half  of  the  east  half  of  the  premises  for  $400,  and  he  went 
into  possession  of  the  premises  under  the  contract  of  purchase, 
using  it  for  garden  purposes  during  the  spring  and  summer. 
In  September  he  commenced  building  a  house,  which,  prior  to 
November  24,  was  inclosed,  shingled  and  plastered.  The 
house  cost  about  the  sum  of  $1400. 

It  also  appears  that  Aldrich,  in  pursuance  of  the  verbal 
contract,  on  the  25th  day  of  November,  1871,  conveyed  the 
premises  to  James  Stagg,  by  deed  bearing  date  February  8, 
1871.  It  also  appears  that  on  the  24th  day  of  November, 
1871,  James  Stagg  loaned  from  Daniel  Small  $1200,  and  on 
that  day  gave  his  promissory  note  for  the  amount,  due  in  one 
year,  and  to  secure  the  payment  of  the  note  he  executed  and 
delivered  a  deed  of  trust  to  Daniel  Small  on  all  the  property 
purchased  of  Aldrich.  It  also  appears  that  the  money  ob- 
tained from  Small  was  used  in  payment  of  the  balance  of  the 
purchase  money  due  from  James  Stagg  to  Aldrich. 

In  the  spring  of  1872,  Benjamin  Stagg,  having  paid  James 
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Stagg  the  full  amount  of  purchase  money  agreed  to  be  paid, 
received  a  deed  for  the  premises  purchased;  the  deed,  how- 
ever, was  not  acknowledged  or  recorded  until  some  time  after- 
wards. James  Stagg  having  failed  to  pay  the  note  secured 
by  the  deed  of  trust,  the  trustee  advertised  the  property  for 
sale,  and  this  bill  in  equity  was  brought  by  Benjamin  Stagg 
to  enjoin  the  sale,  and  to  set  aside  the  deed  "of  trust,  so  far  as 
it  related  to  the  property  which  he  had  purchased  and  im- 
proved under  his  contract  before  the  deed  of  trust  was  exe- 
cuted and  delivered. 

When  the  complainant  purchased  the  premises  in  question 
of  James  Stagg,  the  latter  was  indebted  to  Aldrich  for  the 
property  in  the  sum  of  $1150,  and  to  this  extent  Aldrich  held 
a  vendor's  lien  on  the  whole  property,  and  it  is  apparent  he 
could  not  acquire  a  clear  title  to  the  property  until  the  debt  due 
Aldrich  was  paid  and  discharged;  but  the  question  arises, 
whether  Daniel  Small,  by  advancing  the  money  which  paid 
off  the  debt  of  Aldrich,  is  entitled  in  a  court  of  equity  to  be 
subrogated  to  the  rights  of  Aldrich  in  the  property,  and  thus 
secure  a  priority  over  the  complainant. 

This  court  has  often  decided  that  a  vendor's  lien  is  a  right 
that  can  only  be  enforced  by  the  vendor  himself;  that  it  is 
not  assignable.  Bonnell  v.  Holt,  89  111.  71.  If,  therefore, 
the  defendant  in  the  bill  is  entitled  to  protection,  it  must  be 
upon  some  other  ground.  Had  there  been  a  contract  or 
understanding,  at  the  time  that  Small  loaned  the  $1200  to 
James  Stagg,  between  them  and  Aldrich,  that  Small  was  to 
succeed  to  the  rights  of  Aldrich  in  the  property,  there  would 
be  more  force  in  the  position  of  Small  that  he  was  entitled 
to  protection  in  a  court  of  equity,  but  such  was  not  the  case. 
So  far  as  appears  from  the  evidence,  Small  made  the  loan 
solely  upon  the  faith  of  the  deed  of  trust,  which  was  executed 
on  the  24th  day  of  November,  1871.  Small  probably  knew 
the  money  loaned  would  be  used  by  Stagg  in  payment  of  the 
Aldrich  debt,  but  Aldrich  was  an  entire  stranger  to  the  trans- 
action; he   had   nothing  whatever   to   do  with   the  loan,  the 
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deed  of  trust  or  any  arrangement  made  between  Small  and 
Stagg  in  regard  to  the  matter. 

It  is,  however,  urged  that  the  delivery  of  the  deed  from 
Aldrich  to  Stagg,  and  the  execution  of  the  deed  of  trust  by 
Stagg  to  Small,  are  to  be  regarded  as  one  transaction,  and 
that  the  purchase  money  due  for  the  premises  was  not  in  fact 
extinguished,  but  merely  assumed  a  new  form,  and  hence,  in 
equity,  the  title  of  complainant  is  still  subject  to  the  debt 
secured  by  the  deed  of  trust.  In  support  of  this  position, 
Curtis  v.  Root,  20  111.  54,  and  Christy  v.  Hall,  46  id.  117,  are 
relied  upon.  These  cases  announce  a  well  settled  and  familiar 
principle,  that  where  a  person  purchases  a  tract  of  land  and 
secures  a  deed  therefor,  and  at  the  same  time  executes  a  mort- 
gage on  the  property  to  secure  the  purchase  money,  an  exist- 
ing judgment  against  the  mortgagor  does  not  become  a  lien 
as  against  the  mortgage.  The  reason  assigned  for  the  rule  is: 
"The  execution  of  the  deed  and  mortgage  being  simultaneous 
acts,  the  title  to  the  land  does  not  for  a  single  moment  vest  in 
the  purchaser,  but  merely  passes  through  his  hands  and  vests 
in  the  mortgagee  without  stopping  at  all  in  the  purchaser, 
and  during  this  instantaneous  passage  the  judgment  lien  can 
not  attach  to  the  title." 

The  principle,  however,  announced  in  the  cases  cited  can 
have  no  application  to  the  facts  of  this  case.  Here,  the  deliv- 
ery of  the  deed  from  Aldrich  to  Stagg,  and  the  execution  and 
delivery  of  the  trust  deed  from  Stagg  to  Small,  were  not 
simultaneous  acts.  The  trust  deed  was  made  and  delivered  on 
November  24,  while  the  deed  from  Aldrich  was  delivered  on 
the  25th.  The  two  were  separate  and  distinct  acts,  and  there 
is  no  testimony  in  the  record  from  which  it  can  be  presumed 
that  the  three  parties  intended  to  have  the  two  transactions 
bear  any  relation  whatever  to  each  other. 

Again,  James  Stagg  purchased  the  premises  on  the  8th  day 
of  February,  1871 ;  he  went  into  possession  under  his  con- 
tract, and  paid  $1000  on  the  purchase  price  of  the  land;  he 
was  from  that  time  the  owner  of  the  property,  subject  to  the 
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lien  of  Aldrich  for  the  balance  of  the  purchase  money.  There 
is,  therefore,  no  ground  for  the  position  that  the  purchase  of 
the  premises,  and  the  giving  of  a  deed  of  trust  almost  ten 
months  thereafter,  are  one  and  the  same  transaction.  We 
perceive  no  ground  for  holding  that  the  trust  deed  is  entitled 
to  priority  as  against  the  title  of  complainant.  There  is  no 
controversy  over  the  fact  that  complainant  purchased  in  good 
faith  long  before  the  deed  of  trust  was  executed;  he  went 
into  the  possession  of  the  property  under  his  purchase,  and 
made  lasting  and  valuable  improvements  thereon. 

The  possession  of  complainant  when  the  deed  of  trust  was 
taken  by  Small,  was  notice  to  him  and  all  others  who  might 
attempt  to  acquire  a  lien  on  the  property  of  the  complainant's 
title  in  and  to  the  premises,  and  any  interest  acquired  could  only 
be  held  subject  to  that  title.  The  case  of  Doolittle  v.  Cook,  75 
111.  354,  is  an  authority  in  point,  where  it  was  held  that  actual 
possession  of  land  by  a  purchaser  holding  a  bond  for  a  deed 
from  his  vendor  was  notice  of  all  his  rights  to  one  taking  a 
mortgage  on  the  same  land  from  the  vendor,  and  the  mort- 
gagee would  take  a  lien  only  on  the  vendee's  right.  So,  here, 
when  Small  accepted  a  deed  of  trust  on  the  property,  he  was 
chargeable  with  notice  of  Benjamin  Stagg's  title,  and  he  could 
acquire  no  greater  interest  than  was  then  possessed  by  the 
mortgagor. 

The  decree  will  be  affirmed. 

Decree  affirmed. 


Joseph  G.  Gibbons  et  al. 

v. 

Mary  Hoag. 

Filed  at  Ottawa  May  18,  1880. 

1.  Mortgage — right  to  sell  under  power.  A  mortgage  with  a  power  of 
sale  was  given  to  secure  the  payment  of  eighteen  promissory  notes,  each 
for  $2400,  two  of  which  were  payable  on  the  first  day  of  January  in  each 
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year  thereafter,  all  of  which  were  payable  unconditionally,  and  one  for  $48,000, 
payable  ten  years  after  the  first  two,  which  was  upon  condition  that  the 
mortgagee  should  procure  a  conveyance  to  the  mortgagor  from  certain  minor 
heirs,  which  mortgage  provided  that  if  default  should  be  made  in  the  pay- 
ment of  either  of  the  $2400  notes  numbered  one  in  red  ink,  for  thirty  days,  or 
of  either  of  the  other  notes  for  $2400  for  ninety  days,  or  of  one  fourth  part  of 
the  note  for  $48,000  for  thirty  days  after  maturity,  then  the  whole  sum  unpaid 
should  become  due,  and  a  foreclosure  might  be  had:  Held,  that  a  sale  might 
be  had  for  a  default  in  the  payment  of  any  of  the  $2400  notes  in  the  time 
designated,  without  first  tendering  the  conveyance  from  the  minor  heirs,  but 
not  as  to  the  last  note,  without  making  or  tendering  the  deeds. 

2.  Same — when  passes  subsequently  acquired  title.  Where  a  mortgage  uses 
the  words  ''has  granted,  bargained,  sold  and  conveyed"  to  the  mortgagee, 
"his  heirs  and  assigns  forever,"  any  subsequent  interest  the  mortgagor  may 
acquire  to  the  mortgaged  premises,  by  a  deed  to  his  grantor,  which  inures  to 
his  benefit,  will  pass  by  the  mortgage  or  any  sale  that  may  be  made  pursuant 
to  its  terras.  The  subsequent  title  so  acquired  by  the  grantor  of  the  mort- 
gagor will  not  inure  to  the  person  of  the  latter,  but  for  the  benefit  of  his  title, 
and  will  pass  by  the  mortgage  or  any  valid  sale  under  it. 

3.  Same — sale  under  power — purchaser  may  rely  on  what  record  shows  of  sale. 
Where  a  mortgagee,  after  a  sale  made  by  him  under  a  power  in  a  mortgage,  ac- 
quires the  legal  title  by  a  conveyance  from  the  purchaser  to  him,  the  mortgage 
and  his  deed  to  the  purchaser,  which  are  duly  recorded,  showing  his  right  to 
sell,  after  which  he  sells  and  conveys  a  part  of  the  premises  to  an  innocent 
purchaser  for  its  full  value,  who  has  no  notice  of  any  defect  in  the  proceed- 
ings under  the  mortgage,  the  fact  that  the  mortgagee,  after  such  last  convey- 
ance by  him,  treats  the  mortgage  as  not  foreclosed  by  the  sale,  will  not  afi'ect 
his  grantee,  who  has  the  right  to  rely  upon  the  record  as  it  was  at  the  time 
of  his  purchase. 

4.  Same — sale  under  power  for  the  benefit  of  the  mortgagee  only  voidable.  If  a 
sale  is  made  by  a  mortgagee  under  a  power  in  a  mortgage,  not  in  good  faith, 
but  in  fact  for  himself,  to  whom  the  purchaser  conveys,  the  sale  is  not  void, 
but  only  voidable  in  equity,  and  it  may  be  set  aside  while  the  title  remains  in 
the  mortgagee,  but  not  after  its  transfer  to  a  bona  fide  purchaser. 

5.  Same — laches  in  taking  steps  to  avoid  sale.  Where  no  steps  are  taken  by 
a  mortgagor,  or  those  claiming  under  him,  for  more  than  five  years  to  set 
aside  a  sale  under  a  power  in  the  mortgage,  during  which  time  a  third  person 
becomes  a  purchaser  in  good  faith,  relying  on  the  validity  of  the  sale,  who  is 
suifered  from  year  to  year  to  expend  money  on  the  land,  in  payment  of  taxes, 
etc.,  such  laches  will  exclude  all  inquiry  into  mere  irregularities  which  would 
but  render  the  sale  voidable,  if  assailed  by  the  proper  parties  in  apt  time 
before  the  intervention  of  the  rights  of  third  parties. 


1880.]  Gibbons  et  al.  v.  Hoag.  47 

Statement  of  the  case. 

6.  Same — when  defective  execution  of  power  passes  an  equitable  title.  Where  a 
sale  is  made  under  a  mortgage  in  strict  accordance  with  a  power  therein  con- 
tained, but  the  deed  is  defectively  executed  by  the  mortgagee  in  his  own  name 
instead  of  in  the  name  of  the  mortgagor  as  his  attorney  in  fact,  as  required 
in  the  power,  the  sale  will  be  valid,  and  pass  an  equitable  title  to  the  pur- 
chaser and  his  assigns,  and  a  court  of  equity  will  aid  the  defective  execution 
of  the  deed,  and  establish  the  legal  title  to  the  land. 

7.  Same — recitals  in  deed  made  under  power,  when  recorded,  are  notice.  Where 
a  deed  for  land  sold  under  a  power  in  a  mortgage,  reciting  correctly  all  the 
facts  showing  a  right  to  make  the  sale,  is  recorded  in  apt  time,  the  record 
thereof  will  affect  all  persons  thereafter  claiming  under  the  mortgagor  with 
constructive  notice  that  there  had  been  a  valid  sale  under  the  power,  although 
the  deed  may  be  defectively  executed  so  as  not  to  pass  the  legal  title. 

8.  Specific  performance.  Where  time  is  made  of  the  essence  of  a  con- 
tract for  the  sale  of  land,  and  no  payment  has  been  made  on  it  for  a  period 
of  twenty-five  years,  except  a  portion  of  the  first  year's  interest  in  advance, 
and  no  tender  has  been  made,  a  specific  performance  of  the  contract  will  not 
be  decreed,  or  a  rescission  of  it  and  a  return  of  the  money  paid,  on  account  of 
such  inexcusable  and  long  delay. 

9.  Chancery — laches  to  defeat  equitable  relief.  Mere  delay  alone,  short  of 
the  period  fixed  as  a  bar  by  the  Statute  of  Limitations,  will  not  preclude  the 
assertion  of  an  equitable  right.  Where  the  adverse  party  is  not  lulled  into 
security  by  the  delay,  or  prejudiced  thereby,  the  defence  of  laches  can  not  be 
considered. 

10.  Attorney  at  law — estoppel  to  assert  claim  against  client.  It  can  not  be 
tolerated  that  an  attorney  shall  advise  or  encourage  a  client  in  investing  in  a 
bad  title,  and  he  himself  afterwards  buy  up  the  better  title  and  assert  it  as 
against  his  former  client.  He  will  not  be  allowed  to  set  up  his  ignorance  of 
the  law  or  his  negligence  at  the  time  of  advising  his  client,  as  against  the 
claim  of  his  client  acquired  on  his  advice. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  M.  F.  Tuley,  Judge,  presiding. 

Mary  Hoag  filed  her  petition,  under  the  "Burnt  Records 
act,"  on  the  first  of  June,  1876,  in  the  circuit  court  of  Cook 
county,  to  establish  her  title  to  certain  real  estate  in  the  city 
of  Chicago,  hereinafter  more  particularly  described. 

She  alleges  in  her  petition  that  on  the  18th  of  November, 
1858,  Joseph  W.  Wiltberger  was  owner  of  one  half,  and  his 
children,  by  descent  from  his  deceased  wife,  were  owners  of 
the  other  half  of  the  north  half  of  north  half  of  the  north- 
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west  quarter,  and  the  west  half  of  the   north-east  quarter  of 
section  15,  township  38,  range  14,  in  Cook  county. 

The  names  of  the  children  so  inheriting  from  their  deceased 
mother  are:  Louisa  Ann,  William  H.,  Margaret  A.,  Charles 
S.,  Joseph  S.,  and  Laura  Ann.  Louisa  intermarried  with 
Isaac  W.  Edwards,  and  subsequent  to  the  death  of  her 
mother,  and  before  the  filing  of  the  present  petition,  died 
intestate,  leaving  an  infant  as  her  sole  heir  at  law,  who 
shortly  thereafter  died  intestate,  leaving  its  father,  the  said 
Isaac  W.  Edwards,  its  only  heir  at  law,  so  that  thereafter  the 
said  Isaac  W.  Edwards  was  entitled  to  the  share  which  went 
by  descent  to  the  said  Louisa  Ann.  That  about  November 
18,  1858,  said  Joseph  W.  Wiltberger,  and  said  William  H. 
Wiltberger,  Margaret  A.  Wiltberger  and  Isaac  Edwards,  all 
of  lawful  age,  conveyed  said  land  to  Jesse  Embree,  by  deed 
of  that  date,  which  was  duly  recorded  in  the  proper  office  on 
the  next  day — (the  19th  of  November,  1858) ;  that,  at  the 
same  time,  Jesse  Embree  executed  back  to  said  Joseph  W. 
Wiltberger  a  mortgage  (which  was  also  recorded  in  the 
proper  office  on  the  next  day)  of  the  same  lands  to  secure  the 
payment  of  $91,200,  (the  purchase  money,)  evidenced  by 
nineteen  promissory  notes,  given  on  that  day,  to  said  Joseph 
W.  Wiltberger,  eighteen  of  which  are  for  $2400  each,  and 
two  are  payable  on  the  first  of  January  in  each  year  from 
January  1,  1859,  until  January  1,  1867,  both  inclusive,  and 
the  nineteenth  note  is  for  the  sum  of  $48,000,  payable  Jan- 
uary 1,  1868;  that  said  notes  were  set  forth  and  described  in 
said  mortgage,  which  provided  that  if  default  should  be  made 
in  the  payment  of  either  note  for  $2400,  numbered  one  in 
red  ink,  for  thirty  days,  or  of  either  other  note  for  $2400, 
for  ninety  days,  or  of  one-fourth  part  of  said  $48,000  note 
for  thirty  days,  then  the  whole  sum  unpaid  should  become 
due,  and  said  mortgage  might  be  foreclosed  at  the  option 
of  said  Wiltberger,  or,  after  publishing  notice  for  thirty  days, 
he  might  sell  at  auction  all  right  and  equity  of  redemption  of 
Embree,  and,  as  attorney  of  Embree,  make  deed  in  fee  simple, 
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and  that  such   sale  should  be   a  perpetual  bar  of  equity  of 
redemption,  etc. 

It  is  then  alleged  that  default  was  made  in  several  of  the 
notes  which  matured  up  to  and  including  January  1,  1862, 
and  on  May  9,  1862,  there  was  due  on  said  notes,  previously 
matured,  about  $13,800  of  principal,  and  for  such  default  said 
Joseph  W.  Wiltberger  advertised  said  land  for  sale,  under  said 
power,  and  on  the  10th  of  June,  1862,  sold  the  said  north  half  of 
north  half  of  the  north-west  quarter  to  Egbert  W.  Wiltberger, 
for  §16,000,  and  then  sold  the  said  west  half  of  the  north-east 
quarter  to  said  Egbert  W.  Wiltberger  for  $32,000,  and,  by 
deed  of  that  date,  recorded  September  16,  1862,  in  pursuance 
of  said  mortgage,  power  of  sale  and  notice,  said  Joseph  W. 
Wiltberger  conveyed,  by  deed,  to  said  Egbert  W.  Wiltberger 
said  two  tracts  of  land  in  fee  simple,  which  deed  contained 
the  recitals  that  default  was  made,  and  that  the  premises  were 
duly  advertised  and  sold  to  said  Egbert  W.,  and  that  $48,000 
was  paid  to  said  Joseph  ;  that  Egbert  W.  and  wife  on  the 
4th  of  September,  1862,  by  deed  of  that  date,  which  was  duly 
recorded  September  17, 1862,  conveyed  the  same  tracts  of  land 
back  to  Joseph  W.  Wiltberger,  for  the  consideration  of 
$48,000,  and  that  at  the  time  of  purchasing  her  five  lots  these 
deeds  were  all  on  record,  and  petitioner,  in  good  faith,  relied 
on  them. 

On  October  17, 1857,  Yerby's  subdivision  of  said  two  tracts 
of  land  was  recorded,  and  on  August  19,  1859,  Embree  and 
wife  conveyed  lots  1,  2,  3,  25,  26  and  27,  in  block  2  in  said 
subdivision,  to  Amos  F.  Tompkins,  in  which  deed  said  mort- 
gage from  Embree  to  Wiltberger  was  referred  to  and  stated 
to  be  assumed  by  said  Tompkins;  that  Tompkins,  by  deed 
dated  January  7,  and  recorded  January  9,  1861,  conveyed  to 
Joseph  G.  Gibbons  said  lot  2,  subject  to  said  mortgage;  that 
on  the  15th  of  November,  1862,  Gibbons  and  wife,  by  deed  of 
that  date,  and  which  was  duly  recorded  December  6,  1862, 
conveyed  said  lot  2  and  lot  22,  in  said  subdivision,  with  war- 
ranty against  his  own  acts  or  persons  claiming  under  him,  to 
4—95  III. 
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the  said  Joseph  W.  Wiltberger ;  that  by  warranty  deed  dated 
January  31  and  recorded  February  5,  1863,  said  Joseph  W. 
Wiltberger  conveyed  to  petitioner  said  lots  2,  3,  25,  26  and 
27,  in  block  2  in  said  Yerby's  subdivision,  in  consideration 
of  about  $900,  paid  by  petitioner  to  said  Wiltberger,  which 
was  the  full  value  of  said  lots,  and  she  purchased  in  good 
faith,  without  notice  of  the  claims  of  any  other  person  thereto, 
and  paid  the  entire  consideration  at  the  time  of  such  convey- 
ance, and  long  before  she  had  notice  or  suspicion  that  other 
persons  claimed  adversely  to  her,  and  she  believes  that  by 
virtue  of  said  conveyance  to  her  and  the  other  matters  there- 
inafter set  forth,  she  acquired  good  title  in  fee  simple  to  said 
lots,  both  at  law  and  in  equity,  and  she  claims  to  own  the 
same. 

The  petitioner  further  alleges  that  on  May  10,  1862,  said 
lots  2  and  3  on  the  north  134  feet  thereof  were  vacant,  and 
she  took  possession  of  said  north  134  feet  and  inclosed  the  same 
with  a  fence  on  the  north, east  and  west  sides;  that  there  was 
a  fence  at  that  time  across  said  lots  from  east  to  west  about 
134  feet  from  the  north  line  thereof,  whereby  the  said  north 
134  feet  of  said  lots  was  completely  closed,  etc.;  that  she  has 
never  abandoned  possession ;  that  said  Gibbons,  or  G.  W. 
Reed,  is  in  possession  of  the  residue  of  said  five  lots  without 
her  consent. 

She  further  alleges  that  said  Charles  L.,  Joseph  S.,  William 
H.,  Margaret  A.  and  Laura  A.,  being  of  lawful  age,  by  deeds 
recorded  on  and  before  November  16,  1866,  conveyed  all 
their  interest  in  said  lands  to  said  Joseph  W.  Wiltberger, 
whereby  petitioner  became  vested  with  the  legal  and  equita- 
ble title  to  said  five  lots  in  fee  simple,  but  if  not  so  vested, 
still  she  insists  she  became  and  is  vested  with  title,  because 
'  October  3, 1865,  said  Joseph  W.  Wiltberger  filed  his  bill  in  the 
Superior  Court  of  Chicago  against  said  Embree,  Tompkins 
and  others,  but  not  including  the  petitioner,  setting  up  said 
mortgage  and  notes,  and  that  for  default  in  1862  said  Joseph 
had  attempted  to  foreclose  under  the  power  of  sale,  but  that 
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the  same  failed  to  be  effectual,  for  the  reason  in  said  bill 
stated,  that  said  Embree  and  those  claiming  under  him  had 
made  no  effort  to  pay  said  notes;  that  Embree  was  insolvent; 
that  the  whole  of  the  principal  sum  was  due  by  the  terms  of 
the  mortgage,  and  over  $41,000  interest,  and  said  premises 
were  worth  not  over  $24,000,  and  praying. that  the  attempted 
foreclosure  under  the  power  of  sale  be  held  null  and  void, 
and  that  Embree  be  decreed  to  pay  what  might  be  found  due, 
or  be  barred  from  all  equity  of  redemption  ;  that  on  June  18, 
1866,  a  decree  was  entered  in  said  cause,  finding  default  in 
the  payment  of  said  notes,  etc.,  and  that  said  deed,  under  the 
power,  was  not  according  to  said  power,  and  decreeing  that 
said  sale  be  set  aside  and  said  mortgage  continued  in  full 
force,  and  that  upon  defendants  paying  amount  due  in  thirty 
days  the  complainant  do  satisfy  said  mortgage,  but  that  in 
case  of  default  they  be  barred  from  all  equity  of  redemption, 
etc.  •     • 

It  is  further  alleged  that  neither  Embree  nor  Tompkins, 
nor  any  other  person,  after  the  entry  of  said  decree,  ever  paid 
any  of  said  moneys,  and  that  the  mortgage  was  then,  if  not  be- 
fore, fully  and  finally  foreclosed;  that  on  June  3,  1869, 
Tompkins  and  wife  quitclaimed  to  Daniel  H.  Carpenter  said 
lots  2,  3,  25,  26  and  27,  and  the  deed  was  properly  recorded 
June  4,  1869,  and  on  September  20,  1870,  Carpenter  con- 
veyed the  same  to  Gibbons,  and  the  deed  was  properly 
recorded  on  the  23d  September,  1870;  and  on  September  20, 
1870,  Gibbons  and  wife  conveyed  lots  2  and  3  to  James  H. 
Rees,  and  the  deed  was  properly  recorded  on  the  5t.h  of  Octo- 
ber, 1870.  On  the  22d  of  September,  1870,  Rees  and  wife 
conveyed  to  the  South  Park  Commissioners  the  north  134  feet 
of  said  lots  2  and  3,  and  the  deed  was  properly  recorded 
October  5,  1870,  and  on  May  10,  1871,  Rees  and  wife  con- 
veyed the  residue  of  said  lots  2  and  3  to  Gibbons,  and  the 
deed  was  recorded  May  11,  1871. 

It  is  further  alleged  in  the  petition  that  Joseph  G.  Gibbons 
and  the  South  Park  Commissioners  make  claim  to  said  premises; 
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that  said  decree  remained  in  full  force  for  a  long  time,  and 
has  never  been  reversed  by  any  proceeding  in  which  petitioner 
was  a  party,  and  she  believes  said  foreclosure  proceedings  were 
effectual  for  that  purpose,  and  that  Embree  was  in  default  for 
a  long  time  before  said  proceedings  were  commenced,  and 
had  not  paid  taxes  nor  any  attention  thereto,  and  said 
premises  were  abandoned  by  Embree  and  Tompkins  and  all 
persons  claiming  under  them,  who  allowed  the  same  to  be 
dealt  with  by  Wiltberger  and  petitioner  as  absolute  owners 
without  objection,  and  it  was  only  after  a  long  time  and  an 
extraordinary  rise  in  value  that  Tompkins  and  others  reas- 
serted their  stale  claims;  that  at  the  time  of  conveyance  by 
Joseph  W.  Wiltberger  to  Egbert  Wiltberger,  Tompkins  was 
and  ever  since  has  been  a  resident  of  Chicago,  in  said 
county,  and  knew  of  said  sale  and  conveyance  and  of  other 
conveyances  by  Joseph  W.  Wiltberger,  including  the  convey- 
ance to  petitioner,  and  acquiesced  therein,  and  failed  until  June 
3,  1869,  to  make  any  claim  adverse  to  petitioner  or  to  the  title 
of  any  person  claiming  under  Egbert,  and  until  1870  no  part 
of  said  120  acres  was  occupied  adversely  to  those  claiming 
under  Joseph  W.  and  Egbert  W.  Wiltberger,  during  all  of 
which  time  petitioner  paid  all  taxes  on  said  five  lots,  and 
Tompkins  paid  no  taxes  nor  any  attention,  whereby,  if  not 
otherwise,  the  equity  of  redemption  was  barred  by  acquiescence 
and  laches;  that  Tompkins  was  personally  served  with  process 
in  said  foreclosure  suit,  and  his  default  entered  June  11, 1866, 
and  he  permitted  his  rights  to  sleep  a  long  time,  and  now  has 
no  just  rights  in  said  premises;  Tompkins  and  those  claiming 
under  him  have  now  lost  all  rights  by  abandonment  and 
laches;  that  about  April  25,  1868,  Joseph  W.  Wiltberger  and 
Martin  Andrews  filed  a  bill  to  further  foreclose  said  Embree 
mortgage,  whereon  decree  was  entered  October  26,  1868,  find- 
ing default,  and  decreeing  foreclosure  in  ten  days  unless  the  sum 
due  should  be  paid,  which  decree  was  made  absolute  Novem- 
ber 14,  1868,  during  which  proceeding  said  complainants  had 
no  knowledge  of  any  claim  by  Tompkins,  and  petitioner  claims 
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that  if  she  had  not  previously  acquired  title  to  said  five  lots, 
the  title  thereto  inured  to,  and  became  vested  in,  her  by 
virtue  of  said  last  decree ;  that  by  the  great  fire  of  October, 
1871,  all  records  of  Cook  county,  including  the  record  of  said 
deeds  and  proceedings  and  deed  from  Joseph  to  petitioner, 
were  destroyed,  and  only  the  deed  to  Gibbons  recorded  since  said 
fire,  and  no  other  person  than  petitioner  has  any  claim  to  said 
five  lots,  and  if  any  other  persons  than  defendants  make  any 
claim  petitioner  makes  them  parties  by  the  name  of  "All 
whom  it  may  concern,"  and  she  makes  Tompkins  and  others 
parties.  Since  her  deed  from  Joseph,  petitioner  has  paid  all 
taxes  up  to  and  including  the  year  1869.  While  the  Andrews 
foreclosure  suit  was  pending,  Gibbons  stated  to  petitioner  that 
her  interests  ought  to  be  protected,  and  petitioner,  being  igno- 
rant of  the  nature  of  such  proceeding,  employed  Gibbons  as 
counsel  (he  being  an  attorney),  and  paid  him  $100,  and 
shortly  he  represented  that  he  had  successfully  protected  her 
interests,  and  that  her  title  was  perfect,  whereby  she  was 
lulled  into  security,  and  she  believes  that  Gibbons  and  Car- 
penter were  then  scheming  to  deprive  her  of  her  land;  that 
Gibbons  was  then  fully  advised  of  the  nature  of  Tompkins' 
claim,  and  with  intent  to  deceive  her  and  make  her  rest  satis- 
fied, stated  that  her  title  was  perfect,  and  in  consequence  she 
abstained  from  active  measures  for  a  long  time,  either  to  per- 
fect her  title  or  to  recover  back  purchase  money  ;  that  Gib- 
bons acted  as  her  counsel  at  the  time  she  purchased  said  five 
lots,  and  as  her  counsel  delivered  to  Wiltberger  the  purchase 
price  of  said  lots  and  received  the  deed,  and  ought  to  be  estop- 
ped to  deny  her  title;  that  it  was  his  duty  to  examine  the 
title;  that  he  never  notified  her  of  any  defect;  that  said 
commissioners  nor  other  person  have  paid  any  valuable  con- 
sideration in  good  faith  without  notice  of  the  rights  of 
petitioner,  and  she  charges  them  with  notice  thereof.  Where- 
fore she  prays  that  defendants  may  be  summoned,  and  that  her 
title  may  be  established,  and  for  other  relief,  etc. 
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Gibbons,  in  his  answer,  denies  that  the  petitioner  is  the 
owner  of  the  lots  she  claims  in  her  petition,  and  says  that  lots 
2,  26  and  27  are  owned  by  the  defendant  Carrie  C.  Gibbons ; 
that  the  north  134  feet  of  lots  2  and  3  are  owned  by  the  South 
Park  Commissioners,  and  the  residue  of  said  lots,  appearing 
of  record  in  the  respondent,  is  owned  by  other  parties,  for 
whom  the  respondent  is  trustee.  He  alleges  that  the  deed  to 
Egbert  W.  Wiltberger,  dated  June  10,  1862,  and  the  deed 
executed  by  him  back  to  his  father,  Joseph  W.  Wiltberger, 
dated  September  4,  1864,  are  wholly  ineffectual  as  a  source  of 
title  or  ground  of  relief  for  petitioner,  because  said  deeds 
make  no  attempt  to  convey  the  interest  or  title  of  Jesse 
Embree,  the  mortgagor,  but  only  of  Joseph  W.  Wiltberger, 
the  mortgagee,  and  that  said  Joseph  and  Egbert,  agreeing 
that  said  deed  of  June  10,  1862,  was  merely  colorable,  with- 
out consideration,  and  wholly  invalid,  further  agreed  to 
abandon  the  same,  and  in  pursuance  thereof  said  deed  of 
September  4,  1862,  was  made,  and  thereafter  said  Joseph 
claimed  only  as  a  mortgagee,  and,  in  1865  and  1868,  filed  bills 
of  foreclosure  of  said  mortgage,  of  which  petitioner  had 
notice,  and  whereby  she  is  barred  from  any  claim  or  relief 
founded  upon  said  conveyance;  that  as  to  the  alleged  fore- 
closure by  bill  in  equity,  filed  October  3,  1865,  no  decree  was 
ever  rendered  under  which  petitioner  can  be  entitled  to  relief; 
but  said  decree  was  merely  conditional,  and  never  made  abso- 
lute, and  so  uncertain  and  defective  on  its  face  that  it  could 
not  constitute  a  source  of  title,  and  said  decree  was  afterwards 
reversed  by  the  Supreme  Court,  and  said  suit  thereafter  dis- 
missed; that  as  to  the  decree  of  foreclosure  upon  bill  filed  by 
Wiltberger  and  Andrews,  April  25,  1868,  demurrer  has  been 
sustained;  denies  abandonment,  laches  and  delay,  and  claims 
due  diligence,  and  charges  petitioner  with  greater  delay  and 
neglect  than  respondent;  protests  that  petitioner  has  not 
stated  facts  on  which  an  estoppel  can  be  alleged,  and  claims 
benefit  of  demurrer,  and  denies  that  petitioner  purchased  with 
advice   of  respondent,  but   says   that   he  was   not   acquainted 
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with  her,  and  had  no  business  relations  with  her,  at  the  time 
of  her  purchase;  that  his  only  business  relation  with  her  in 
reference  to  said  lots  as  her  attorney  was  in  connection  with 
said  Wiltberger  and  Andrews  foreclosure  case;  denies  fraud, 
deceit  and  improper  conduct  in  relation  to  petitioner;  says 
that  she  refused  to  pay  for  services  in  said  suit,  and  released 
him  from  further  attention  in  the  matter,  etc.;  that  as  to  lot 
2,  the  deed  from  Embree  to  Tompkins  was  made  subject  to 
contracts  from  Yerby  to  Hickok  on  payment  of  the  purchase 
price;  that  after  Carpenter  purchased  from  Embree,  and  was 
in  possession  in  pursuance  of  said  contract,  Carpenter  con- 
veyed lot  2  to  Hickok,  and  afterwards  Hickok  conveyed  to 
the  respondent,  who  now  holds  as  trustee  for  others,  free  from 
all  parties  claiming  title  under  Embree  or  Wiltberger ;  that, 
as  to  petitioner's  title,  leaves  her  to  make  proof,  and  denies 
the  validity  of  her  deed  from  Wiltberger;  denies  that  peti- 
tioner has  any  valid  title  to  said  lots,  or  either  of  them,  and 
alleges  that  she  claims  under  an  attempted  conveyance  by  a 
mortgagee,  which  is  void  in  law,  both  as  an  attempt  to  con- 
vey an  estate  in  the  land  and  as  an  attempt  to  transfer  any 
portion  of  the  mortgage  debt,  and  under  such  conveyance 
petitioner  can  have  no  remedy  against  said  Embree,  the  mort- 
gagor, or  this  respondent,  but  only  against  the  mortgagee 
under  the  covenants  in  her  deed  from  him;  that  the  posses- 
sion of  said  premises  belongs  to  and  is,  in  fact,  in  respondent. 

The  answer  of  Carrie  Gibbons  says  she  is  the  owner  of 
lots  25,  26  and  27,  in  block  2,  described  in  the  petition,  under 
deed  from  Joseph  G.  Gibbons,  and  she  adopts,  as  her  own,  the 
answer  of  Joseph  G.  Gibbons. 

The  answer  of  the  South  Park  Commissioners  denies  that 
petitioner  was  or  is  the  owner  of  the  legal  or  equitable  title 
to  said  premises  as  alleged  in  the  petition;  denies  that  at  the 
time  her  deed  was  made,  in  1863,  Joseph  W.  Wiltberger  was 
seized  of  any  legal  or  equitable  interest  in  the  premises,  but 
if  so,  at  the  time  respondent  purchased  and  made  payment  of 
purchase  money,  it  had  no  notice  thereof;  that  respondent  is 
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a  body  corporate  under  the  laws  of  Illinois,  authorized  to 
take  and  hold  lands,  etc.;  that  on  the  20th  September,  1870, 
Joseph  G.  Gibbons  owned  said  premises,  and  on  that  day  con- 
veyed to  James  H.  Rees,  who  then  owned  and  possessed  the 
same  in  fee  simple,  adversely  to  any  right  of  petitioner;  that 
on  September  22  and  23,  1870,  said  Rees  and  Gibbons,  by 
separate  deeds,  for  a  valuable  consideration,  to-wit,  $100,000, 
then  and  there  paid  by  the  respondent,  did  convey  to  the 
respondent  the  north  134  feet  of  said  lots  2  and  3;  that  re- 
spondent then  and  there  received  said  deeds  and  paid  said 
grantors  the  sum  of  $31,500,  and  took  possession  of  said 
lands,  and  still  holds  the  same;  that  said  Rees  and  Gibbons 
were  seized  of  said  lands  in  fee,  but  if  not,  yet,  by  the  records 
of  Cook  county,  they  appeared  to  have  a  good  and  valid  title 
in  the  law,  in  fee  simple,  by  a  connected  chain  of  title,  of 
record,  from  the  United  States  and  the  State  of  Illinois,  and 
petitioner's  deeds  are  no  part  of  such  chain;  but  if  peti- 
tioner's deeds  are  older  than  respondent's,  in  date,  yet,  in 
making  its  purchase  and  payments,  defendants  had  no  notice 
of  such  deeds,  other  than  such  as  belongs  to  such  chain;  denies 
generally  the  allegations  of  petitioner,  and  requires  proof; 
alleges  that  petitioner  has  been  guilty  of  laches  in  asserting  her 
claim;  denies  that  she  was  in  possession,  or  that  respondent 
had  notice  of  the  pretended  representations  of  Gibbons;  again 
claims  to  be  a  purchaser  for  value  without  notice. 

The  cause  was  heard  on  written  and  oral  proofs,  and  the 
court  found  from  the  same  that  the  facts  were  substantially  as 
alleged  in  the  petition,  which  findings  are  recited  in  the 
decree;  and  the  court  thereupon  decreed  that  the  absolute 
title  in  fee  simple,  both  at  law  and  in  equity,  to  said  five  lots 
be  and  the  same  is  hereby  vested  and  established  in  said  Mary 
Hoag,  her  heirs  and  assigns  forever,  free  from  all  right,  title, 
interest,  claim  or  demand  of  said  defendants,  or  any  of  them, 
and  that  she  is  entitled  to  possession,  and  that  J.  G.  Gibbons 
and  the  South  Park  Commissioners  pay  the  costs  of  this  suit. 

To  reverse  this  decree  the  present  appeal  is  prosecuted. 


1880.]  Gibbons  et  al.  v.  Hoag.  57 


Brief  for  the  Appellants. 


Mr.  C.  C.  Bonney,  and  Mr.  F.  H.  Kales,  for  the  appel- 
lants: 

The  specific  object  of  this  suit  was  to  have  the  court  restore 
certain  title  papers  and  records  that  had  been  destroyed  by 
fire,  and  to  ascertain  and  declare  that  the  legal  title  to  the 
premises  was  vested  in  the  petitioner  at  the  time  of  such  de- 
struction. 

The  petitioner  claims  title  under  an  attempted  foreclosure 
of  a  mortgage  by  virtue  of  a  power  of  sale.  "It  is  admitted 
by  all  courts  that  these  sales  are  liable  to  much  abuse  and 
ought  to  be  most  jealously  watched."  Upon  the  slightest 
proof  of  fraud  or  unfair  conduct,  or  of  a  departure  from  the 
power,  they  will  instantly  be  set  aside.  Longworth  v.  Butler, 
3  Gilm.  32;  Bronson  v.  Kinzie,  1  How.  321. 

And  a  purchaser  is  chargeable  with  knowledge  of  all  such 
facts  as  he  might  have  ascertained  by  the  exercise  of  ordinary 
diligence  and  understanding.  Rupert  v.  Mark,  15  111.  542; 
White  v.  Kibbe,  42  id.  510. 

The  law  presumes  that  a  purchaser  inspects  all  public 
records,  through  which  title  must  be  derived,  before  he 
receives  a  conveyance.  This  duty  extends  to  the  grantees  of 
the  purchaser.  Curtis  v.  Root,  28  111.  376;  Morris  v.  Hogle, 
37  id.  155;  Southern  Bank,  etc.  v.  Humphreys,  47  id.  233; 
Scott  v.  Milliken,  60  id.  112. 

If  the  petitioner's  claim  was  wholly  barred  by  her  laches  at 
the  time  of  the  destruction  of  the  records,  that  destruction 
would  not  revive  her  claim  and  entitle  her  to  a  decree.  Her 
claim  originated  January  31,  1863,  and  the  records  were 
destroyed  October  9,  1871.  Between  those  dates  she  did 
nothing  to  establish  her  demand.  That  the  neglect  and  delay 
of  which  she  was  guilty  are  fatal  to  her  demand  seems  to  be 
abundantly  established  by  the  decisions  of  this  court.  Castner 
v.  Walrod,  83  111.  171;  Beach  v.  Sloan,  57  id.  25;  Rogers  v. 
Simons,  55  id.  76;  Winchell  v.  Edwards,  57  id.  45;  Carpenter 
v.  Carpenter,  70  id.  457;  Cox  v.  Montgomery,  36  id.  396;  2 
Story's  Eq.  Jur.,  sec.  1520. 
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The  sale  under  the  power  was  made  before  the  debt  was 
due.  The  $48,000  note  was  given  upon  a  condition  that  the 
title  of  certain  minor  heirs  should  be  procured,  which  was  not 
done,  and  the  debt  not  being  due,  the  attempt  to  exercise  the 
power  of  sale  was  abortive.  The  power  of  sale  had  not  then 
arisen.     Hill  on  Trustees,  720. 

The  deed  from  Joseph  W.  Wiltberger  to  Mary  Hoag,  Jan- 
uary 31,  1863,  was  void  as  a  conveyance  of  title.  It  conveyed 
no  interest  in  the  land,  or  in  the  debt,  but  was  a  nullity.  It 
only  purported  to  convey  the  interest  of  the  mortgagee.  But 
the  mortgage  interest,  as  distinct  from  the  debt,  has  no  deter- 
minate value  and  is  not  a  fit  subject  of  assignment.  Smith  v. 
Smith,  15  N.  H.  65;  Bell  v.  Morse,  6  id.  210;  Furbush  v. 
Goodwin,  5  Foster,  425;  Whittemore  v.  Gibbs,  4  id.  484; 
Jackson  v.  Bronson,  19  Johns.  325;  Ellison  v.  Daniels,  11 
N.  H.  282;  Aymar  v.  Bill,  5  Johns.  Ch.  195;  Jackson  v. 
Willard,  4  Johns.  41;  Wilson  v.  Troop,  2  Cow.  195;  Cooper 
v.  Newland,  17  Abb.  342;  Merrott  v.  Bartholic,  47  Barb.  253; 
Pattison  v.  Hull,  9  Cow.  747 ;  Jackson  v.  Blodgett,  5  id.  202 ; 
4  Kent  Com.  194  (note  a  and  b.) 

Messrs.  G.  &  W.  Garnett,  for  the  appellee: 

Commencing  with  the  case  of  Carroll  v.  Ballance,  26  111.  9, 
we  find  the  decision  of  this  court  to  be  that  the  legal  title  is 
in  the  mortgagee.  Following  that  are  the  cases  of  Jackson  v. 
Warren,  32  111.  341 ;  Nelson  v.  Pinegar,  30  id.  480 ;  Harper 
v.  My,  70  id.  581. 

If  the  deed  made  by  Joseph  to  Egbert,  under  the  power, 
did  not  pass  the  strict  legal  title,  then  when  Egbert  conveyed 
back  to  Joseph  in  September,  1862,  the  whole  title  legally 
and  equitably  vested  in  Joseph,  and  he  conveyed  to  Mary 
Hoag  January  31,  1863,  before  anything  was  done  to  disturb 
his  rights  or  interests. 

If  the  sale  by  the  mortgagee  was  in  trust  for  his  own  use 
and  benefit,  still  the  sale  is   not  void,  but  only  voidable  in 
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equity  within  a  reasonable  time.     Bush  v.  Sherman,  80  111. 
160;  Hamilton  v.  Lubukee,  51  id.  420. 

Counsel  also  argued  at  considerable  length  upon  the  facts 
of  the  case. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court: 

The  mortgage  executed  by  Embree  to  Joseph  "W.  Wilt- 
berger  contains  the  following: 

"Provided,  always,  if  the  first  party  shall  pay  said  sum  at  the 
time  and  in  the  manner  specified,  then  these  presents  shall 
be  void.  But  it  is  further  provided,  that  if  default  be  made 
in  the  payment  of  either  of  said  notes,  and  in  case  either  note 
for  $2400,  numbered  one  in  red  ink,  shall  remain  unpaid 
thirty  days,  or  either  note  for  $2400  numbered  two  shall 
remain  unpaid  ninety  days,  or  if  $12,000  of  the  note  for 
$48,000  is  not  paid  in  thirty  days  after  January  1,  1868,  then 
the  whole  sum  remaining  unpaid  shall  immediately  become 
due,  and  this  mortgage  may  be  immediately  foreclosed  at  the 
option  of  the  second  party,  or  the  second  party,  after  publishing 
notice  thirty  days,  may  sell  at  public  auction  all  the  right  and 
equity  of  redemption  of  Jesse  Embree,  and  as  attorney  of 
said  first  party,  execute  and  deliver  a  good  deed  of  conveyance 
in  fee  simple,  and  out  of  the  proceeds  pay  the  notes,  interest, 
taxes,  costs  and  charges, — which  sale  so  made,  either  by  and 
under  a  decree  of  foreclosure  or  by  notice  and  publication, 
shall  be  a  perpetual  bar,  both  in  law  and  equity,  of  all  right 
and  equity  of  redemption." 

The  deed  from  Joseph  "W.  Wiltberger  to  Egbert  Wilt- 
berger  contains  this  language,  after  reciting  the  condition  and 
power  of  the  mortgage : 

"And  whereas,  default  has  been  made  in  the  payment  of 
$13,800,  and  interest  since  maturity,  secured  to  be  paid  by 
several  notes,  the  last  two  of  which  matured  January  1,  1862, 
the  others  long  prior  thereto:  Now,  I,  Joseph  W.  Wiltberger, 
did  on  May  9, 1862,  cause  a  notice  to  be  published  thirty  days, 
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consecutively,  that  said  premises  would,  on  June  10,  1862,  at 
10  o'clock  A.  M.,  at  the  court  house  door  in  Chicago,  be  sold 
at  public  auction,  for  cash,  by  virtue  of  the  power  in  said 
mortgage  vested;  and  whereas,  at  the  time  and  place  afore- 
said, in  pursuance  of  said  notice,  said  first  party  offered  for 
sale,  at  public  auction,  said  premises,  and  said  second  party 
bid  §48,000  for  said  land,  which  was  the  highest  and  best  bid 
made  therefor : 

"Now,  therefore,  in  consideration  of  the  premises  and  the 
sum  of  $48,000  in  hand  paid,  I,  as  mortgagee  as  aforesaid,  do 
hereby  remise,  release  and  quitclaim  to  said  second  party,  his 
heirs  and  assigns  forever,  all  the  right,  title  and  interest  which 
I  have  acquired  by  virtue  of  said  mortgage  of,  in  and  to  all 
the  certain  tracts  (describing  the  120  acres),  together  with 
all  appurtenances,  and  also  all  interest  of  said  first  party  to 
the  same.  To  have  and  to  hold  the  same  as  fully  and  abso- 
lutely as  said  first  party  can  by  virtue  of  the  power  and  author- 
ity in  him,  in  and  by  said  mortgage  vested,  convey  the  same 
unto  said  second  party,  his  heirs  and  assigns  forever." 
Acknowledged  June  10,  1862,  and  recorded  Sept.  16,  1862. 

On  the  4th  of  September,  1862,  Egbert  W.  Wiltberger,  by 
deed  of  that  date,  which  was  recorded  September  17,  1862, 
reconveyed  to  Joseph  Wiltberger,  and  Joseph  W.  Wiltberger, 
on  the  31st  of  January,  1863,  by  deed  of  that  date,  which 
was  recorded  February  5,  1863,  conveyed  that  part  of  said 
real  estate  which  is  described  as  lots  ISTos.  2,  3,  25,  26  and  27, 
in  block  2  in  Yerby's  subdivision,  to  the  appellee,  Mary  Hoag. 

It  is  apparently  conceded  that  appellee  was  a  purchaser  in 
good  faith  for  full  value  paid  for  these  lots, — at  all  events  the 
proof  establishes  this  to  be  the  fact. 

There  is  no  proof  tending  to  impeach  the  recitals  in  the 
deed  in  regard  to  the  sale  from  Joseph  W.  Wiltberger  to 
Egbert  W.  Wiltberger,  but,  upon  the  contrary,  the  abstract 
prepared  by  appellants  shows  that,  on  the  hearing,  evidence 
was  introduced  showing  that  Joseph  W.  Wiltberger,  "because 
of  default  in  payment  of  about  $13,800  on  said  notes,  adver- 
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tised  said  premises  for  sale,  under  the  power  in  said  mort- 
gage, and  at  said  sale  said  premises  were  struck  off  and 
conveyed  by  said  Joseph  W.  Wiltberger  to  Egbert  W.  Wilt- 
berger." 

The  objections  taken  to  appellee's  title  are : 

1st.  The  attempt  of  the  mortgagee  to  exercise  the  power 
of  sale  contained  in  the  mortgage  was  not  sufficient  to  divest 
the  title  of  the  mortgagor,  and  invest  title  in  the  mortgagee. 

2nd.  But  if  the  power  of  sale  contained  in  the  mortgage 
was  properly  exercised  by  the  mortgagee  at  the  sale  on  the 
10th  of  June,  1862,  then,  thereafter,  he  had  no  further  power 
in  that  regard,  and  that  sale  did  not  embrace  the  interests  of 
Charles  L.  Wiltberger,  Joseph  S.  Wiltberger  and  Laura  Ann 
Wiltberger,  who  were  then  minors,  and  who  respectively 
subsequently,  on  their  becoming  of  lawful  age,  conveyed  their 
several  interests  to  him, — but  that  those  conveyances,  when 
made,  inured  to  the  benefit  of  the  title  of  Jesse  Embree. 

3d.  That  the  mortgage  was  never  treated  as  foreclosed  by 
the  sale  on  the  10th  of  June,  1862. 

4th.  The  sale  was  void,  because  the  purchase  by  Egbert 
W.  Wiltberger  was  not  made  in  good  faith,  but  was  in  reality 
for  the  mortgagee,  Joseph  W.  Wiltberger. 

5th.  The  deed  from  Joseph  W.  Wiltberger  to  appellee, 
Mary  Hoag,  conveyed  neither  an  interest  in  the  land  nor  an 
interest  in  the  debt. 

6th.  As  respects  lot  2,  waiving  all  other  objections,  it 
was  held  by  a  paramount  title,  based  on  contract  between 
Yerby  and  Hickok. 

These  will  be  examined  and  passed  upon  in  the  order  in 
which  they  are  stated. 

1st.     The  last  note  due,  secured  by  the  mortgage,  is  as  fol- 
lows : 
"$48,000.00.  Chicago,  November  18,  1858. 

"On  the  first  (1st)  day  of  January,  A.  D.  1868,  I  promise 
to  pay  to  the  order  of  Josaph  W.  Wiltberger  forty-eight 
thousand  dollars.     Value  received. 
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"This  note   is   given   subject  to  the  ratification  of  the  sale 

and  conveyance  of  their  part,  being  one-quarter  of  a  part  of 

section  No.  15,  in  township  38   north,  range  14  east  of  the 

third  principal  meridian,  described   in   a   deed  bearing  even 

date   herewith,  between   Joseph  W.  Wiltberger  and  others  to 

Jesse  Embree,  by  the  minor  heirs  of  Joseph  W.  Wiltberger, 

named  as  follows :  Charles  Lewis,  Joseph  Samuel,  and  Laura 

Ann  Wiltberger,  and  is  to  be  paid  when  due,  if  said  minors 

before  that  time  shall  have  conveyed  their  interest  so  as  to 

pass  all  their  right,  title  and  interest  in  and  to  said  premises, 

in  said  deed  described,  to   the  said   Jesse   Embree,  his  heirs, 

executors,  administrators  or  assigns,  and  is  to  be  paid  any 

time  thereafter  when  said  minors  shall  well  and  truly  convey 

their  interest  in  fee,  as  above  described,  to  said  Jesse  Embree, 

his   heirs,  executors,  administrators  ,or  assigns,  or  so  that  it 

will  inure  to  his  or  their  benefit. 

Jesse  Embree." 

And  the  point  attempted  to  be  made  is,  that  inasmuch  as 
this  note  is  expressly  referred  to  in  the  mortgage,  it  is  to  be 
read  as  if  inserted  at  large  in  the  mortgage,  and  that  the  con- 
dition of  the  note  is  to  be  construed  as  a  proviso  in  the  power 
of  sale — and  that,  therefore,  until  the  mortgagee  shall  have 
procured  the  conveyances  specified  in  this  note,  there  can  be 
no  sale,  and  hence  the  sale  on  the  10th  of  June,  1862,  being  be- 
fore such  conveyances  were  made,  was  premature  and  a  nullity. 

This  construction  is  not  tenable.  The  condition  of  this  note 
relates  solely  to  the  $48,000,  which,  by  its  terms,  is  promised 
to  be  paid  on  the  first  day  of  January,  1868.  That  period 
was  after  each  of  the  parties  named  in  the  condition  would 
be  of  lawful  age,  so  that  there  was  and  could  be  no  ambiguity 
as  to  the  time  of  the  maturity  of  the  note.  It  was  condi- 
tional, but  payable  January  1,  1868. 

But  the  other  eighteen  notes  are  not  conditional.  Each 
is  payable  absolutely  for  $2400  on  the  day  named  on  its  face, 
and  which  day,  as  to  several  of  them,  is  before  the  parties 
named  in  this  condition  would  be  of  lawful  age.     And  the 
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mortgage  expressly  provides  that  "if  default  shall  be  made 
in  the  payment  of  either  note  for  $2400,  numbered  one,  in  red 
ink,  for  thirty  days,  or  either  other  note  for  $2400,  for  ninety 
days,"  *  *  *  then  the  whole  sum  unpaid  should  become 
due,  etc.,  and  said  mortgage  might  be  foreclosed,  etc. 

As  to  these  notes,  clearly  default  would  be  made  in  pay- 
ment if  payment  should  not  be  made  within  the  designated 
number  of  days  after  the  day  named  as  the  time  when  the 
notes  are  payable.  But  as  to  the  $48,000  note,  default  could 
only  occur  after  tender  of  deeds  by  the  parties  named,  and 
the  expiration  of  the  designated  period  after  the  day  named 
for  the  payment  of  the  note,  without  payment. 

The  default  declared  was  not  on  account  of  the  $48,000 
note,  but  on  account  of  the  $2400  notes,  which  were  due  and 
payable  without  reference  to  the  condition  annexed  to  the 
$48,000  note,  and  the  sale,  therefore,  was  not  premature. 

2d.  The  mortgage  given  by  Embree  to  Joseph  W.  Wiltber- 
ger  uses  the  language  that  the  party  of  the  first  part  (Embree) 
"  has  granted,  bargained,  sold  and  conveyed,  and  by  these 
presents  doth  grant,  bargain,  sell  and  convey  unto  the  party 
of  the  second  part"  (Wiltberger)  "and  his  heirs  and  assigns 
forever."  Then  follows  a  description  of  the  same  property 
embraced  in  the  deed  of  Wiltberger  and  others  to  him.  The 
mortgage  was  given  to  secure  the  payment  of  the  purchase 
money,  and  it  seems  quite  clear  from  all  the  circumstances  that 
it  was  designed  every  interest  which  Embree  acquired  by  his 
deed,  to  the  benefit  of  which  any  subsequently  acquired  title 
could  possibly  inure,  should  pass  by  that  mortgage  and  any 
sale  that  might  be  made  pursuant  to  its  terms.  And  con- 
ceding it  to  be  true  that  the  deeds  subsequently  made  to 
Wiltberger  inured  to  the  benefit  of  Embree's  title,  it  must 
be  observed  this  has  no  reference  to  Embree's  person,  but 
only  to  the  title  which  Wiltberger  undertook  to  convey  to 
Embree,  and  which  Embree  mortgaged  back  to  Wiltberger; 
and  hence,  if  Embree's  title  was  sold  at  the  sale  on  the  10th 
of  June,  1862,  it  inured  to  the  benefit  of  the  title  sold  and  pur- 
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chased  at  that  sale.  And  so  we  have  ruled  in  former  cases. 
DeWolf  et  al.  v.  Haydn,  24  111.  525;  Bybeev.  Hageman,  66 
id.  519;   Taylor  v.  Kearn,  68  id.  339. 

In  the  last  named  case  a  person  having  only  a  contract  of 
purchase  of  land,  mortgaged  the  same,  using  as  is  here  used, 
the  words  "grant,  bargain  and  sell,"  and  it  was  held  that 
afterwards,  upon  payment  and  a  deed  being  made  to  him,  the 
title  so  acquired,  under  the  statute,  inured  to  the  mortgagee, 
and  that,  in  equity,  such  title  will  inure  to  an  assignee  of  his 
rights  under  the  contract,  without  any  covenants  in  the  as- 
signment. 

3d.  We  do  not  regard  it  of  controlling  importance  that 
Wiltberger,  after  his  sale  and  conveyance  to  appellee,  treated 
the  mortgage  as  not  foreclosed  by  the  sale  of  June  10,  1862. 
There  is  no  proof  that  appellee  treated  the  mortgage  thus, 
nor  that  she  had  reason  to  believe  or  did  believe  at  the  time 
of  her  purchase,  that  the  mortgage  was  not  foreclosed  by  the 
sale  of  June  10,  1862.  No  subsequent  act  of  Wiltberger, 
without  her  consent  and  approbation,  could  aifect  her  rights. 
She  is  entitled  to  stand  by  the  record  as  it  was  when  she  pur- 
chased. 

4th.  Conceding  it  to  be  true  that  the  purchase  by  Egbert 
W.  Wiltberger  was  not  in  good  faith  for  himself,  but  was,  in 
fact,  for  Joseph  W.  Wiltberger,  as  was  said  in  Farrar  v. 
Payne  et  al.  73  111.  86,  that  fact  would  not  render  the  sale 
void.  It  would  only  be  voidable,  subject  to  be  set  aside  while 
the  estate  was  in  Wiltberger's  hands,  but  not  after  its  transfer 
to  a  bona  fide  purchaser.  See,  also,  McHany  v.  Schenk,  88 
111.  358. 

No  effort  was  made  here  by  Embree  or  those  claiming 
under  him  to  set  aside  this  sale  or  repudiate  it  for  a  period  of 
more  than  five  years,  during  which  time  appellee  had  become 
a  purchaser  in  good  faith,  relying  on  the  validity  of  the  sale, 
and  was  suffered  from  year  to  year  to  expend  money  in  pay- 
ment of  taxes,  etc.  Embree,  it  will  be  borne  in  mind, 
conveyed   to  Tompkins  on   August   19,  1859,  and  Tompkins 
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then  expressly  assumed  the  payment  of  the  amount  of  the 
mortgage  from  Embree  to  Wiltberger.  Tompkins  thence- 
forward continuously  resided  in  the  city  of  Chicago,  at 
no  very  remote  distance  from  this  property,  yet  made  no 
movement  towards  setting  aside  or  repudiating  the  sale  or 
releasing  from  the  mortgage.  This  laches  precludes  all 
inquiry  into  mere  irregularities,  which  would  but  render  the 
sale  voidable,  if  availed  of  by  the  proper  parties  in  apt  time 
and  before  the  intervention  of  the  rights  of  third  parties. 
Farrar  v.  Payne,  supra;  Bush  v.  Sherman,  80  111.  173; 
Hamilton  v.  Lubukee,  51  id.  420;  McHany  v.  SchenJc,  supra; 
Munn  et  al.  v.  Burgess  et  al.  70  id.  604. 

5th.  This  same  mortgage  was  before  us  in  Mulvey  v.  Gib- 
bons et  al.  87  111.  367.  Among  the  questions  there  raised  was 
the  sufficiency  of  the  sale  of  the  10th  of  June,  1862,  to  pass 
an  equitable  title,  conceding  that  the  deed  from  Joseph  W. 
Wiltberger  to  Egbert  W.  Wiltberger,  by  not  strictly  con- 
forming to  the  power,  did  not  convey  a  fee  simple  title,  valid 
in  a  court  of  law,  on  the  authority  of  Speer  v.  Hadduch,  31 
111.  439,  and  the  court  said:  " Another  foreclosure  claimed  is 
under  the  power  of  sale  in  the  mortgage.  The  objections 
taken  to  this  foreclosure  are,  that  the  property  was  bid  in  at 
the  sale  indirectly  for  the  mortgagee,  and  that  the  deed  exe- 
cuted pursuant  to  the  sale  was  made  in  the  name  of  the  mort- 
gagee, and  not  in  the  name  of  Embree,  the  mortgagor,  the 
mortgage  providing  that  upon  the  sale  the  mortgagee  might, 
as  the  attorney  of  the  mortgagor,  for  that  purpose  by  the 
mortgage  duly  authorized  and  appointed,  execute  and  deliver 
to  the  purchaser  a  good  and  sufficient  deed,  etc.  The  first 
objection  would  render  the  sale  voidable  only  at  the  option 
of  the  mortgagor,  to  be  determined  in  apt  time.  But  neither 
he  nor  his  grantees  have  ever  taken  any  steps  to  set  aside  the 
sale.     *     *     *     * 

"The  mortgage  gives  the  power,  in  default  of  payment,  to 
sell  the  land  and  all   right  of  redemption  at  public  auction, 
and  declares  that  the  sale  shall  be  a  perpetual  bar  to  the  right 
5—95  III. 
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and  equity  of  redemption.  The  sale  itself,  duly  made,  would 
seem  to  be  the  principal  thing,  and  the  substantia]  foreclosure 
of  the  right  to  redeem;  and  however,  in  case  of  such  a  form 
of  mortgage,  the  deed  made  in  the  name  of  the  mortgagee, 
and  not  in  the  name  and  as  the  attorney  of  the  mortgagor, 
may  be  regarded  as  not  conveying  a  good  title  in  fee  simple 
to  the  purchaser,  as  seems  to  have  been  held  in  Speer  v. 
Haddueh,  31  111.  439,  in  an  action  of  ejectment,  we  must  re- 
gard such  a  proceeding  for  foreclosure  as  not  to  be  disregarded 
in  its  bearings  upon  the  equities  in  this  case." 

In  Watson  et  al.  v.  Sherman  et  al.  84  111.  263,  there  was  a 
power  to  an  attorney  to  sell  and  convey,  which  the  attorney 
proceeded  to  execute  by  selling  and  conveying,  but  the  power 
was  not  under  seal.  It  was  held  the  power  to  sell  was  good 
without  a  seal,  but  that  the  conveyance  was  invalid  because 
of  the  want  of  a  seal  to  the  power.  And  it  was  also  held, 
that  notwithstanding  the  defective  deed,  the  purchaser  at  the 
sale  obtained  an  equitable  title,  which  would  be  conclusive  in 
all  proceedings  in  a  court  of  equity. 

The  case,  in  all  essential  points,  is  analogous  to  the  present. 
As  has  been  shown  in  the  first  part  of  this  opinion,  there  is 
no  proof  tending  to  impeach  the  recitals  in  the  deed  from 
Joseph  W.  to  Egbert  W.  Wiltberger;  and  the  tendency  of 
all  the  proof  is,  to  show  that  the  sale  was  after  proper  notice 
published,  and  in  all  respects  strictly  pursuant  to  the  terms 
of  the  power.  Necessarily,  therefore,  the  sale  passed  to  Egbert 
W.  Wiltberger  the  equitable  right  to  have  a  deed  to  the  prop- 
erty, subject,  however,  to  the  right  of  Embree  and  those  claim- 
ing under  him,  (which  was  never  exercised,)  to  have  the  sale 
set  aside  in  apt  time,  because  it  was  secretly  intended  that  the 
purchase  was  for  the  benefit  of  Joseph  W.  Wiltberger. 

This  is  not  a  proceeding  at  law  to  test  the  strength  of 
strictly  legal  titles,  but  a  proceeding  in  equity  to  establish  a 
title,  and  the  inquiry  relates  to  the  equities,  only,  of  the  par- 
ties.    Mulvey  v.  Gibbons  et  al.  supra. 

At  most,  appellee  is  chargeable  only  with  notice,  when  she 
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purchased,  that  this  property  had  been  regularly  and  lawfully 
sold  under  the  power,  hut  that  the  deed  was  defective  in  form 
and  insufficient  as  an  instrument  of  conveyance.  The  deed 
from  Egbert  W.  to  Joseph  W.  Wiltberger  was  regular  in  form 
and  assumed  to  convey  the  entire  estate,  and  the  same  is  to 
be  said  of  the  deed  from  Joseph  W.  Wiltberger  to  her.  All 
these  deeds,  including  the  defective  deed  from  Joseph  W. 
Wiltberger  to  Egbert  Wiltberger,  which  correctly  recited  a 
valid  sale  of  the  property,  were  put  on  record  in  apt  time,  so 
as  to  affect  those  now  claiming  as  against  appellee,  with  con- 
structive notice;  and  this  was  sufficient  notice  to  them  that 
there  had  been  a  valid  sale  under  the  power  in  the  mortgage. 
Farrar  v.  Payne  et  al.  supr'a;  Heaton  v.  Prather  et  al.  84  111. 
330. 

It  is  enough,  for  the  present,  that  appellee  is  entitled  to  a 
deed. 

6th.  The  claim  to  lot  2  is  derived  thus:  It  appears  that 
prior  to  the  conveyance  by  Wiltberger  and  others  to  Embree, 
George  W.  Yerby  had  contracted  with  Wiltberger  to  purchase 
the  property,  which  was  finally  conveyed  to  Embree.  Subse- 
quently, Embree  took  Yerby's  place  under  this  contract,  and, 
pursuant  thereto,  the  deed  was  made  to  him,  instead  of  to 
Yerby.  Before  the  conveyance  to  Embree,  and  after  the 
making  of  the  Yerby  contract,  Yerby  made  the  subdivision 
of  the  property  into  lots,  which  has  been  before  repeatedly 
alluded  to,  and  on  the  25th  of  August,  1857,  entered  into  a 
written  contract  with  one  W.  O.  Hickok,  whereby  he  sold 
and  agreed  to  convey  to  him  said  lot  2  on  payment  by  Hickok 
of  $790,  within  ten  years  from  date,  and  interest,  payable 
annually  in  advance,  on  that  amount,  at  the  rate  of  eight  per 
cent  per  annum,  and  the  time  of  payment  of  said  principal, 
and  each  installment  of  interest,  was  made  of  the  essence  of 
the  contract.  This  contract  was  recorded  January  9,  1861. 
November  18,  1858,  Yerby  assigned  this  contract  to  Embree; 
September,  9,  1859,  Embree  assigned  it  to  Tompkins;  and 
November  7,  1859,  Tompkins  assigned  it  to  Gibbons;  June 
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3,  1869,  Tompkins  made  a  deed  to  Daniel  H.  Carpenter  in 
fee  for  said  lot  and  other  lots;  July  6,  1870,  Carpenter  con- 
veyed said  lot  in  fee  to  Hickok;  October  5,  1870,  Hickok 
reconveyed  said  lot  to  Carpenter;  September  20,  1870,  Car- 
penter conveyed  said  lot,  with  other  lots,  to  Gibbons.  It 
appeared  that  $63.20  was  paid  on  said  contract  August  25, 
1857,  and  that  no  other  payment  was  ever  indorsed  thereon. 

On  the  other  hand,  appellee's  title  is  thus  deraigned:  Jesse 
Embree  conveyed  this  lot,  with  the  other  lots  in  controversy, 
to  Tompkins,  August  19, 1859,  Tompkins  assuming  and  agree- 
ing to  pay  off  the  mortgage  to  Wiltberger.  Tompkins  con- 
veyed the  lot,  together  with  others,  to  Gibbons,  January  7, 
1861,  subject  to  the  mortgage  and  contract  of  sale.  September 
9,  1862,  Joseph  W.  Wiltberger  conveyed  said  lot  2,  and  other 
lots,  to  Gibbons.  On  the  6th  of  December,  1862,  Gibbons 
reconveyed  said  lot  2,  and  other  lots,  to  Joseph  W.  Wiltber- 
ger, and  warranted  the  title  against  his  own  act  and  all  per- 
sons claiming  under  him;  and  on  January  31,  1863,  Joseph 
W.  Wiltberger  sold  that  lot,  and  the  other  lots  in  contro- 
versy herein,  to  appellee,  for  their  full  value  then  paid,  and 
conveyed  the  same  to  her  by  warranty  deed  of  that  date. 

It  is  manifest  Tompkins'  conveyance  to  Gibbons,  January 
7,  1861,  left  no  title  in  him  to  the  lot,  so  that  his  attempt  to 
convey  the  same  lot  again  to  Daniel  Carpenter,  June  3,  1869, 
was  a  mere  nullity;  and  the  conveyance  by  Carpenter  to 
Hickok,  July  6,  1870,  and  by  Hickok  back  to  Carpenter, 
October  5,  1870,  and  by  Carpenter  to  Gibbons,  September  20, 
1870,  resting  as  they  do  for  their  validity  upon  that  convey- 
ance, were  also  nullities.  The  deed  of  Tompkins  to  Gibbons, 
the  deed  of  Gibbons  to  Wiltberger  and  the  deed  of  Wiltber- 
ger to  appellee,  were  all  recorded  shortly  after  they  were 
executed,  and  long  before  the  conveyance  by  Tompkins  to 
Carpenter;  and  hence,  Carpenter,  Hickok  and  Gibbons  all 
had  notice,  by  the  record,  when  they  received  their  respective 
deeds,  that  the  title  had  been  legally  conveyed  to  and  was 
then  held  by  appellee. 
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But  it  is  claimed,  at  all  events,  the  court  should  have 
decreed  a  payment  of  the  amount  due  on  the  Hickok  con- 
tract; but  there  is  no  claim  in  the  pleadings  that  would  justify 
such  a  decree.  No  one  therein  claims  the  payment  of  money 
on  account  of  that  contract.  Besides,  by  the  terms  of  that 
contract,  time  is  made  of  the  essence  of  it.  No  payment  has 
ever  been  made  on  account  of  it,  except  the  payment  of  $63.20 
made  August  25,  1857;  nor  has  any  tender  therein  since  been 
made. 

In  the  face  of  such  inexcusable  and  long  delay,  no  court  of 
equity  would  be  authorized  to  decree  a  specific  performance 
of  such  a  contract  or  a  rescission  of  it  and  a  return  of  the 
money  paid  thereon.  So  far  as  appears,  the  fault  is  all  on 
Hickok  and  those  claiming  under  him.  It  is  entirely  too 
stale  for  any  present  use. 

The  claim  that  appellee  has  been  guilty  of  laches  which 
should  bar  her  right,  is  destitute  of  merit.  Mere  delay  alone, 
short  of  the  period  fixed  as  a  bar  by  the  Statute  of  Limita- 
tions, will  not  preclude  the  assertion  of  an  equitable  right.  It 
is  only  when  by  delay,  and  neglect  to  assert  a  right,  the  adverse 
party  is  lulled  into  doing  that  which  he  would  not  have  done, 
or  into  omitting  to  do  that  which  he  would  have  done  in 
reference  to  the  property,  had  the  right  been  promptly  as- 
serted, that  the  defence  of  laches  can  be  considered.  There 
is  no  pretence  of  any  prejudice  resulting  to  appellants  by 
reason  of  the  non-action  of  appellee,  in  any  respect. 

In  conclusion,  there  is  a  defence  as  against  Gibbons,  who 
claims  all  the  property  in  controversy  except  the  north  134 
feet  of  lots  2  and  3,  which  would  be  entirely  effectual,  which 
we  have  not  yet  noticed. 

"Among  other  facts  found  by  the  court  below,  and  which  we 
think  fully  authorized  by  the  evidence,  is  the  following: 

And  the  court  finding  that  at  the  time  of  said  purchase  of 
said  five  lots  by  Mary  Hoag,  said  J.  G.  Gibbons  acted  as  her 
counsel  in  said  transaction,  he  then  being  an  attorn ey-at-law; 
that  he,  as  such  counsel,  received  from  her  said  $900  purchase 


70  Gibbons  et  al.  v.  Hoag.  [May 


Opinion  of  the  Court. 


money,  aud  paid  the  same  over  to  J.  W.  Wiltberger,  and 
received  from  him  said  deed  and  filed  the  same  for  record,  and 
received  the  same  from  the  recorder's  office,  and  delivered  the 
same,  together  with  an  abstract  of  the  title  to  said  five  lots,  to 
said  Hoag,  but  wholly  failed  and  neglected  to  inform  or  notify 
her  of  any  defect  in  her  said  title;  and  that  she  was  led  to 
believe,  and  did  believe,  from  the  conduct  of  said  Gibbons  on 
that  occasion,  that  she  acquired  a  perfect  title  by  said  deed ; 
that  after  such  purchase,  said  Gibbons,  as  her  agent,  paid 
taxes  on  said  lots  for  several  years;  that  in  1868,  pending  the 
Andrews  foreclosure  suit,  said  Gibbons  stated  to  said  Hoag, 
then  a  resident  of  Cincinnati,  that  her  title  was  involved,  and 
that  her  interests  ought  to  be  represented,  and  that  she,  be- 
lieving said  statements,  retained  said  Gibbons  to  represent 
her,  and  paid  him  $100;  and  said  Gibbons  agreed  with  her 
that  he  was  to  be  paid  $100  more  when  her  title  to  said  five 
lots  was  perfected;  that  Gibbons  proceeded  to  Chicago  and 
examined  the  papers  and  files  in  said  suit,  and  shortly  returned 
and  represented  to  her  that  her  title  to  said  lots  was  perfected 
by  the  decree  of  strict  foreclosure  rendered  in  said  suit." 

If  the  defence  which  he  now  seeks  to  interpose  had  any 
existence,  it  was  his  duty  to  notify  his  client  fully  and  unre- 
servedly. If  the  proceedings  which  he  claimed  perfected 
appellee's  title  did  not,  in  fact,  do  so,  it  was  his  duty  to  so 
notify  her. 

It  is  not  to  be  tolerated  that  an  attorney  shall  advise  or 
encourage  a  client  in  investing  in  a  bad  title,  and  himself, 
afterwards,  buy  up  the  better  title  and  assert  it  as  against  his 
former  client.  Such  a  practice  would  open  a  door  to  endless 
wrongs  and  villainies,  and  bring  great  and  just  reproach  upon 
the  profession. 

Story  says,  in  his  work  on  Equity  Jurisprudence,  sec.  219: 
"If  an  attorney  employed  by  the  party  should  designedly 
conceal  from  his  client  a  material  fact  or  principle  of  law,  by 
which  he  should  gain  an  interest  not  intended  by  the  client, 
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it  will  be  held  a  positive  fraud,  and  he  will  be  treated  as  a 
mere  trustee  for  the  benefit  of  his  client  and  his  representa- 
tives ;  and  in  a  case  of  this  sort  it  will  not  be  permitted  to 
the  attorney  to  set  up  his  ignorance  of  law  or  his  negli- 
gence as  a  defence  or  an  excuse.  It  has  been  justly  remarked 
that  it  would  be  too  dangerous  to  the  interests  of  mankind  to 
allow  those  who  are  bound  to  advise,  and  who  ought  to  be 
able  to  give  good  and  sound  advice,  to  take  advantage  of  their 
own  professional  ignorance,  to  the  prejudice  of  others.  Attor- 
neys must,  from  the  nature  of  the  relation,  be  bound  to  give 
all  the  information  which  they  ought  to  give,  and  not  be  per- 
mitted to  plead  ignorance  of  what  they  ought  to  know." 

The  park  commissioners  are  purchasers  having  constructive 
notice  of  appellee's  rights,  and  their  claim,  consequently, 
must  yield  before  her's. 

The  decree  below  is  affirmed. 

Decree  affirmed. 


Frank  Fox 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Ottawa  May  18,  1880. 

1.  Forgery — intent  to  defraud  person  named  must  be  proved.  It  is  necessary 
to  prove,  on  the  trial  of  one  indicted  for  forgery,  an  intent  to  defraud  the  per- 
son named  in  the  indictment  as  intended  to  be  defrauded.  This  intent  may 
be  clearly  shown  by  proof  of  uttering  the  forged  instrument,  and  if  not  passed, 
circumstantial  evidence. 

2.  Same — admissions  of  other  forgeries.  Evidence  of  statements  or  admis- 
sions in  reference  to  the  note  for  the  forgery  of  which  the  person  accused  is 
being  tried  are  admissible,  but  what  he  has  said  of  another  note  said  to  have 
been  forged  is  not  admissible  to  prove  the  charge  on  which  he  is  being  tried. 

3.  Where  the  statements  or  admissions  of  an  accused  are  improperly  ad- 
mitted in  evidence,  it  is  equally  improper  to  refer  to  them  in  an  instruction. 

4.  Same — presumption  of  intent  to  defraud.  There  is  no  presumption  of  law 
of  an  intent  to  defraud  from  proof  that  the  accused  has  actually  forged  a  note 
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on  another  person  when  he  has  not  uttered  the  same,  but  this  is  a  question  of 
fact  for  the  jury  to  find  from  the  evidence,  as,  his  possession  of  the  same  and 
the  surrounding  circumstances.  The  possession  of  the  forged  paper,  while 
evidence  tending  to  prove  a  fraudulent  intent,  is  not  conclusive.  The  circum- 
stances may  clearly  repel  any  presumption  of  guilt. 

5.  The  merely  falsely  making  of  a  note  without  the  intent  to  defraud  some 
one,  does  not  constitute  the  crime  of  forgery. 

6.  Criminal  law — instruction  as  to  flight.  It  is  error  to  instruct  a  jury,  on 
the  trial  of  one  for  an  alleged  crime,  that  his  flight  is  evidence  of  guilt.  It  is 
only  evidence  tending  to  prove  guilt.  Nor  should  the  court  tell  the  jury  that 
if  flight  was  proved,  it  must  be  satisfactorily  explained  consistent  with  the 
innocence  of  the  accused.  This  might  be  understood  as  requiring  him  to 
prove  an  innocent  purpose  beyond  doubt. 

7.  Same — proof  of  good  character.  The  court  has  no  right,  by  an  instruc- 
tion, to  tell  the  jury  that  proof  of  good  character  on  the  part  of  the  accused 
constitutes  a  complete  defence  against  the  charge.  That  is  a  question  for  the 
jury  and  not  for  the  court,  and  they  have  the  right  to  consider  all  the  evi- 
dence, and  from  it  find  the  facts. 

8.  An  instruction  that  a  defendant  in  a  criminal  case  has  offered  no  further 
evidence  on  the  question  of  his  good  character  than  he  has,  should  not  operate 
to  his  prejudice,  would  be  unexceptionable. 

9.  Criminal  practice — comments  of  State's  attorney  outside  of  the  evidence.  It 
is  the  duty  of  the  court,  on  the  trial  of  one  when  his  life  or  liberty  is  involved, 
to  stop  the  State's  attorney  in  his  closing  argument,  when  he  assumes  facts 
not  proved  and  urges  them  for  a  conviction.  Such  conduct  is  unfair  to  the 
accused,  and  he  should  be  protected  by  the  court.  When  such  unfairness  is 
gross  a  judgment  of  conviction,  in  a  doubtful  case,  should  be  reversed. 

Writ  of  Error  to  the  Circuit  Court  of  Henry  county; 
the  Hon.  John  J.  Glenn,  Judge,  presiding. 

Mr.  O.  F.  Woodruff,  for  the  plaintiff  in  error : 

1.  The  verdict  is  contrary  to  the  law,  and  is  wholly  un- 
supported by  the  evidence. 

.2.  In  cases  where  the  indictment  sets  forth  the  instrument 
said  to  be  forged,  with  the  usual  and  necessary  allegations  of  in- 
tent to  defraud,  it  is  indispensably  necessary  to  prove  the  intent 
to  defraud  upon  the  trial,  and  it  is  error  to  admit  the  declaration 
of  a  prisoner  in  reference  to  any  other  than  the  one  set  forth 
in  the  indictment,  unless  such  other  note  be  produced  in  court 
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and  proved  to  be  a  forgery.  Especially  is  it  error  to  compel 
a  prisoner  to  testify  as  to  what  he  said  in  reference  to  a  note 
not  before  the  court,  and  concerning  the  existence  of  which 
there  is  no  proof.  The  People  v.  La  Grille,  1  Wheeler's  Crim. 
Cases,  415;  Regina  v.  Cook,  8  Car.  &  Payne,  906;  Regina  v. 
Hill,  8  id.  730;  Upfold  v.  Leit,  5  Esp.  100  ;  Regina  v.  Millard, 
Puss.  &  Pyanj  245;  2  Russell  on  Crimes,  710;  Poscoe's 
Crim.  Ev.  91. 

3.  In  order  to  constitute  any  crime  there  must  be  an  act 
as  well  as  an  intent.  The  mere  having  of  a  forged  instru- 
ment, or  the  establishing  by  proof  the  fact  that  the  prisoner 
wrote  the  name  to  the  note  without  authority,  are  not  such 
facts  of  themselves,  unsupported  by  proof  of  an  intent  to  de- 
fraud, as  would  warrant  a  conviction  for  forgery.  Common- 
wealth  v.  Goodenough,  Thacher's  Crim.  Cases,  136;  Common- 
wealth v.  Whitney,  id.  200;  Rex  v.  ShuJcard,  Puss.  &  Pyan, 
200;  Rex  v.  Jones,  1  Leach,  367;  Rex  v.  Hodgson,  Dearsley 
&  Bell  C.  C.  3;  Rex  v.  Ogden,  6  Car.  &  Payne,  611 ;  Regina 
v.  Page,  8  id.  844;  Miller  v.  State,  51  Ind.  405;  Poscoe's 
Crim.  Ev.  508-511;  2  East's  Pleas  of  the  Crown,  853,  855; 
2  Bish.  Crim.  Law,  sees.  563,  565. 

4.  It  is  the  duty  of  the  presiding  judge,  during  a  criminal 
trial,  to  protect  the  prisoner  from  unreasonable  and  unfair 
statements  and  arguments  of  the  prosecuting  officer.  If  he 
fails  to  do  so,  and  the  impropriety  is  gross,  a  new  trial  should 
be  awarded.  State  v.  Williams,  65  N.  C.  505 ;  State  v.  Smith, 
75  N.  C.  306. 

5.  Where  the  feelings  and  reputation  of  an  honest  and 
upright  citizen  are  involved,  his  good  name  will  always  pre- 
ponderate in  favor  of  his  innocence  in  a  doubtful  case.  Green 
v.  Cornwell,  1  City  Hall  Recorder,  11. 

In  criminal  trials  evidence  of  previous  good  character  is 
prdper  to  go  to  the  jury,  not  only  in  those  cases  where  a  doubt 
exists  upon  the  other  proof,  but  even  to  generate  a  doubt  as 
to    the    guilt   of  the   accused.     Felix  v.  State,  18  Ala.  720; 
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Fields  v.  State,  47  id.  603;  Eemsen  v.   The  People,  43  N.  Y. 
6-9 ;   Cancenei  v.  The  People,  16  id.  506. 

To  refuse  to  instruct  the  jury  on  the  question  of  good 
character  seems  equivalent  to  holding,  or  at  least  to  leaving 
the  jury  to  infer,  that  the  evidence  which  was  lawfully  put 
into  the  case  was  immaterial  after  it  was  in.  The  People  v. 
Garbuilt,  17  Mich.  9-26;  Hamilton  v.  The  People,  29  id.  195; 
Campbell  v.  The  People,  34  id.  351. 

Mr.  Thos.  E.  Milchkist,  State's  Attorney,  for  the  People : 

The  act  of  forgery  itself  is  sufficient  to  imply  an  intent  to 
defraud,  unless  it  appears  that  no  fraud  whatever  could  have 
been  effected  by  the  forgery.  2  Arch.  Crim.  Law,  1602; 
State  v.  Woodward,  20  Iowa,  553 ;  2  Whart.  Crim.  Law,  sec. 
1453;  2  Eussell  on  Crime,  779;  Moore's  Crim.  Law,  sec.  598. 

And  the  law  presumes  an  intent  to  defraud  the  person  who 
would  have  to  pay  the  instrument  if  it  were  genuine.  1 
Whart.  Crim.  Law,  sec.  712  ;  2  id.  sees.  1453,  1455  ;  3  Greenl. 
Ev.  93;  Commonwealth  v.  Stephenson,  11  Cush.  481;  State  v. 
Woodward,  20  Iowa,  553. 

And  this,  although  the  intention  to  defraud  the  person  in 
particular  who  would  have  to  pay  the  note,  did  not  enter  into 
the  prisoner's  contemplation.  3  Chitty's  Crim.  Law,  1039; 
3  Greenl.  Ev.  93. 

As  to  the  improper  remarks  of  the  State's  attorney,  if  they 
were  all  made  as  imputed,  there  was  no  objection  made  to  them, 
as  there  was  in  the  cases  cited  from  North  Carolina. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

Plaintiff  in  error  was  indicted  at  the  October  term,  1879, 
of  the  Henry  circuit  court,  for  forgery.  The  indictment  con- 
tained four  counts.  The  State's  attorney  entered  a  nolle 
prosequi  to  the  third  and  fourth,  and  on  a  trial  defendant  was 
convicted  on  the  first  count,  and  his  confinement  in  the  peni- 
tentiary was  fixed  at  three  years.     A  motion  for  a  new  trial 
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was  entered  but  overruled,  and  judgment  rendered  on  the 
verdict.  And  the  record  is  brought  to  this  court,  and  various 
errors  are  assigned. 

On  the  trial  in  the  court  below  a  number  of  exceptions  were 
taken  to  the  rulings  of  the  court.  And  it  is  urged  that  the 
court  erred  in  admitting  evidence  against  the  accused  and  in 
giving  instructions;  also,  in  refusing  instructions  asked  on 
behalf  of  the  accused,  and  because  the  State's  attorney  went 
outside  of  the  evidence  of  the  case  to  the  prejudice  of  accused, 
in  his  argument  before  the  jury.  There  are  others  assigned, 
but  they  are  either  embraced  in  these  or  are  such  as  need  not 
now  be  discussed. 

It  is  urged  that  the  intent  to  defraud  being  properly 
averred  in  the  indictment,  it  was  indispensably  necessary  to 
prove  it  as  laid.  And  it  was  error  to  permit  evidence  of 
what  accused  said  of  another  and  different  note,  the  existence 
of  which  was  not  shown,  much  less  was  the  note  produced. 
The  intention  to  injure  or  defraud  the  person  as  averred 
must  be  proved,  but  that  is  usually  done  by  showing  that  the 
forged  instrument  was  uttered. 

The  statements  of  a  defendant  as  to  other  instruments  of 
the  same  kind,  supposed  to  have  been  uttered  by  him,  are  not 
admissible  in  evidence.     Begina  v.  Cooke,  8  C.  and  P.  582. 

This  seems  to  be  conclusive  of  this  question.  Evidence  of 
admissions  or  statements  in  reference  to  the  note  for  the  for- 
gery of  which  he  was  being  prosecuted  was  admissible,  but 
what  he  said  of  another  note  was  not  admissible  to  prove  the 
charge  on  which  he  was  being  tried.  When  a  person  is 
indicted  on  a  charge  of  passing  counterfeit  bank  bills,  proof 
that  he  had  previously  passed  similar  bills  is  admissible  to 
prove  guilty  knowledge,  but  the  proof  of  the  existence  of  such 
bills  is  required. 

The  fifth  of  the  people's  instructions  is  wrong  in  referring 
to  the  statements  of  accused  in  reference  to  a  $135  note  on 
the  prosecuting  witness.  The  evidence  being  improper  it  was 
equally  improper  to  refer  to  his  statements  in  the  instructions. 
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It  is  claimed  that  the  intent  to  defraud  being  averred,  it 
must  be  proved  as  averred,  and  that  the  court  took  that  ques- 
tion from  the  jury  by  the  people's  third  instruction,  which  is: 

"That  if  you  believe  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  defendant  actually  forged  the  note 
offered  in  evidence  herein,  then  the  law  will  presume  it  was 
to  defraud,  and  done  with  an  intent  to  cheat  and  defraud,  as 
charged  in  the  first  and  second  counts  of  the  indictment,  even 
if  the  evidence  does  show  that  defendant  had  taken  a  genuine 
note  of  Dwyer  for  said  sum  of  $35,  upon  which  Dwyer  was 
liable." 

It  was  for  the  jury  to  determine  from  the  evidence  before 
them  whether  there  was  an  intention  of  defrauding  Dwyer,  as 
averred  in  the  indictment.  This  they  were  to  determine  from  all 
the  evidence,  direct  and  circumstantial.  It  may  be  the  posses- 
sion, with  the  attending  circumstances,  proved  the  intent,  yet  it 
may  be  attending  circumstances  would  clearly  repel  or  disprove 
the  presumption.  But  this  instruction  informs  the  jury  that 
if  the  accused  actually  forged  the  note,  then  the  law  presumes 
the  intent  to  defraud  as  charged  in  the  indictment.  To  con- 
stitute the  crime  of  forgery  it  is  necessary  that  the  instrument 
shall  be  falsely  made,  altered,  etc.,  with  intent  to  prejudice, 
damage  or  defraud  any  person,  etc.  Rev.  Stat.  1874,  p.  367, 
sec.  105.  Thus  it  is  seen  that  it  must  be  not  only  falsely 
made,  uttered,  etc.,  but  it  must  be  with  intent  to  prejudice, 
damage  or  defraud  some  person,  etc.  The  merely  falsely 
making  the  instrument,  without  the  intention  named,  does  not 
constitute  the  crime. 

It  has  been  defined  by  law  writers  as  "a  false  making;  a 
making  malo  animo  of  any  written  instrument  for  the  purpose 
of  fraud  and  deceit."  One  of  the  accepted  meanings  of  the 
word  forge,  is  to  falsely  make,  without  any  regard  to  the 
intent.  If  the  jury  so  understood  it  in  this  case,  it  may  have, 
and  probably  did,  prejudice  the  accused.  The  instruction 
should  have  left  it  to  the  jury  to  find  the  intent.     The  mere 
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making  and  possession  do  not  necessarily  prove  an  intent 
to  defraud.  Bex  v.  Shukard,  Russ.  and  Ry.  200.  That  is 
clearly  shown  when  the  forged  instrument  is  uttered,  or  it 
may  be  inferred  from  circumstances.  But  mere  making  and 
possession  is  evidence,  it  is  true,  but  it  can  not  be  said,  as  a 
legal  proposition,  that  it  proves  a  fraudulent  intent.  The 
instruction  should  have  left  it  to  the  jury  to  say  whether,  with 
the  attendant  circumstances,  the  intent  was  proved. 

The  fourth  instruction  is  not  fair  to  the  prisoner.  It 
assumes  to  tell  the  jury  what  weight  they  should  give  to  his 
supposed  flight.  That  was  for  the  consideration  of  the  jury, 
and  not  of  the  court.  The  court  should  not  have  said  to 
them  that  it  was  evidence  of  guilt.  It  is  only  evidence  tend- 
ing to  prove  guilt.  Nor  should  the  instruction  have  stated 
that  if  flight  was  proved,  it  must  be  satisfactorily  explained 
consistently  with  the  innocence  of  the  accused. 

From  this  the  jury  would  understand  that  if  flight  was 
proved,  it  must  be  proved,  beyond  doubt,  that  it  was  for 
an  innocent  purpose.  Several  of  the  people's  instructions  are 
argumentative  and  single  out  isolated  facts  and  give  to  them 
undue  prominence,  which  is  frequently  unfair  and  highly 
prejudicial  to  the  accused. 

It  is  urged  that  the  court  erred  in  refusing  a  portion  of 
defendant's  instructions.  After  a  careful  examination  of  the 
entire  series,  we  think  there  was  no  error  in  this.  The  court 
gave  for  the  defence  thirteen  instructions,  some  of  them  vary- 
ing what  was  stated  in  others  which  were  given.  Those  that 
were  given  embraced  all  that  was  proper  in  those  that  were 
refused. 

The  fifteenth  states  the  rule  of  evidence  as  to  good  char- 
acter incorrectly.  The  court  has  no  right  to  determine,  as 
this  instruction  does,  that  proof  of  good  character  constitutes 
a  complete  defence.  That  is  a  question  for  the  jury,  and  not 
for  the  court.  They  have  the  right  to  consider  all  of  the 
evidence  and  find  the  facts. 
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The  sixteenth  instruction  may  contain  a  legal  proposition, 
but  as  it  is  drawn  it  might  have  misled  the  jury,  had  it  been 
given.  The  jury  might  have  understood  it  as  informing  them 
as  a  fact  that  he  had  established  a  good  character,  and  no  fur- 
ther proof  was  necessary.  Had  it  stated  that  the  fact  that- he 
introduced  no  further  evidence  on  that  question  should  in  no 
wise  operate  to  his  prejudice,  it  would  have  been  unexcep- 
tionable. 

It  is  complained  that  the  State's  attorney  was  unfair  in  his 
closing  argument  to  the  jury;  that  he  assumed  facts  that 
were  not  proved  and  urged  them  for  a  conviction.  It  is  the 
duty  of  the  circuit  court  in  such  cases  to  stop  counsel  and 
effectually  prevent  such  unfairness  when  attempted.  Its  duty 
is  in  all  cases,  and  emphatically  so  when  life  or  liberty  is 
involved,  to  prevent  such  unfair  conduct  on  the  part  of  coun- 
sel. It  can  not  be  sanctioned  to  permit  the  people's  attorney 
to  thus  treat  the  accused,  who  is  restrained  of  his  liberty,  and 
is  helpless  unless  protected  by  the  court.  Nor  is  it  the  duty 
of  the  State's  attorney  to  urge  an  unwarranted  conviction,  or 
resort  to  unfair  means  to  procure  one,  when  he  believes  there 
is  no  guilt.  The  prisoner  should  in  all  cases  be  treated  with 
fairness,  and  it  is  the  duty  of  the  court  to  see  that  this  right 
is  not  infringed. 

Complaints  of  this  character  are  beginning  to  be  brought 
before  us,  and  what  is  here  said  refers  more  to  the  rule  of 
practice  that  should  obtain  in  all  cases  than  with  reference  to 
this  case.  But  in  this  case  we  are  of  opinion  that  a  portion 
of  the  argument  on  the  part  of  the  people  was  not  fully  war- 
ranted by  the  evidence.  It  may  be  that  the  objectionable 
portions  are  not  of  such  a  character  as  would  alone  justify  a 
reversal.  But  when  the  unfairness  is  gross  it  would  be  our 
duty  in  all  doubtful  cases  to  reverse  alone  for  that  reason. 

For  the  errors  indicated  the  judgment  of  the  court  below 
is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Andrew  Yeates 

v. 

Elizabeth  Briggs. 

Filed  at   Ottawa  May  18,  1880. 

1.  Homestead — of  widow  not  terminated  by  her  marriage.  The  right  of  a 
widow  to  the  homestead  of  her  deceased  husband  as  against  deeds  of  trust 
given  by  her  and  her  husband  while  the  Homestead  acts  of  1851-7  wei*e  in 
force,  which  deeds  fail  to  release  the  homestead,  is  not  defeated  or  lost  by 
her  subsequent  marriage,  but  continues  until  her  death,  unless  it  is  released 
under  the  statute  or  waived  by  abandonment. 

2.  Former  adjudication — as  to  matter  not  involved,  is  no  bar.  In  an  action 
of  ejectment  by  a  party  claiming  under  a  deed  of  trust,  against  a  widow,  for 
the  recovery  of  premises  claimed  as  a  homestead,  the  court  found  in  its  judg- 
ment the  fee  to  be  in  the  plaintiif,  subject  to  the  right  of  homestead  in  the 
defendant  until  her  youngest  child  should  arrive  at  the  age  of  twenty-one 
years.  After  the  majority  of  such  child  another  action  of  ejectment  was 
brought  against  her  and  the  former  judgment  was  interposed  as  a  bar  to  her 
right:  Held,  that  such  finding  was  no  bar  to  the  assertion  of  her  right  to  the 
homestead  in  the  second  action.  That  part  of  the  judgment  fixing  the  duration 
of  her  right  of  homestead  was  a  nullity,  it  being  a  finding  as  to  a  matter 
not  involved  in  the  prior  action. 

Writ  of  Error  to  the  Circuit  Court  of  Kankakee  county; 
the  Hon.  Franklin  Blades,  Judge,  presiding. 

This  was  an  action  of  ejectment  by  Andrew  Yeates  against 
David  Briggs  originally,  but  afterwards  Elizabeth  Briggs,  his 
wife,  was  substituted  as  defendant. 

On  the  trial  the  record  of  a  judgment  in  a  former  action 
of  ejectment  against  the  defendant  was  introduced  in  evidence, 
showing  a  trial  by  the  court,  and  judgment,  in  which  the 
court  found  the  fee  in  the  land  to  be  in  the  plaintiff,  subject 
to  the  right  of  homestead  in  the  said  Elizabeth  Briggs  until 
her  youngest  child  by  Jacob  Hertz  (her  former  husband)  ar- 
rived at  the  age  of  twenty-one  years,  and  adjudging  that  the 
plaintiif  pay  the  costs.  It  also  appeared  that  in  February, 
1879,  her  youngest  child  by  Hertz  became  twenty-one  years 
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old.  The  court  found  for  the  defendant  and  gave  judgment 
against  the  plaintiff  for  costs,  to  reverse  which  this  writ  of 
error  is  prosecuted. 

Mr.  Harrison  Loring,  for  the  plaintiff  in  error: 

Jacob  Hertz  and  wife  made  two  deeds  of  trust  on  the  land 
in  controversy,  each  containing  a  power  of  sale,  but  neither 
deed  nor  certificates  of  acknowledgment  mentioned  any  release 
of  the  homestead.  He  and  his  wife  occupied  the  land  as  their 
homestead  at  the  time  and  until  his  death.  After  his  death 
the  widow,  Elizabeth,  intermarried  with  the  defendant  David 
Briggs,  and  continued  to  reside  upon  the  premises.  The  land 
was  sold  to  the  plaintiff  under  both  deeds  of  trust,  and  he 
conveyed  the  same  to  Joseph  Darby,  who  commenced  an 
action  of  ejectment  against  David  Briggs,  claiming  to  be  the 
owner  in  fee  of  the  land,  and  his  wife  was  afterwards  made  a 
party  defendant.  The  cause  was  tried  by  the  court  without 
a  jury,  who  found  that  the  fee  of  the  land  was  in  Joseph 
Darby,  subject  to  the  right  of  homestead  in  Elizabeth  Briggs 
until  her  youngest  child  by  her  former  husband,  Jacob  Hertz, 
arrived  at  the  age  of  twenty-one  years.  Afterwards  Darby 
conveyed  the  land  to  the  plaintiff  in  error,  and  in  February, 
1879,  the  youngest  child  became  of  age,  and  in  August  fol- 
lowing the  plaintiff  in  error  commenced  this  action. 

Elizabeth  Briggs  had  the  right  to  manage  her  own  estate 
prior  to  and  at  the  time  of  the  first  trial,  (see  Rev.  Stat. 
1874,  577-9,)  the  right  to  sue  and  be  sued  (ibid.  p.  445,  sec.  1,) 
and  the  right  as  landlord  to  be  made  a  party  to  the  action, 
(ibid.  p.  445,  sec.  18,)  and  as  the  court  had  jurisdiction  of 
the  parties  and  subject  matter,  it  was  its  duty  to  find  the  fee 
in  the  land  in  Darby,  subject  to  a  right  of  homestead  in 
Elizabeth  Briggs  until  her  youngest  child  became  twenty-one 
years  of  age.  Rev.  Stat.  1874,  p.  446,  sec.  30;  Rawlings  v. 
Bailey,  15  111.  179 ;  Koon  v.  Nichols,  63  id.  163. 

Where  the  circuit  court  has  jurisdiction  of  the  parties  and 
subject    matter,  any  judgment   entered  in    reference   to    the 
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parties  or  property  involved,  however  erroneous,  is  not  void, 
but  binding  on  parties  and  privies  until  reversed.  Stemple  v. 
Thomas,  89  111.  146;  Chestnut  v.  Marsh,  12  id.  173;  Rockwell 
v.  Jones,  21  id.  289;  Feaster  v.  Fleming,  56  id.  457;  Thomas 
v.  Morris,  27  id.  333;  Embury  v.  Conner,  3  Com.  522;  Doty 
v.  Brown,  4  id.  73 ;  Voorhees  v.  Bank  of  the  United  States,  10 
Pet.  473;   Gardner  v.  Buckbee,  2  Cow.  120. 

There  was  no  authority  of  law  for  the  circuit  judge  to  sit 
as  a  court  for  the  correction  of  errors  in  respect  to  the  final 
judgment  in  the  action  between  Darby  and  the  defendant.  If 
that  judgment  was  erroneous,  it  could  only  have  been  avoided 
by  a  direct  proceeding  for  that  purpose,  and  could  not  be  at- 
tacked for  error  in  this  action.  Weimer  v.  Heintz,  17  111.  259  ; 
Wimberly  v.  Hunt,  33  id.  166;  Wight  v.  Walbaum,  39  id.  555  ; 
Elston  v.  City  of  Chicago,  40  id.  514:  Mulford  v.  Stahenbach, 
46  id.  303;  Huls  v.  Buntin,  47  id.  396;  Cooper  v.  Reynolds, 
10  Wall.  308;  Stovel  v.  Banks,  10  Wall.  583. 

These  rules  apply  to  judgments  in  ejectment  under  the 
modern  practice  in  such  actions.  Miles  v.  Caldweld,  2  Wall. 
36;  Detgen  v.  Ross,  54  111.  79;  Cadwalder  v.  Harris,  76  id. 
370;  Sturdy  v.  Jackway,  4  Wall.  174;  Ryers  v.  Rippey,  25 
Wend.  431. 

A  judgment  determining  the  title  to  land  makes  a  part  of 
the  title,  and  runs  with  the  land.  Wilson  v.  Davol,  5  Bosw. 
619. 

Mr.  William  Potter,  for  the  defendant  in  error : 
Homestead,  as  created  by  the  acts  of  1851  and  1857,  was  a 
homestead  to  the  widow  and  family,  some  one  of  them  con- 
tinuing to  occupy  the  same,  until  the  youngest  child  became 
twenty-one  years  of  age  and  until  the  death  of  such  widow. 
Gross'  Stat.  1869,  p.  327,  1;  Turner  v.  Bennett,  70  111.  263. 
The  Homestead  act  is  a  remedial  one,  and  the  rule  in  con- 
struing such  statutes  is,  that  everything  is  to  be  done  in  ad- 
vancement of  the  remedy  that  can  be  done,  consistently  with 
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any  fair  construction  that  can  be  put  upon  the  same.  Chicago, 
Burlington  and  Quincy  B,.  R.  Go.  v.  Dunn,  52  111.  260. 

The  right  is  conferred  by  statute,  and  can  be  divested  only 
in  the  mode  prescribed  by  statute.  Wing  v.  Croffer  et  al.  35 
111.256. 

Where  a  person  not  under  disability  is  sued  and  the  home- 
stead is  involved,  it  will  be  affected  by  any  neglect  to  assert 
it  precisely  as  any  other  right.  Wright  v.  Dunning,  46  111. 
271 ;  Buck  v.  Conologue,  49  id.  391. 

Where  a  husband  and  wife  occupy  a  homestead  and  the 
husband  dies,  and  his  widow  remaining  on  the  premises  takes 
a  second  husband,  who  lives  with  her  upon  such  homestead, 
she  will  still  be  entitled  to  the  homestead.  Morrissey  v. 
Stephenson,  86  111.  344. 

Section  4  of  the  Ejectment  act,  in  force  July  1,  1872,  pro- 
vides that  no  person  shall  recover  unless  entitled  to  possession. 
Eev.  Stat.  1874,  p.  444. 

An  opinion  expressed  by  a  court,  but  not  necessarily  in- 
volved in  the  case,  lacks  the  force  of  an  adjudication.  Bou- 
vier's  Law  Diet.,  title  "  Dictum." 

A  judgment  is  conclusive  only  upon  the  matter  which  was 
directly  in  issue  upon  the  former  trial.  Herman's  Law  of 
Estoppel,  183,  184. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  by  Andrew 
Yeates,  to  recover  premises  in  possession  of  defendant. 
Originally,  the  action  was  brought  against  David  Briggs,  but 
on  motion  Elizabeth  Briggs  was  substituted  as  defendant, 
and  the  suit  has  since  progressed  against  her. 

Defendant  was  the  wife  of  Jacob  Hertz,  since  deceased,  and 
the  premises  were  the  homestead  of  her  husband  and  herself 
during  his  lifetime.  The  title,  plaintiff  claims,  was  derived 
under  two  trust  deeds  executed  by  Jacob  Hertz,  defendant 
joining  with  him  in  the  execution,  but  neither  deed  con- 
tained any  release  of  the  homestead.     Still  retaining  posses- 
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sion  of  the  premises/defendant  claims  a  homestead  therein, 
and  sets  np  that  right  as  a  defence  to  this  action.  It  is  not 
denied  that  defendant  had  and  still  has  a  homestead  in  the 
premises,  unless  that  right  is  barred  by  the  act  of  her  second 
marriage,  or  by  the  former  judgment  of  the  court  between 
the  parties.  Neither  position  is  maintainable.  The  home- 
stead acts  of  1851-7,  in  force  when  the  trust  deeds  were  made, 
saved  the  homestead  "  to  the  widow  and  family  *  *  *  * 
until  the  youngest  child  shall  become  twenty-one  years  of 
age  and  until  the  death  of  such  widow."  The  fact  the  widow 
has  since  married  does  not  change  her  rights  under  the  statute. 
Notwithstanding  her  marriage  since  the  death  of  her  former 
husband,  she  is  still  entitled  to  homestead,  as  she  would  be 
to  dower,  in  the  lands  of  her  deceased  husband.  The  statu- 
tory declaration  is,  that  such  homestead  shall  continue  "  until 
the  death  of  such  widow,"  and  it  will  not  be  sooner  barred 
except  by  release  under  the  statute  or  by  abandonment. 
Morrissey  v.  Stephenson,  86  111.  344. 

As  respects  the  finding  in  the  former  case,  that  defendant 
had  the  right  of  homestead  in  the  premises  "  until  her  young- 
est child  by  Jacob  Hertz  arrived  at  the  age  of  twenty- 
one  years,"  it  may  be  treated  as  no  part  of  the  judgment 
rendered  in  the  cause.  The  duration  of  defendant's  right  of 
homestead  was  not  a  matter  in  issue.  That  was  fixed  by 
statute.  All  that  was  involved  in  that  litigation  was  the  title 
of  plaintiff  to  the  premises  and  his  right  to  immediate  pos- 
session. Any  finding  by  the  court  as  to  matters  not  involved 
nor  litigated  between  the  parties  was  a  nullity,  and  of  course 
binds  no  one. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Peleg  Bristol  et  al. 

v. 
County  of  Carroll. 

Filed  at  Ottawa  May  18,  1880. 

1.  Swamplands — lands  need  not  be  swamp  or  overflowed.  The  act  of  Con- 
gress granting  swamp  and  overflowed  lands  to  the  State  of  Illinois,  required 
the  Secretary  of  the  Interior  should  transmit  a  list  of  such  lands  in  this  State 
to  the  Governor,  and  under  that  act  the  lands  described  in  such  list  became 
vested  in  the  State,  whether  they  were  swamp  or  overflowed  lands  or  not. 

2.  Same — proof  of  title.  The  list  and  plats  of  swamp  lands  transmitted 
to  the  Governor,  under  the  act  of  Congress  of  September  28,  1850,  by  the  Sec- 
retary of  the  Interior,  and  a  duly  certified  copy  of  the  list  of  such  lands, 
certified  by  the  Auditor  to  the  county  clerk,  of  the  swamp  lands  in  a  county, 
under  the  acts  of  the  legislature  granting  the  same  to  the  several  counties  in 
which  they  are  situated,  will  be  sufficient  evidence  to  show  title  in  the  county 
to  the  lands  embraced  in  such  lists  and  lying  in  such  county. 

3.  Riparian  owners — right  to  alluvial  formations.  To  entitle  a  party  to 
claim  the  right  to  an  alluvial  formation,  or  land  gained  from  a  lake  by  allu- 
vium, the  lake  must  form  a  boundary  of  his  land.  If  any  land  lies  between 
his  boundary  line  and  the  lake,  he  can  not  claim  such  formation. 

4.  Same — when  he  takes  to  center  of  stream.  Where  the  fee  in  a  water  course 
does  not  belong  to  the  grantor,  no  words  of  description  in  his  grant  will  con- 
vey to  the  center  of  it;  and  when  the  United  States  has  passed  its  title  to 
land  bordering  on  and  covered  by  a  lake,  a  subsequent  grant  of  adjoining 
land,  purporting  to  bound  it  on  the  lake,  will  not  invest  the  grantee  of  the 
second  grant  with  the  right  to  take  to  the  center  of  the  lake,  and  such  grantee 
will  have  no  right  to  alluvial  formations  therein. 

5.  Possession — its  extent.  Where  a  mere  intruder  enters  upon  land,  he 
will  acquire  possession  only  of  the  part  he  occupies.  The  mere  naked  posses- 
sion, without  color  of  title,  is  adverse  only  to  the  exte'nt  of  the  actual  inclosure, 
which  must  be  definite  and  notorious. 

Appeal  from  the  Circuit  Court  of  Stephenson  county;  the 
Hon.  John  Y.  Eustace,  Judge,  presiding. 

Messrs.  J.  &  J.  W.  McCoy,  for  the  appellants : 

In  ejectment,  the  plaintiff  must  recover  on  the  strength  of 

his  own  title,  and  not  on   the  weakness  of  the  defendant's. 

Marshall  v.  Baker,  35  111.  106  ;  Hague  v.  Porter,  45  id.  318. 
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The  plaintiff  has  not  shown  that  the  land  in  question  is 
swamp  or  overflowed  land. 

No  title  was  ever  in  the  United  States  or  the  county  of  Car- 
roll to  the  land  in  question,  it  being  in  the  bottom  of  a  mean- 
dered lake,  and  no  survey  that  could  be  made  would  interfere 
with  the  title  of  the  defendants  as  riparian  owners. 

The  maps,  plats  and  field  notes  of  the  government  survey 
become  a  part  of  the  evidence  of  title  to  enable  the  grantee 
to  identify  his  boundary  and  lands.  The  grant  is  to  be  taken 
most  strongly  against  the  grantor.  Where  the  government 
has  not  reserved  any  right  or  interest  that  might  pass  by  the 
grant,  the  grant  will  be  construed  most  favorably  to  the 
grantee.     Middleton  v.  Pritchard  et  al.  3  Scam.  510. 

Meander  lines  are  not  boundary  lines,  and  are  only  made 
for  the  purpose  of  defining  the  sinuosities  of  the  bank  of  the 
stream,  as  a  means  of  ascertaining  the  quantity  of  the  land  in 
the  fraction  subject  to  sale.  In  preparing  the  official  plat 
from  the  field  notes,  the  meander  line  is  represented  as  the 
border  line  of  the  stream,  and  shows  to  a  demonstration  that 
the  water  course,  and  not  the  meander  line  as  actually  run  on 
the  land,  is  the  boundary.  Railroad  Co.  v.  Schurmier,  7 
Wall.  272;  Middleton  v.  Pritchard  et  al  3  Scam.  510,  522. 

Riparian  owners  of  land  bounded  by  a  stream  not  navigable 
in  the  technical  sense  of  the  term,  hold  the  land  to  the  center 
thread  of  the  stream,  and  the  water  and  soil  under  it  are 
exclusively  that  of  the  riparian  owner  to  that  point.  Middle- 
ton  v.  Pritchard,  3  Scam.  510;  Canal  Trustees  v.  Havens,  11  111. 
554;  City  of  Chicago  v.  Laflin  et  al.  49  id.  172;  Braxon  et  al. 
v.  Bressler,  64  id.  488. 

The  right  to  alluvial  formations  is  a  right  inherent  in  the 
property— an  essential  attribute  of  it— the  result  of  natural 
law  in  consequence  of  the  local  situation  of  the  land. 
Municipality  No.  2  v.  Orleans  Cotton  Press,  18  La.  122;  The 
King  v.  Lord  Yarborough,  3  Barn,  and  Cress.  91;  Banhs  v. 
Ogden,  2  Wall.  57;  Warren  v.  Chambers,  25  Ark.  122;  County 
of  St.  Clair  v.  Livingston,  23  Wall.  46. 
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Messrs.  Neff  &  Stearns,  for  the  appellee : 
It  was  not  incumbent  on  the  appellee  to   prove  that  this 
land  was  swamp  land.     The  grant  to  the  State  is  conclusive. 
Johnson  v.  Towsley,  13  Wall.  72;  French  v.  Fry  an,  3  Otto,  169 ; 
Keller  v.  Briclcley,  78  111.  133. 

No  public*  rights  are  affected  by  the  decision  of  this  suit. 
The  right  of  the  public  to  an  easement  in  the  land  is  not 
involved,  nor  will  the  decision  of  this  suit  determine  the 
rights  of  either  party  as  against  the  public. 

This  court  has  often  held  that  by  the  mere  act  of  conveying 
land  bounded  by  a  stream  or  water  course,  without  expressing 
any  intent  to  the  contrary,  the  government  of  the  United 
States  not  only  may,  but  as  a  matter  of  fact  does,  convey  to 
its  grantee  the  soil  under  such  stream  or  water  course  to  the 
middle  thereof,  subject  to  the  easement  of  a  right  of  passage 
in  the  public.  Middleton  v.  Pritchard,  3  Scam.  510;  Canal 
Trustees  v.  Havens,  11  111.  554;  Chicago  v.  Laflin,  49  id.  172; 
Livingston  v.  St.  Clair  County,  64  id.  56;  C.  and  P.  P.  P.  Co. 
v.  Stein,  75  id.  41. 

It  was  not  necessary  for  the  appellee  to  prove  the  regularity 
and  correctness  of  the  acts  of  executive  officers  of  the  gov- 
ernment. 

The  legislature  of  this  State  has  made  a  list  of  swamp 
lands  certified  by  the  county  clerk  sufficient  evidence  of  title. 
Laws  1854,  (2d  sess.)  p.  21,  sec.  8. 

Appellants  have  shown  no  claim  adverse  to  the  title  of 
appellee.  Mere  acts  of  possession,  unaccompanied  by  a  claim 
of  ownership  hostile  to  the  title  of  the  legal  owner,  do  not 
constitute  adverse  possession.  Jackson  v.  Berner,  48  111.  203. 
The  possession  of  land  under  a  deed  for  more  than  twenty 
years  will  not  give  title  to  such  portion  of  the  land  possessed 
as  lies  beyond  the  lines  therein  described,  if  this  was  occupied 
by  mistake,  supposing  it  to  be  covered  by  the  deed.  Dow  v. 
McKenney,  64  Me.  138;    Worcester  v.  Lord,  56  id.  265. 

There  is  no  proof  that  the  possession  of  appellants  had  con- 
tinued for  twenty  years  before  this  suit  was  brought. 
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Adverse  possession  does  not  run  against  the  appellee.  Ap- 
pellee is  a  county — a  branch  of  the  government — a  quasi  cor- 
poration, existing  not  for  its  own  benefit,  but  for  the  benefit 
of  the  public.  The  weight  of  authority  seems  to  be,  that 
laches  can  not  be  imputed  to  such  a  body,  and  against  it  the 
Statute  of  Limitations  does  not  run.  Angell  on  Lim.  sees. 
36,  37;  Moreland  &  Willes  v.  State  Bank,  Bre.  263;  County 
of  Madison  v.  Bartlett,  1  Scam.  67 ;  Galbraith  v.  Littiech,  73 
111.  209;  Symonds  v.  Clay  County,  71  id.  355. 

Riparian  rights  depend  upon  the  terms  of  the  proprietor's 
title  in  relation  to  the  boundary  of  his  estate.  3  Kent's  Com. 
434;  Canal  Trustees  v.  Havens,  11  111.  554;  City  of  Chicago 
v.  Laflin,  49  id.  172;  C  and  P.  B.  B.  Co.  v.  Stein,  75  id.  41 ; 
Livingston  v.  St.  Clair  County,  64  id.  56. 

Where  the  boundaries  in  a  deed  neither  expressly  nor  by 
implication  call  for  a  natural  monument,  the  calls  for  courses 
and  distances  must  govern.  Spruill  v.  Davenport,  Busbee  L. 
134;  Biley  v.  Griffin,  16  Ga.  141;  Mclver's  Lessee  v.  Walker, 
9  Cranch,  173;  Yoder  v.  Swope,  3  Bibb,  204;  Sawyer  v.  Cox, 
63  111.  130. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  ejectment,  brought  by  the  county  of 
Carroll  against  Peleg  and  Henchcliff  Bristol,  to  recover  the 
possession  of  the  west  half  of  lots  1  and  2  of  the  north-west 
quarter  of  section  5,  in  township  23,  north  of  the  base  line  in 
range  4  east  of  the  fourth  principal  meridian,  in  Carroll 
county,  Illinois.  The  plaintiff  recovered,  and  the  defendants 
appealed. 

The  plaintiff's  claim  of  title  is  under  the  act  of  Congress 
of  September  28,  1850,  entitled  "An  act  to  enable  the  State  of 
Arkansas  and  other  States  to  reclaim  the  swamp  lands  within 
their  limits,"  whereby  were  granted  all  the  swamp  and  over- 
flowed lands  then  belonging  to  the  United  States  lying  within 
the  limits  of  the  State  of  Illinois,  to  said  State,  (9  U.  S.  Stat, 
at  Large,  p.  519) ;  and  an  act  of  the  General  Assembly  of  this 
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State,  approved  June  2,  1852,  granting  all  such  swamp  and 
overflowed  lands,  granted  to  the  State  by  said  act  of  Congress, 
to  the  counties  respectively  in  which  the  same  might  lie  or  be 
situated.     Laws  1852,  p.  178. 

The  act  of  Congress  made  it  the  duty  of  the  Secretary  of 
the  Interior  to  make  out  an  accurate  list  and  plats  of  such 
swamp  and  overflowed  lands  in  the  State,  and  transmit  the 
same  to  the  Governor  of  the  State.  Such  list  was  accordingly 
made  out  and  transmitted  to  the  Governor,  and  filed  in  the 
office  of  the  Auditor  of  Public  Accounts  on  January  30,  1855, 
in  which  list  are  embraced  the  lands  in  controversy.  A  list 
of  the  swamp  and  overflowed  lands  lying  in  the  county  of 
Carroll,  in  this  State,  certified  to  by  the  Auditor  of  the  State, 
was  filed  in  the  office  of  the  clerk  of  the  county  court  of 
Carroll  county,  in  which  list  appear  the  lands  in  controversy. 

In  1854  the  above  act  of  the  General  Assembly  of  June  2, 
1852,  was  amended  by  providing,  among  other  things,  that 
such  lists  should  be  sufficient  evidence  of  the  title  to  the  lands 
therein  described,  and  should  have  the  same  force  and  effect 
as  patents  issued  for  school  lands,  and  that  duly  certified 
copies  of  such  lists  should  be  received  in  all  courts,  and  have 
the  same  force  and  effect  as  the  original  lists.  Laws  1854,  p. 
19,  §  8.  A  duly  certified  copy  of  such  list  made  by  the 
county  clerk  of  Carroll  county  was  exhibited  in  evidence, 
showing  therein  the  lands  described  in  the  declaration. 

These  documents,  with  the  above  named  acts  of  Congress 
and  of  the  General  Assembly,  showed  the  title  to  the  lands 
in  controversy  to  be  in  the  county  of  Carroll. 

It  was  not  necessary,  as  suggested  by  appellants,  to  show 
that  the  lands  were  in  fact  swamp  and  overflowed  lands.  It 
was  enough  that  they  were  found  included  in  the  list  of 
swamp  and  overflowed  lands  which  the  Commissioner  of  the 
General  Land  Office  transmitted  to  the  Governor  as  such. 
The  act  of  Congress  conferred  upon  the  Secretary  of  the 
Interior   the  power  of  determining  what   lands  were  of  the 
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description  granted  by  that  act,  and  the  decision  of  his  office 
on  that  subject  is  controlling.  French  v.  Fryan,  93  U.  S.  169. 
November  1,  1855,  a  patent  was  issued  by  the  United  States 
to  Daniel  St.  Ores,  conveying  the  east  half  of  lots  1  and  2  of  the 
north-west  quarter  of  section  5,  in  township  23  north  of  the 
base  line  of  range  4  east  of  the  fourth  principal  meridian,  in 
Carroll  county,  Illinois,  under  which  patent  the  defendants 
derive  title. 

The  plaintiff,  then,  has  title  to  the  west  half,  and  the  de- 
fendants to  the  east  half  of  lots  1  and  2  of  the  north-west 
quarter  of  section  5. 

In  1834  this  township  23  was  surveyed  by  Charles  E. 
Bennett.  He  meandered  the  edge  of  a  swamp  or  lake  situate 
on  the  west  side  of  section  5  and  the  east  side  of  section  6, 
the  centre  of  which  he  indicated  upon  his  plat  as  an  "im- 
passable lake." 

The  work  of  Bennett  appears  to  have  been  rejected,  so  far 
as  respected  the  northern  quarters  of  the  northern  tier  of  sec- 
tions in  said  township.  In  July,  1850,  and  January,  1851, 
William  Pollock,  under  contract  with  the  United  States, 
completed  the  survey  of  township  23,  and  his  work  appears 
to  have  been  approved  by  the  land  department  at  Washing- 
ton. The  season  being  uncommonly  dry  he  seems  to  have 
recognized  neither  swamp  nor  impassable  lake  in  the  part  of 
the  township  he  surveyed,  but  ran  his  lines  through  to  their 
meeting  points.  The  line  run  by  him,  between  sections  5  and 
6,  was  very  nearly  in  the  centre  of  the  tract  meandered  by 
Bennett,  and  he  completed  the  lines  in  sections  5,  6  and  7, 
left  unfinished  by  Bennett  by  reason  of  the  swamp  or  lake. 

The  northern  quarters  of  the  northern  tier  of  sections  in 
township  23,  being  fractional,  are  divided  each  into  three 
lots,  which  are  numbered  consecutively,  from  south  to  north, 
as  lots  1,  2  and  3  of  such  quarter  sections.  In  the  north- 
west quarter  of  section  5,  lots  1  and  2,  the  tracts  in  contro- 
versy, are  rectangular  pieces  of  land,  approximating  one 
hundred  and  sixty  rods  each  from  east  to  west,  by  eighty  rods 
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from  north  to  south,  and  contain  82.02  and  82.42  acres  respec- 
tively. 

The  line  meandered  by  Bennett,  if  applied  to  the  lots  as 
they  now  exist,  would  start  on  the  south  line  of  lot  1,  at  a 
point  about  twenty-five  rods  west  of  the  centre  line  of  the 
lots,  that  is,  a  north  and  south  line  through  their  centre 
dividing  them  into  east  and  west  halves,  and  would  run  in  a 
north-easterly  course,  crossing  said  centre  line  very  near  the 
line  between  lots  1  and  2,  and  running  through  lot  2,  east  of 
said  centre  line,  would  leave  lot  2  at  a  point  on  its  north  line 
about  ten  or  twelve  rods  east  of  the  centre  line  of  the  lot. 

The  claim  of  the  defendants  is,  that  the  lake  here  is  the 
west  boundary  of  their  land, — the  east  half  of  lots  1  and  2, — 
and  that  they,  as  riparian  owners,  are  entitled  to  the  land 
which  they  are  in  possession  of,  as  an  alluvial  formation, — 
land  gained  from  the  lake  by  alluvium. 

To  entitle  defendants  to  set  up  such  a  claim,  of  course  the 
lake  must  be  the  west  boundary  of  their  land.  But  the 
assumption  that  the  lake  is  their  west  boundary  is  without 
warrant.  Their  west  boundary,  instead  of  being  the  lake,  is 
the  east  line  of  the  west  half  of  lots  1  and  2.  Long  before 
the  east  half  of  these  lots  was  patented  to  St.  Ores,  under 
whom  defendants  claim,  the  United  States  had,  on  September 
28,  1850,  made  the  grant  of  the  west  half  of  these  lots  to  the 
State  of  Illinois,  under  which  grant  the  plaintiff  derives  title. 

By  that  act  of  Congress  of  September  28,  1850,  and  at  that 
time,  the  title  to  the  west  half  of  these  lots  passed  from  the 
United  States  and  vested  in  the  State  of  Illinois.  Railroad  Co. 
v.  Smith,  9  Wall.  96  •  Keller  v.  Briekey,  78  111.  133.  The  patent 
from  the  United  States  to  St.  Ores,  for  the  east  half  of  the 
lots,  was  not  issued  until  November,  1855,  more  than  five 
years  afterwards. 

Where  the  fee  in  a  water  course  does  not  belong  to  the 
grantor,  of  course  no  words  of  description  will  convey  to  the 
centre  of  it.  "A  deed  bounded  on  a  highway,  prima  facie, 
carries  the  title  of  the  grantee  to  the  centre  of  the  road,  on  the 
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assumption  that  the  grantor  owns  it;  but  when  it  appears 
that  it  was  in  fact  owned  by  another,  the  terms  of  the  deed 
are  satisfied  by  a  title  extending  to  the  roadside."  Dunham 
v.  Williams,  37  N.  Y.  251,  and  see  Canal  Trustees  v.  Haven, 
11  111.  554. 

Such  would  have  been  the  case  even  if  the  patent  had  pur- 
ported to  bound  the  land  west  on  the  lake. 

But  it  did  not  do  so.  It  purported  to  convey  simply  the 
east  half  of  the  lots,  using  no  other  description  and  giving  no 
intimation  of  any  lake  or  water  course.  This  made  the  west 
boundary  the  east  line  of  the  west  half  of  the  lots.  The  west 
boundary  of  the  east  half  of  these  lots  must,  by  all  the  rules  of 
subdivision  of  government  lands,  be  a  straight  north  and 
south  line  through  the  centre  of  the  lots. 

The  official  plat  shows  nothing  different  from  the  patent. 
Bennett's  meander  line,  if  it  is  to  be  looked  at  for  any  pur- 
pose, nowhere  in  its  course  corresponds  with  the  line  dividing 
the  east  and  west  halves  of  the  lots.  But  defendants'  lands 
were  not  purchased  according  to  any  plat  of  Bennett's  survey. 
The  plat  of  the  government  survey  in  the  land  office  and  the 
one  according  to  which  the  United  States  sold  and  St.  Ores 
purchased  the  east  half  of  the  lots,  is  that  of  the  Pollock  sur- 
vey, which  meanders  nothing.  All  that  appears  upon  that 
plat,  as  to  any  meandering  whatever,  is  a  note  on  the  margin, 
that  "a  line  of  meanders  was  run  along  the  eastern  and  west- 
ern margins  of  the  swamp  or  lake,  in  sections  5,  6,  7  and  8, 
and  those  sections  thereby  made  fractional.  The  survey  of 
said  sections  having  been  completed  in  1851,  the  areas  of  the 
several  tracts  are  recalculated,"  etc. 

What  the  defendants  claim  as  being  a  lake  upon  which 
their  lands  were  bounded  on  the  west,  and  whereby  they  took 
to  the  centre  of  the  lake,  appeared  upon  the  plat  as  land  sur- 
veyed and  the  area  thereof  calculated,  and  the  records  of  the 
land  office  showed,  at  the  time  St.  Ores  purchased,  that  it  had 
been  previously  sold  by  the  government  as  the  west  half  of 
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lots  one  and  two, — the  east  half  of  which  lots  St.  Ores  pur- 
chased. 

It  is  evident,  then,  that  there  are  no  riparian  rights  involved 
here,  and  that,  however  much  land  may  have  been  gained 
from  the  lake  since  the  time  St.  Ores  purchased,  there  can, 
under  that  purchase  of  the  east  half  of  the  lots,  be  no  rightful 
claim  as  riparian  owners  thereof  to  any  land  west  of  the  east 
line  of  the  west  half  of  the  lots. 

Another  defence  set  up  by  the  defendants  is  that  of  the 
Statute  of  Limitations,  arising  from  an  alleged  twenty  years 
adverse  possession.  Waiving  the  question  whether  the 
statute  applies  in  this  case,  we  do  not  find  that  there  is  suffi- 
cient proof  that  the  possession  of  defendants  had  continued 
for  twenty  years  before  this  suit  was  brought. 

True,  Peleg  Bristol,  one  of  the  defendants,  testifies  that  he 
had  been  in  possession  of  these  lots  of  land  for  twenty  years, 
and  about  a  year  or  a  year  and  a  half  more,  probably.  At  the 
time  this  testimony  was  given  this  suit  had  been  pending 
seven  months.  He  says  that  he  went  into  possession  under 
the  deed  to  him  from  French.  That  deed  was  dated  Decem- 
ber 8,  1858,  and  this  suit  was  commenced  September  2,  1878. 
The  interval  is  more  than  three  months  short  of  twenty  years. 

HenchclifF  Bristol,  the  other  defendant,  testifies :  "We 
bargained  for  that  land  either  in  (I  think  it  is  one  or  the 
other,)  1857  or  1858,  and  went  to  work  on  the  land.  We 
commenced,  I  was  thinking, — we  commenced  work  on  the  land 
getting  out  wood,  rail  timber  and  fencing,  that  winter;  I  would 
not  be  positive.  But  we  commenced  plowing  on  there  the 
next  spring  or  summer;  I  think  it  was  in  summer,  or  else  in 
August  or  September  following." 

He  states  afterwards  that  he  thinks  it  was  in  the  winter 
of  1857  or  1858  that  they  bargained  for  the  land. 

French  testifies  that  his  impression  is  defendants  com- 
menced to  work  on  the  land  some  time  previous  to  his  deed 
to  them  of  December  8,  1858.     He  would  think  thev  went  to 
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work  on  it  in  September  or  October  previous,  of  that  same 
year. 

This  is  all  the  testimony  in  the  case  as  to  the  time  when 
defendants  went  into  possession  of  this  land.  It  comes  short 
of  showing  with  any  clearness  and  certainty  that  they  went 
into  possession  before  September  2,  1858,  a  time  twenty  years 
before  the  commencement  of  this  suit. 

There  is  some  testimony  as  to  the  possession  of  St.  Oras, 
the  remote  grantor  of  defendants,  as  far  back  as  1852.  He 
made  some  improvements,  as,  a  house  and  stable,  and  had  four 
to  six  acres  of  wheat  on  the  land.  But  whether  any  of  these 
improvements  extended  over  on  the  west  half  of  the  lots,  and 
if  so  how  much  of  them  was  on  the  west  half,  is  altogether 
indefinite.  The  evidence  is  that  the  main  part  of  his 
improvements  was  on  lot  2 ;  that  the  buildings  were  on  that 
lot,  and  the  witness  states  he  thinks  the  field  enclosed  was  on 
both  sides  of  the  meandered  line. 

Now,  on  lot  2  the  meandered  line  of  Bennett's  survey  runs 
entirely  east  of  the  dividing  line  between  the  east  and  west 
halves  of  the  lots.  There  seems  to  be  no  certainty  that  any 
of  the  improvements  on  lot  2  were  west  of  this  dividing  line; 
and  if  on  lot  1  there  might  have  been  any  west  of  such  line, 
there  is  no  certainty  as  to  their  extent. 

The  doctrine  seems  to  be  that  when  an  usurper  enters  upon 
land,  he  acquires  possession,  inch  by  inch,  of  the  part  which 
he  occupies,  and  that  the  mere  naked  possession,  without 
color  of  title,  is  adverse  only  to  the  extent  of  the  actual 
enclosure,  which  must  be  definite  and  notorious.  Tyler  on 
Ejectment,  894. 

There  is  a  failure  of  proof  here  of  any  definite  actual 
enclosure  made  by  St.  Ores  on  the  west  half  of  these  lots. 

Upon  the  vague,  indefinite  and  uncertain  evidence  upon 
the  subject,  we  think  the  court  below  was  justified  in  finding 
against  the  defendants  on  the  question  of  fact  of  twenty  years 
adverse  possession. 
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Syllabus.     Brief  for  Plaintiff  in  Error. 

Perceiving  no  error  on  the  part  of  the  court  below  in  find- 
ing the  issue  for  the  plaintiff,  the  judgment  is  affirmed. 

Judgment  affirmed. 


Morton  C.  Fisher 

v. 

William  H.  Greene. 

Filed  at  Ottawa  May  18,  1880. 

1.  Practice — filing  additional  pleas.  Where  leave  is  asked  to  file  additional 
pleas  eighteen  months  after  the  issues  have  been  made  up,  and  on  the  eve 
of  the  trial,  there  will  be  no  abuse  of  discretion  or  error  in  refusing  the  same, 
especially  where  no  affidavit  is  filed  showing  a  reasonable  excuse  for  the  delay. 

2.  Where  a  defendant,  after  filing  the  general  issue  and  a  continuance  of  the 
cause  has  been  had,  discovers  that  he  has  a  substantial  defence  not  admissible 
under  the  general  issue,  he  should  at  the  earliest  convenient  day  ask  for 
special  leave  of  the  court  to  file  an  additional  plea,  so  as  not  to  take  the  plain- 
tiff by  surprise  or  delay  the  business  of  the  court. 

3.  Continuance — diligence  to  take  deposition.  Where  due  diligence  has  not 
been  used  to  procure  the  deposition  of  a  party  or  witness,  a  motion  for  a 
continuance,  based  on  the  fact  that  such  deposition  has  not  been  returned,  is 
properly  overruled. 

4.  Evidence — secondary.  Where  an  original  paper  is  in  the  hands  of  a 
third  person  residing  out  of  the  State,  and  he  refuses  to  attach  the  same  to 
his  deposition  when  taken,  and  requested  so  to  do,  a  sworn  copy  taken  by 
another  person  present,  who  attaches  such  copy  to  his  deposition,  is  admissible 
in  evidence. 

Writ  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict. 

Mr.  H.  G.  Lunt,  for  the  plaintiff  in  error: 

The  court  erred  in  refusing  the  defendant  leave  to  file 
amended  or  additional  pleas.  The  right  is  given  by  statute. 
Rev.  Stat.  ch.  110,  p.  737.  It  can  not  be  said  that  a  party 
has  a  legal  right  to  that  which  a  court  has  a  discretion  to 
grant  or  deny.     Tollman  v.  Hinman,  10  How.  Pr.  90.     See, 
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also,  on  this  point,  St.  John  v.  West,  4  How.  Pr.  329;  Misch 
v.  Mg Alpine,  78  111.  507;  Thompson  v.  Somber  ger,  id.  353; 
Sidway  v.  Marshall,  83  id.  438;  Teutonia  Life  Insurance  Co. 
v.  Mueller,  77  id.  22;  Healy  v.  Charnley  et  al.  79  id.  593; 
Drake  v.  Drake,  83  id.  526. 

Since  the  adoption  of  the  statute  referred  to,  the  discretion 
of  the  court  is  restricted.  It  applies  not  to  the  allowance  of 
the  amendment,  but  only  to  the  terms  to  be  imposed. 

The  court  erred  in  refusing  to  continue  the  case.  The  affi- 
davit shows  the  absence  of  material  evidence,  diligence  on 
the  part  of  the  defendant  to  obtain  it,  and  a  complete  defence 
to  the  suit.  There  is  no  precise  measure  or  unit  of  diligence. 
See  Cole  v.  Choteau,  18  111.  439 ;  Barbour  v.  White,  37  id.  164. 

The  deposition  was  delayed  by  an  officer  of  the  court,  and 
not  by  any  act  of  the  defendant.  The  commissioner  in  the 
dedimus  was  alone  responsible  for  the  delay.  The  rights  of 
suitors  should  not  be  prejudiced  by  the  acts  of  court  officers. 
United  States  v.  Duane,  Wallace  C.  C.  5;  Marsh  v.  Hulbert, 
4  McLean,  364. 

The  court  erred  in  admitting  secondary  evidence  of  the 
original  power  of  attorney  from  Fisher  to  Heyer.  Governor 
v.  Roberts,  2  Hawks,  26 ;  Partridge  v.  Coates,  Ry.  and  M.  156 ; 
Burton  v.  Payne,  2  C.  and  P.  520;  Townsend  v.  Atwater,  5 
Day,  298;  Lewis  v.  Beatty,  8  Mart.  287. 

Messrs.  Peckham  &  Brown,  for  the  defendant  in  error: 

The  refusal  of  the  witness  to  annex  the  original  power  of 
attorney  to  his  deposition,  he  being  out  of  the  State,  author- 
ized the  introduction  of  secondary  evidence.  Binney  v.  Rus- 
sell, 109  Mass.  55;  St.  Louis  Perpetual  Life  Insurance  Co.  v. 
Cohen,  9  Mo.  417;  Brown  v.  Wood,  19  id.  475;  Lunday  v. 
Thomas,  26  Ga.  544;  Hawley  v.  Burgess,  22  Conn.  283;  Boone 
v.  Dyke's  Legatees,  3  T.  B.  Mon.  533;  Burnham  v.  Wood,  8 
N.  H.  334;  Beattie  v.  Hilliard,  55  id.  435;  Gordon  v.  Searing, 
8  Cal.  49;  Forrest  v.  Forrest,  66  Duer,  137;  Ralph  v.  Brown, 
3  Watts  and  Serg.  395;  Burton  v.  Driggs,  20  Wall.  125. 
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On  the  general  doctrine  of  the  admission  of  secondary  evi- 
dence of  an  original  document  which  is  shown  to  be  in  exist- 
ence, but  not  attainable,  counsel  cited  Marston  v.  Downs,  1 
Adol.  and  Ellis,  31;  Doe  v.  Ross,  7  Mees.  and  Welsby,  102; 
Quilter  v.  Jorss,  14  C.  B.  (N.  S.)  747;  Alivon  v.  Furnival,  1 
Cromp.  (Mees.  and  Roscoe)  277;  Hills  v.  Oddy,  6  C.  and  P. 
728;  Administrators  of  May  v.  May,  1  Porter,  229;  Mauri  v. 
Heffernan,  13  Johns.  58 ;  United  States  v,  Reyburn,  6  Pet.  352 ; 
Newton  v.  Chaplin,  10  C.  B.  350;  Eaton  v.  Campbell,  7  Pick. 
10;  Sa'yers  v.  Glossop,  2  Exch.  410. 

There  was  no  error  in  refusing  leave  to  file  pleas  of  the 
Statute  of  Limitations.  The  case  had  been  reached  for  trial, 
and  it  was  nineteen  months  after  the  regular  time  for  pleading 
had  expired  and  the  issues  had  been  made. 

The  right  to  plead  de  novo  has  always  rested  in  the  discre- 
tion of  the  trial  court,  and  it  certainly  can  not  be  reviewed, 
except  on  showing  of  the  grossest  abuse.  Rich  v.  Hathaway, 
18  111.  548;  Clemson  v.  State  Bank,  1  Scam.  45;  Conradi  v. 
Evans  et  al.  2  Scam.  185. 

The  defendant  failed  to  show  the  requisite  diligence  to  pro- 
cure a  continuance,  and  by  his  stipulation  estopped  himself 
from  asking  for  a  continuance  on  the  ground  alleged.  See 
Toledo,  Wabash  and  Western  Railroad  Co.  v.  McLaughlin,  63 
111.  339 ;  Quincy  Whig  v.  Tillson,  69  id.  351 ;  Dunlap  v.  Davis, 
5  Gilm.  84;  Wick  v.  Weber,  64  111.  168;  Shaffer  v.  Sutton,  49 
id.  506 ;  Pardridge  v.  Wing,  75  id.  236. 

Mr.  Geo.  W.  Smith,  also  for  the  defendant  in  error. 
Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  William  H. 
Greene,  against  Morton  C.  Fisher,  upon  four  promissory  notes, 
which  were  payable  to  one  Geo.  D.  Bayard,  and  by  him  in- 
dorsed to  the  plaintiff. 

To  the  declaration  the  defendant  pleaded  the  general  issue, 
and  a  special  plea  denying  the  execution  of  the  notes  sued  on. 
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These  pleas  were  sworn  to  and  filed  on  the  4th  day  of  June, 
1877.  On  the  3d  day  of  February,  1879,  the  defendant 
entered  a  motion  for  leave  to  file  additional  pleas,  setting  up 
the  Statute  of  Limitations.  The  court  overruled  the  motion, 
and  this  decision  is  assigned  for  error. 

The  motion  for  leave  to  file  additional  pleas  was  made  after 
the  cause  had  been  reached  for  trial,  and  after  the  issues  had 
been  made  up  for  about  nineteen  months.  The  motion  was 
not  supported  by  affidavit  showing  any  excuse  for  not  filing 
the  pleas  at  an  earlier  day. 

Under  such  circumstances  we  can  not  hold  that  the  court 
erred  in  denying  leave  to  file  additional  pleas.     Had  the  de- 
fendant shown  a  reasonable  excuse  for  the  delay,  doubtless  it 
would  have  been  the  duty  of  the  court  to  have  permitted  the 
pleas  to  have  been  filed,  but  for  aught  that  appears  the  de- 
fendant knew  as  well  when  he  filed  his  first  pleas  the  neces- 
sity of  filing  the  additional  pleas  as  he  did  when  the  motion 
was  made.     If  he  did,  he  had  no  right  to  remain  silent  until 
the  plaintiff  had   prepared  for  trial  on  the  issues  presented, 
and  then,  on  the  eve  of  a  trial,  present  a  new  and  unexpected 
issue  which  might  compel  a  continuance  of  the  cause.     The 
correct  rule  of  practice  in  a  case  of  this  character  was  indi- 
cated in  Millihin  v.  Jones,  77  111.  372,  in  which  it  was  held, 
where  a  defendant,  after  filing  the  general  issue,  and  the  con- 
tinuance of  the  cause,  discovers  that  he  has  a  substantial  de- 
fence not  admissible  under  the  general  issue,  he  should,  at  the 
earliest  convenient  day,  ask  for  special  leave  of  the  court  to 
file  an  additional  plea,  so  as  not  to  take  the  plaintiff  by  sur- 
prise' or  delay  the  business  of  the   court.     In   this   case  the 
defendant  had  ample   time   and   opportunity  to   present   an 
additional    plea,  if  he   desired,   long   before   the   cause   was 
reached    for  trial.     The  court  was   held   every   month,   and 
surely  a  year  and  six  months  afforded  sufficient  time  in  which 
leave  might  have  been  obtained   long  before  the  cause  was 
called  for  trial.     We  do  not,  therefore,  regard  the  decision  of 
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the  court  as  erroneous.     Thompson  v.  Sornberger,  78  111.  354; 
Knickerbocker  Insurance  Oo.  v.  McGinnis,  87  id.  70. 

The  court  overruled  defendant's  motion  for  a  continuance, 
and  this  decision  is  claimed  to  be  error.  The  motion  was  predi- 
cated upon  an  affidavit  of  the  attorney  of  the  defendant  to 
procure  a  continuance  on  the  ground  that  the  deposition  of 
the  defendant,  Fisher,  had  not  been  returned  into  court.  It 
is  quite  apparent,  from  an  inspection  of  the  affidavit,  that 
due  diligence  was  not  used  to  obtain  the  evidence,  and  for 
this  reason,  if  for  no  other,  the  court  could  not  do  otherwise 
than  overrule  the  motion.  It  appears  from  the  affidavit  that 
it  was  necessary  for  Fisher  to  examine  his  books  and  papers, 
which  were  in  the  city  of  London,  before  he  could  properly 
testify  in  the  case;  that  he  went  to  London  in  November  or 
December,  1878.  But  the  pleas  were  filed  in  June,  1877,  and 
the  affidavit  does  not  satisfactorily  show  why  Fisher  did  not 
go  to  London  sooner.  Almost  eighteen  months  intervened 
after  the  issues  were  made  up  before  the  defendant  started  for 
London.  It  is  true  the  affidavit  attempts  to  show  that  de- 
fendant was  detained  in  California  by  business  and  sickness, 
but  the  nature  or  character  of  the  business  is  not  shown,  so 
that  the  court  might  see  that  he  was  necessarily  detained. 
But  if  the  defendant  had  been  detained  in  this  country  by 
business,  for  aught  that  appears  he  could  have  sent  for  his 
books  and  papers,  and  then  had  his  deposition  taken  here  or 
appeared  on  the  stand  in  person.  The  rule  is  well  settled 
that  a  case  will  not  be  continued  to  obtain  the  deposition  of 
an  absent  witness,  unless  due  diligence  has  been  used  to  ob- 
tain the  evidence.  We  are  satisfied,  after  a  careful  perusal 
of  the  affidavit,  that  if  such  diligence  as  a  prudent  man  would 
exercise  had  been  used,  the  evidence  might  have  been  ob- 
tained, and  that  it  was  the  fault  of  defendant  that  the 
evidence  was  not  procured. 

It  is  also  contended  that  a  copy  of  a  power  of  attorney 
from  defendant,  Fisher,  to  Heyer  was  not  competent  evi- 
dence, as  the  original  was  shown   to  be   in  existence.     The 
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original  power  of  attorney  was  in  the  possession  of  one  O. 
D.  Baldwin,  of  New  York,  who  refused  to  attach  it  to  his 
deposition.  He,  however,  produced  it  before  the  commis- 
sioner, and  A.  DeWitt  Baldwin,  a  witness,  whose  deposition 
was  being  taken  in  the  case,  prepared  a  sworn  copy  of  the 
power  of  attorney,  which  was  annexed  to  his  deposition 
by  the  commissioner  and  marked  exhibit  B.  The  origi- 
nal power  of  attorney  being  out  of  the  jurisdiction  of  the 
courts  of  this  State,  Baldwin  could  not  be  compelled  to 
part  with  it,  and  under  the  rule  of  evidence,  when  the  best 
evidence  is  unattainable,  resort  may  be  had  to  secondary  evi- 
dence, we  are  satisfied  that  a  sworn  copy  was  competent 
evidence.  Bonny  v.  Russell,  109  Mass.  55 ;  Bunn  v.  Wood, 
19  Mo.  475;  Burton  v.  Driggs,  20  Wall.  125. 

This  disposes  of  all  the  questions  that  properly  arise  on  the 
record,  and  as  no  error  is  perceived,  the  judgment  of  the  Ap- 
pellate Court  will  be  affirmed. 

Judgment  affirmed. 


Henry  M.  Tenney  et  al. 
v. 

Ira  Foote. 

Filed  at  Ottawa  May  18, 1880. 

1.  Appeal  from  an  Appellate  court — as  to  the  finding  of  facts.  An  assign- 
ment of  error  as  to  the  judgment  of  the  Appellate  Court,  relating  purely  to  a 
question  of  fact  arising  upon  the  issues  in  the  trial  court,  is  not  allowable, 
except  in  a  criminal  case,  or  one  in  which  the  revenue,  a  franchise  or  free- 
hold, or  the  validity  of  a  statute,  is  involved.* 

2.  Where  the  Appellate  Court  finds  that  the  evidence  sustains  the  verdict 
of  the  jury,  such  finding,  as  to  the  facts,  is  conclusive  upon  this  court, 
and  only  questions  of  law  can,  be  considered.     The  rule  is  the  same  as  to  the 

*Or  in  cases  in  chancery.  Gravett  v.  Davis,  92  111.  190;  Fanning  v.  Russell, 
94  111.  386. 
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finding  of  the  circuit  court  trying  a  case  without  a  jury.  It  will  be  pre- 
sumed, when  the  judgment  is  affirmed,  that  the  Appellate  Court  did  its  duty, 
and  determined  whether  the  evidence  warranted  the  finding  of  the  court. 

3.  Where  the  issues  presented  by  pleas  present  no  question  of  law,  and  no 
such  question  arises  by  the  admission  or  exclusion  of  evidence  on  the  trial,  and 
the  Appellate  Court  affirms  the  judgment  below,  its  decision  is  final,  and  no 
error  can  be  predicated  upon  its  decision. 

4.  Same — certificate  of  finding  of  facts  by  Appellate  Court — when  allowable. 
The  statute  authorizing  the  Appellate  Court  to  find  the  facts  in  a  case,  applies 
only  where  the  judgment  of  that  court  is  the  result  wholly  or  in  part  of  the 
finding  of  the  facts,  concerning  the  matter  in  controversy,  different  from  the 
finding  of  the  court  from  which  such  cause  was  brought  by  appeal  or  writ  of  error, 
and  the  facts  found  there  must  be  recited  in  the  final  order,  judgment  or  decree 
of  the  court,  and  not  merely  embraced  in  a  certificate  of  two  of  the  judges 
thereof. 

5.  Same — sufficiency  of  finding.  But  in  a  case  where  the  judgment  of  the 
trial  court  is  affirmed  by  the  Appellate  Court,  and  the  finding,  even  if  proper 
in  such  case,  finds  as  to  a  fact  where  it  shows  that  the  judges  are  unable  to 
find  that  there  was  such  a  preponderance  of  the  evidence  the  other  way  as  to 
authorize  the  reversal  of  the  judgment  on  that  account,  it  will  be  suffi- 
cient to  sustain  the  judgment  of  the  circuit  court,  the  presumption  being  that 
the  evidence  sustained  the  judgment. 

6.  Partnership — firm  bound  by  frauds  or  illegal  act  of  partner.  Where  a 
partner,  in  the  course  of  partnership  business,  commits  a  fraud,  or  does  acts 
prohibited  by  law,  the  firm  is  liable,  although  the  other  partners  have  no 
knowledge  of  such  fraud  or  illegal  act. 

7.  So,  where  a  partnership  was  formed  between  A  and  B,  for  engaging  in 
the  commission  business,  A  to  furnish  the  capital,  and  B  generally  did  all 
the  trading  of  the  firm,  and  B  made  a  contract  with  another  in  the  course  of 
the  firm  business,  and  in  its  name,  for  trading  for  a  commission  on  the  board 
of  trade,  which  was  illegal,  as  relating  to  option  or  gaming  contracts,  all  the 
dealings  predicated  upon  such  contract  will  be  under  legal  condemnation, 
and  a  note  given  in  consideration  of  a  balance  due  under  such  contract  to  the 
firm,  will  be  void  as  against  the  firm,  or  an  assignee  with  notice,  although  B, 
the  other  partner,  had  no  knowledge  of  the  illegality  of  the  contract. 

8.  Contract — illegal  consideration  in  part.  Where  a  part  of  an  entire  con- 
sideration of  a  contract  or  promise  is  illegal,  the  whole  contract  is  void. 

Appeal  from  the  Appellate  Court  for  the  First  District. 

This  was  assumpsit  by  appellants,  against  appellee,  upon  a 
guaranty  of  a  promissory  note,  as  follows: 
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"$5000.  On  the  first  day  of  January,  A.  D.  1877,  the 
estate  of  Ira  Couch,  deceased,  promise  to  pay  to  the  order  of 
Ira  Foote,  at  their  office,  in  Chicago,  Illinois,  five  thousand 
dollars,  with  interest  at  eight  per  cent  per  annum,  for  value 
received. 

"Dated,  Chicago,  July  1st,  1876. 

"  William  H.  Wood, 
"  Caeoline  E.  Couch, 
"  James  Couch, 

"Trustees  of  the  Estate  of  Ira  Couch,  deceased." 
(Endorsed.)     "I  hereby  guarantee  payment  of  the  within 
note,  at  maturity,  for  value  received,  at  maturity. 

Ira  Foote, 

"By  J.  H.  Rice,  Attorney  in  fact." 
The  declaration  contained  a  special  count  upon  this  guar- 
anty.    Thereupon,  the  pleadings  were: 

First.     General  issue. 

Second.  That  the  promises  in  the  declaration  mentioned 
were  upon  the  consideration  of  money  won  by  Stephen  G. 
Hooker  and  George  D.  Lincoln,  under  the  firm  name  and 
style  of  S.  G.  Hooker  &  Co.,  from  the  defendant,  by  gaming, 
to-wit:  by  buying  and  selling  for  defendant  on  the  board  of 
trade  deals  and  options  in  grain,  wheat,  lard  and  pork — which 
options  and  deals  were  to  be  settled  upon  differences  alone — 
wherefore,  by  force  of  the  statute,  etc.,  the  said  promises  were 
void. 

Third.  That  the  consideration  of  the  promises  was  money 
won  by  Hooker  and  Lincoln  from  the  defendant,  by  gaming, 
to-wit:  dealing  in  options  for  grain,  and  other  commodities, 
on  the  board  of  trade,  upon  differences  alone,  wherein  neither 
party  had  or  was  to  deliver  or  receive  any  such  article,  bought 
or  sold,  of  which  the  plaintiff  had  notice,  wherefore,  by  force 
of  the  statute,  the  promises  were  void. 

Affidavit  of  merits  by  defendant. 

Replication  to  second  and  third  pleas,  that  the  considera- 
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tion  of  the  promises  was  not   money  won  by  gaming,  in  the 
manner  and  form  as  alleged  in  the  pleas. 

Replication  to  second  plea,  that  the  promises  were  not  made 
on  consideration  of  money  won  by  Hooker  and  Lincoln,  by 
gaming,  by  buying  and  selling,  for  defendant,  on  the  board 
of  trade,  deals  and  options  in  grain,  which  were  to  be  settled 
on  differences  alone. 

Replication  to  third  plea,  that  the  promises  were  not  on  or 
for  commissions  won  by  gaming,  by  dealing  in  options  for 
grain,  etc.,  for  defendant,  on  the  board  of  trade,  whereby 
neither  party  was  to  deliver  said  grain,  as  in  said  plea  alleged. 

Issues  were  properly  joined  upon  the  several  replications. 
A  jury  was  waived,  by  agreement  of  the  parties,  and  the  cause 
was  tried  by  the  court.  The  court  found  the  issues  for  ap- 
pellee. Motion  was  made  by  appellants  to  set  aside  the  find- 
ing, and  for  a  new  trial.  This  motion  was  overruled,  and 
the  court  gave  judgment  in  favor  of  appellee.  To  this 
proper  exception  was  taken,  and  appellants  took  the  case,  by 
appeal,  to  the  Appellate  Court  for  the  First  District,  where 
the  judgment  of  the  circuit  court  was,  on  hearing,  affirmed. 
The  present  appeal  is  from  that  judgment: 

The  Appellate  Court  found  the  following  facts,  specially: 

"  We  hereby  certify  that  upon  the  hearing  of  this  cause  the 
said  Appellate  Court  found  the  following  facts : 

"  That  from  the  fall  of  1874  to  the  summer  of  1876,  Stephen 
G.  Hooker  and  George  D.  Lincoln,  composing  the  firm  of 
S.  G.  Hooker  &  Co.,  were  commission  merchants  of  Chicago, 
and  members  of  the  board  of  trade  of  said  city,  and  as  such 
engaged  in  a  general  commission  business;  that  Lincoln  put 
in  all  the  capital  of  the  firm,  and  Hooker  generally  directed 
the  trading  on  the  board  of  trade. 

"That  Foote  was  a  mechanic,  and  apparently  rather  ignor- 
ant and  inexperienced  in  matters  outside  of  his  own  proper 
business. 

"Some  time  prior  to  the  dealings  out  of  which  this  suit  has 
grown,  Foote  employed  one  Adams,  a  commission  merchant, 
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to  buy  a  quantity  of  oats  for  him.  The  oats  were  received 
and  carried  for  some  time,  and  as  a  result  of  the  deal  Foote 
experienced  a  considerable  loss.  For  the  purpose  of  obtain- 
ing assistance  in  the  adjustment  of  his  accounts  with  Adams 
growing  out  of  said  transaction,  Foote  had  recourse  to  said 
Hooker,  who  was  at  this  time  a  personal  friend  of  his. 
Hooker  thereupon  began  to  solicit  Foote,  if  he  wanted  to  deal 
any  more  to  employ  him,  saying  that  he  could  make  some 
money  for  him.  Foote  replied  that  he  wanted  no  such  deal 
as  the  one  he  had  had  with  Adams-;  that  he  didn't  want  any 
grain,  and  wouldn't  handle  any  grain,  and  that  he  had  no 
money  to  put  up,  but  that  if  Hooker  would  deal  for  him  in 
options  and  settle  upon  differences  he  thought  he  would  employ 
him.  Hooker  assured  him  that  he  could,  and  an  agreement 
was  thereupon  concluded,  that  Hooker  should  go  on  the  board 
of  trade,  but  with  a  distinct  understanding  that  it  should  be 
only  in  options,  and  that  no  produce  should  be  delivered  or 
received  on  his  account,  but  the  transactions  should  be  settled 
upon  differences. 

"  That  upon  the  question  as  to  whether  the  terms  of  this 
contract  were  communicated  to  Lincoln  the  testimony  is  con- 
flicting, and  we  find  no  such  preponderance  of  the  evidence 
in  favor  of  the  proposition  that  they  were  not  communicated 
to  said  Lincoln  as  will  warrant  us  in  reversing  the  finding  of 
the  court  below  to  the  contrary. 

"That  from  the  fall  of  1874  (the  time  when  said  agreement 
between  said  Foote  and  said  Hooker  was  made),  down  to 
June,  1876,  the  firm  of  S.  G.  Hooker  &  Co.  dealt  for  Foote 
upon  the  board  of  trade;  that  said  dealings  were  in  form  pur- 
chases and  sales  of  grain  for  future  delivery;  that  said  con- 
tracts for  purchases  and  sales  of  grain  were,  as  is  the  usual 
method  of  dealing  upon  the  board  of  trade,  made  in  the  name 
of  said  S.  G.  Hooker  &  Co.,  with  other  members  of  said 
board;  that  said  contracts  were  in  form  purchases  and  sales 
of  property  for  future  delivery;  that  said  deals  were  from 
time   to   time  communicated  by  said  S.  G.  Hooker  &  Co.  to 
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said  Foote  as  the  same  were  made.  That  all  of  said  contracts, 
with  one  exception,  were  settled  by  the  parties  thereto  before 
the  time  of  delivery  therein  provided  for,  by  receipt  and  pay- 
ment of  differences  in  price;  that  on  one  of  said  contracts  a 
quantity  of  corn  was  received  by  said  S.  G.  Hooker  &  Co. 

"  That  in  the  earlier  dealings  of  said  Hooker  &  Co.  for 
said  Foote,  profits  were  realized,  which  were  paid  over  to 
Foote  by  said  Hooker  &  Co.  to  the  amount  of  several  thou- 
sand dollars;  that  afterwards  said  dealings  resulted  in  losses, 
and  some  time  in  1874  or  1875  Foote  gave  to  Hooker  &  Co. 
his  note  for  $15,000. 

"  In  June,  1876,  the  indebtedness  from  Foote  to  said 
S.  G.  Hooker  &  Co.,  arising  out  of  said  losses,  including  said 
$15,000  note,  amounted  to  about  $22,000,  all  of  which  had 
accrued  for  the  payment  of  losses  by  said  Hooker  &  Co.  for 
Foote  in  the  course  of  said  dealings,  and  for  commissions  on 
said  purchases  and  sales,  and  for  storage. 

"In  April,  1876,  when  the  balance  against  said  Foote  was 
about  $19,000,  said  Hooker  &  Co.  presented  to  him  an  item- 
ized statement  of  the  account,  to  which  said  Foote  made  no 
objection,  except  to  one-half  of  the  commissions  charged, 
which  half  commissions  were  thereupon  deducted  from  said 
account  by  said  S.  G.  Hooker  &  Co. 

"  In  June,  1876,  Foote,  acting  through  one  Rice,  his  agent, 
settled  with  said  S.  G.  Hooker  &  Co.  for  the  amount  of  said 
account,  after  said  deduction  of  commissions,  by  paying  about 
$2000  in  cash,  and  by  endorsing  and  guaranteeing  to  Hooker 
&  Co.  four  notes  of  the  estate  of  Ira  Couch,  each  for  $5000. 

"One    of  the    notes    thus   endorsed   and    guaranteed    was 

transferred  before  maturity  by  said  S.  G.  Hooker  &  Co.  to 

the   plaintiffs,   and   it  is   this   note   upon   which   this   suit   is 

brought. 

"J.  M.  Bailey, 

"  Isaac  G.  Wilson, 

"Judges" 
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Messrs.  McCoy  &  Pratt,  for  the  appellants. 

Mr.  Charles  H.  Keed,  and  Mr.  Emery  A.  Storrs,  for 
the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court: 

The  only  errors  assigned  on  this  record  are : 

"First.  Because  the  said  court  erred  in  affirming  the  judg- 
ment of  the  circuit  court  of  Cook  county  in  finding  the  issues 
for  the  defendant  below. 

"Second.  Because  the  court  erred  in  not  finding  whether 
there  was  or  was  not  a  preponderance  of  evidence  showing 
that  Lincoln  had  notice  before  and  at  the  time  the  dealings 
for  Foote  were  carried  on  upon  the  board  of  trade,  of  the 
original  contract  made  between  said  Hooker  and  Foote. 

"Third.  Because  the  court  erred  in  assuming,  when  pass- 
ing upon  the  evidence  concerning  notice  to  Lincoln  of  the 
original  contract  made  by  Hooker  and  Foote,  that  the  burden 
of  proof  rested  upon  the  appellants  to  show  that  there  was 
no  such  notice,  and  that  the  burden  of  proof  was  not  upon 
Foote  to  prove  said  notice." 

1st.  Since  this  is  neither  a  criminal  case  nor  one  in  which 
the  revenue,  a  franchise  or  freehold,  or  the  validity  of  a 
statute  is  involved,  the  first  assignment  of  error  is  not  allow- 
able. It  relates,  as  will  be  observed,  purely  to  the  question 
of  fact  arising  upon  the  issues.  No  question  of  law  is  thereby 
presented.  The  language  of  sec.  90  of  the  act  to  amend 
an  act  entitled  "An  act  in  regard  to  practice  in  courts  of 
record,"  etc.,  approved  June  2,  1877,  leaves  no  room  for 
controversy  in  this  regard.  It  is:  "The  Supreme  Court 
shall  re-examine  cases  brought  to  it  by  appeal  or  writ  of 
error  as  to  questions  of  law  only,  and  no  assignment  of 
error  shall  be  allowed  which  shall  call  in  question  the 
determination  of  the  inferior  or  appellate  courts  upon  con- 
troverted   questions    of  fact   in    any  case,    excepting    those 
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enumerated  in  the  preceding  section," — that  is  to  say,  ex- 
cepting in  cases  involving  the  revenue,  (as  the  statute  is  now 
amended),  and  cases  involving  a  franchise,  a  freehold  or  the 
validity  of  a  statute.  Laws  of  1877,  p.  153.  Also  Laws  of 
1879,  p.  222,  sec.  88. 

So  we  have  held,  when  the  Appellate  Court  finds  that  the 
evidence  sustains  the  verdict  of  the  jury,  such  finding  as 
to  the  facts  is  conclusive  upon  this  court,  and  only  questions 
of  law  can  be  considered.  The  City  of  Aurora  v.  Pennington, 
92  111.  564.  And  where  the  issues  of  fact  were  referred  to 
the  court  without  the  intervention  of  a  jury,  as  in  the  present 
case,  and  the  Appellate  Court  affirmed  the  judgment  of  the 
circuit  court,  we  held  it  was  the  right  and  duty  of  the  Appel- 
late Court  to  determine  whether  the  evidence  warranted  the 
conclusion  reached  by  the,  circuit  court  upon  the  question  of 
fact  upon  which  the  case  turned,  and  that  we  must  conclu- 
sively presume  that  the  Appellate  Court  did  its  duty  in  that 
regard,  and  that  the  conclusion  reached  by  it  is  the  correct 
one.  Carr  v.  Miner,  92  111.  604.  See,  also,  to  same  effect, 
Hayward  v.  Merrill,  94  111.  349,  and  Hewitt  v.  The  Board  of 
Education,  etc.,  id.  528. 

2d.  There  seem  to  be  two  satisfactory  answers  to  the 
second  error  assigned.  First,  the  issues  made  by  the  plead- 
ings present  no  question  of  law  in  this  regard,  and  no  question 
of  law  arose  by  reason  of  the  admission  or  exclusion  of  evi- 
dence during  the  trial  upon  which  this  question  can  be  predica- 
ted. The  second  plea  presented  the  defence  that  "  the  promises 
in  the  declaration  mentioned  were  upon  the  consideration  of 
money  won  by  Stephen  G.  Hooker  and  George  D.  Lincoln, 
under  the  firm  name  and  style  of  S.  G.  Hooker  &  Co.,  from 
the  defendant,  by  gaming,  to-wit:  by  buying  and  selling  for 
defendant  on  the  board  of  trade  deals  and  options  in  grain, 
wheat,  lard  and  pork,  which  options  and  deals  were  to  be 
settled  upon  differences  alone."  And  the  third  plea  presented 
the  same  defence  substantially,  but  worded  thus:  "  That  the 
consideration  of  the  promises  was  money  won  by  Hooker  and 
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Lincoln  from  the  defendant  by  gaming,  to-wit:  dealing  in 
options  for  grain  and  other  commodities,  on  the  board  of 
trade,  upon  differences  alone,  wherein  neither  party  had  nor 
was  to  deliver  or  receive  any  such  article  bought  or  sold,  of 
which  plaintiff  had  notice." 

Both  pleas  assume  that  the  money  was  won,  etc.,  by  Lincoln 
and  Hooker,  and  no  question  is  made  but  that  the  act  charged 
is  the  act  of  both.  Whether,  in  fact,  this  was  so,  depended 
upon  the  proof.  The  finding  of  the  circuit  court  was,  that 
the  defence  was  sustained  by  the  proof,  and  the  Appellate 
Court  affirms  this  finding  of  fact. 

The  certificate  purporting  to  be  the  findings  of  the  Appel- 
late Court,  signed  by  two  judges  of  that  court,  can  not  be 
regarded.  No  statute  requires  or  authorizes  such  a  certificate 
in  cases  like  the  present,  and  we  can  therefore  base  no  judi- 
cial action  upon  it. 

By  section  87  of  the  amendment  of  the  Practice  act,  adopted 
June  2,  1877,  before  quoted  from,  (Laws  of  1877,  p.  153,)  it 
is  provided:  "If  any  final  determination  of  any  cause,  as 
specified  in  the  preceding  sections,  shall  be  made  by  the  Ap- 
pellate Court,  as  the  result  wholly  or  in  part  of  the  finding 
of  the  facts  concerning  the  matter  in  controversy,  different 
from  the  finding  of  the  court  from  which  such  cause  was 
brought  by  appeal  or  writ  of  error,  it  shall  be  the  duty  of 
such  Appellate  Court  to  recite  in  its  final  order,  judgment  or 
decree  the  facts  as  found;  and  the  judgment  of  the  Appellate 
Court  shall  be  final  and  conclusive  as  to  all  matters  of  fact  in 
controversy  in  such  cause."  This,  it  will  be  observed,  applies 
only  to  cases  where  the  judgment  of  the  Appellate  Court  is 
the  result,  wholly  or  in  part,  of  the  finding  of  the  facts  con- 
cerning the  matter  in  controversy,  different  from  the  finding  of 
the  court  from  which  such  cause  was  brought  by  appeal  or  writ 
of  error, — and  the  facts  found  then,  must  be  recited  in  the 
final  order,  judgment  or  decree  of  the  court,  and  not  merely 
embodied  in  a  certificate  of  two  judges  thereof. 
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2d.  Bat  assuming  that  we  are  bound  to  act  upon  the  facts 
certified  as  the  only  facts  to  uphold  the  judgment, — in  the 
first  place,  it  may  be  said  the  finding  of  the  court  on  the  ques- 
tion of  notice  to  Lincoln  is  sufficient.  What  evidence  was 
before  the  circuit  court  on  that  point,  we  can  not  know,  except 
from  this  certificate.  It  assumes  there  was  sufficient  to  author- 
ize that  court  to  find  as  it  did — that  is  to  say,  it  shows  the 
judges  are  unable  to  find  there  was  such  a  preponderance 
that  Lincoln  did  not  have  sufficient  notice  as  would  warrant 
the  court  in  reversing  the  judgment  on  that  account.  The 
judgment  is  presumed  to  be  sustained  by  the  evidence  until 
the  contrary  is  made  to  appear,  and  the  contrary  is  not  here 
made  to  appear. 

In  the  second  place,  accept  the  finding,  as  we  must  for  this 
question,  to  be  true  that  Hooker  generally  directed  the  trading 
on  the  board  of  trade,  and  that  all  the  trading  for  appellee 
was  done  by  the  firm  of  S.  G.  Hooker  &  Co.,  and  the  infer- 
ence is  conclusive  that  the  contract  made  by  Hooker  with 
appellee  was  in  the  course  of  the  partnership  business — that 
is,  it  was  in  the  general  line  of  the  firm  business  of  trading 
for  a  commission  on  the  board  of  trade.  No  legitimate  partner- 
ship contemplates,  as  a  part  of  its  business,  the  commission  of 
frauds  or  of  acts  prohibited  by  law;  yet,  when  a  partner,  in 
the  course  of  the  partnership  business,  commits  a  fraud  or 
does  acts  prohibited  by  law,  the  firm  is  liable,  although  the 
other  partners  have  no  knowledge  of  such  frauds  or  illegal 
acts.  Wolf  et  al.  v.  Mills,  56  111.  360;  Loomis  et  al.  v.  Bar- 
ker, 69  id.  360;  SchwabacJcer  et  al.  v.  Riddle,  84  id.  517; 
Durant  v.  Rogers,  87  id.  508;  Castle  et  al.  v.  Bullard,  23 
Howard  (U.  S.)  172. 

So,  here,  in  our  opinion,  the  inquiry  whether  Lincoln  had 
notice  of  the  agreement  between  Hooker  and  Foote  is  totally 
immaterial.  It  was  a  partnership  undertaking,  and  is  the 
foundation  of  all  the  subsequent  dealings  between  Foote  on 
the  one  side  and  S.  G.  Hooker  &  Co.  on  the  other.    If  it  was 
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forbidden  by  the  letter  or  the  policy  of  the  law,  necessarily 
all  dealings  predicated  upon  it  are  within  legal  condemnation. 

3d.  What  has  been  said  in  regard  to  the  second  error, 
necessarily  disposes  of  the  third  error  assigned. 

Assuming  that  we  are  right  in  our  preceding  positions,  it 
is  not  a  pertinent  inquiry  where  the  burden  of  proof  rested 
in  regard  to  notice  to  Lincoln  of  the  terms  of  the  contract 
made  by  Hooker  with  Foote. 

We  may  add,  in  conclusion,  we  see  no  objection  to  the  law 
as  announced  in  the  opinion  adopted  by  the  Appellate  Court, 
and  written  by  the  circuit  judge,  who  was  formerly  a  distin- 
guished member  of  this  court.  Tenney  v.  Foote,  4  Bradwell, 
594.  Like  doctrine,  on  the  principal  question,  will  be  found 
in  Pickering  et  al.  v.  Cease,  79  111.  328. 

We  held  in  Henderson  v.  Palmer,  71  111.  582,  where  part 
of  an  entire  consideration  for  a  promise  is  illegal,  the  whole 
contract  is  void. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


The  People  ex  rel.  Samuel  H.  McCrea,  Collector,  etc. 

v. 
George  L.  Thatcher. 

Filed  at  Ottawa  May  18,  1880. 

1.  Statute — construction  as  to  being  retrospective.  It  is  a  doctrine  applicable 
to  all  laws,  that  it  will  not  be  supposed  the  legislature  intended  a  law  should 
have  a  retrospective  operation,  except  when  that  intention  has  been  manifested 
by  the  most  clear  and  unequivocal  expression. 

2.  Taxes — act  of  1879  adding  one  per  cent  per  month  interest.  Section  177 
of  the  Revenue  law,  as  amended  by  the  act  of  1879,  which  took  effect  July  1, 
1879,  providing  that  all  unpaid  taxes  on  real  estate  from  and  after  the  first 
day  of  May  shall  bear  interest  at  the  rate  of  one  per  cent  a  month  until  paid 
or  forfeited,  has  no  application  to  taxes  assessed  and  levied  before  the  amend- 
atory act  took  effect. 
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Briefs  for  the  Appellant  and  the  Appellee. 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  Mason  B.  Loomis,  Judge,  presiding. 

Mr.  Consider  H.  Willett,  for  the  appellant: 

Section  177,  as  amended,  was  in  force  July  1,  1879,  and 
should  govern  all  delinquent  taxes  the  same  on  that  day  as  at 
any  subsequent  time.  There  is  no  exception,  in  the  law 
itself,  that  it  shall  not  operate  on  that  day,  and  no  reason  is 
perceived  why  it  was  not  in  force  at  the  date  required  by  the 
constitution. 

A  statute  giving  municipalities  the  right  to  sell  land  for 
taxes,  has  been  held  to  apply  to  past  delinquencies,  on  the 
ground  that  it  was  remedial.  Haskell  v.  Burlington,  30  la.  232. 

There  can  be  no  pretence  that  this  legislation  is  retroactive. 
"We  only  ask  that  after  July  1,  1879,  it  shall  have  full  power. 

Unless  a  different  time  is  specified  in  the  constitution  or 
the  law,  it  takes  effect  from  its  approval.  Mathews  v.  Zanes, 
7  Wheat.  174;  Taylor  v.  State,  31  Ala.  383;  33  Pa.  St.  202; 
Mallory  v.  Hiles,  4  Met.  (Ky.)  53;  Kennedy  v.  Palmer,  6 
Gray,  316;  Charles  v.  Lamberson,  1  Clark  (la.)  435;  Super- 
visors v.  Ready,  34  111.  293;  Wheeler  v.  Cuffuck,  16  id.  361 ; 
Sedg.  on  Const.  Law,  66-68 ;  Potter's  Dwarris  on  Stat,  and 
Const.  100,  p.  3. 

Mr.  George  L.  Thatcher,  for  the  appellee,  insisted  on 
the  following  points,  among  others  : 

1.  Section  177  of  the  Eevenue  law,  as  amended  (Laws  of 
1879),  is  not  applicable  to  taxes  levied  for  the  year  A.  D.  1878, 
and  prior  years.  Bash  v.  Vankleek,  7  Johns.  877;  Sawyer  v. 
Wisner,  8  Wend.  661;  State  v.  Atwood,  11  Wis.  422;  Price 
v.  Molt,  52  Penn.  315;  Albert  v.  State,  10  Ohio;  State  v. 
Barber,  3  Ind.  258;  Oakland  v.  Whipple,  44  Cal.  303;  Com- 
monwealth v.  Penn.  Ins.  Co.  13  Penn.  165  ;  Gerry  v.  Stoneham, 
1  Allen,  319;  Cooley  on  Taxation,  p.  221;  Garrett  v.  Wig- 
gins, I  Scam.  335;  Bruce  v.  Schuyler,  4  Gilm.  221;  Thomp- 
son v.  Alexander,  11  111.  54;  In  re  Esther  Tuller,  deceased, 
79  id.  107. 
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2.  The  amended  statute  does  not  authorize  and  require 
the  court  to  give  judgment  for  this  penalty  specifically.  See 
Merritt  v.  Thompson,  13  111.  725 ;  Bryan  v.  Smith,  2  Scam.  49  ; 
The  People  v.  Smith,  94  111.  226. 

3.  The  amended  statute  is  invalid,  because  its  enforcement 
would  lead  to  the  violation  of  the  rule  of  uniformity  in  taxa- 
tion. Sec.  1  art.  9  Const.  1870;  Seammon  v.  City  of  Chicago, 
44  111.  271;  City  of  Chicago  v.  Lamed,  34  id.  203;  The 
People  v.  Bradley,  39  id.  140. 

It  will  be  perceived,  from  the  record  of  this  case  in  the 
court  below,  that  the  proceedings  for  the  collection  of  these 
taxes  were  in  progress,  and  the  county  court  obtained  juris- 
diction thereof,  long  prior  to  the  taking  effect  of  the  amended 
statute.  This  court  has  repeatedly  held  that  the  filing  of  the 
delinquent  list  gives  the  court  below  jurisdiction.  Morrill  v. 
Sicartz,  39  111.  108 ;  Fox  v.  Turtle,  55  id.  377. 

In  order  to  make  the  statute  applicable  it  will  be  necessary 
to  give  it  a  retrospective  operation,  when  there  is  nothing  in 
the  context  to  imply  a  manifest  intention  that  it  should  have 
such  operation.  It  is  also  established,  in  this  State,  that  every 
statute  should  be  given  a  prospective  operation  only,  unless  its 
terms  imply  a  legislative  intent  that  it  should  have  a  retrospec- 
tive operation.  Garrett  v.  Wiggins,  1  Scam.  335;  Bruce  v. 
Schuyler,  4  Gilm.  221;  Thompson  v.  Alexander,  11  111.  54; 
In  re  Esther  Tuller,  deceased,  79  id.  107. 

The  court  properly  refused  to  give  judgment  for  one  per 
cent  damages;  for  if  the  statute  was  applicable  in  that  case, 
as  to  the  form  of  the  judgment,  it  was  a  matter  of  discretion 
with  the  court  whether  it  would  give  judgment  for  taxes, 
interest  and  costs,  without  specifying  items  and  amounts, 
or  not,  for  the  amount  of  costs  would  depend  upon  the  time 
the  delinquent  should  pay  his  taxes,  or  the  collector  sell  his 
lands.  The  determining  the  exact  amount  of  costs  and  in- 
terest being  simply  a  clerical  duty,  that  could  only  be  accu- 
rately performed  by  the  county  clerk  and  collector  at  the 
time  taxes   should   be  paid   or  sale  of  land  made.     Bryan  v. 
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Smith,  2  Scam.  49;  Merritt  v.  Thompson,  13  111.  725;  Jackson 
v.  Cummings,  15  id.  449;   The  People  v.  Smith,  94  id.  226. 

4.  The  provision  contained  in  section  177,  as  amended, 
providing  for  a  penalty  to  be  imposed  for  delay  in  payment 
of  taxes  after  May  1,  is  void,  being  in  conflict  with  section  1 
article  9  constitution  1870. 

This  section  of  our  present  constitution  is   almost  identical 

with  section  2  article  9  constitution  1848. 

* 

In  construing  that  section  of  the  constitution  this  court 
has  held  in  many  cases,  notably  among  which  are,  City  of 
Chicago  v.  Lamed,  34  111.  203,  The  People  v.  Bradley,  39  id. 
140,  City  of  Ottawa  v.  Spencer,  40  id.  211,  Scammon  v.  City 
of  Chicago,  44  id.  271,  that  any  law  attempting  to  levy  a  tax 
on  any  other  basis  than  valuation  is  void  and  of  no  effect. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  an  application  for  judgment  against  delinquent 
lands  for  the  taxes  of  1878.  It  was  brought  to  the  June 
term,  1879,  but  judgment  was  not  in  fact  rendered  until  the 
7th  day  of  July,  1879. 

Section  177  of  the  Revenue  law,  as  amended  by  the  act  of 
1879,  was  then  in  force,  and  had  been  since  the  first  day  of 
that  month.  That  section,  as  amended,  provides :  "All  real 
estate  upon  which  taxes  remain  due  and  unpaid  on  the  10th 
day  of  March  annually,  or  at  the  time  the  town  or  district 
collector  makes  return  of  his  books  to  the  county  collector, 
shall  be  deemed  delinquent,  and  all  such  due  and  unpaid  taxes 
shall  bear  interest,  after  the  first  day  of  May,  at  the  rate  of 
one  per  cent  a  month  until  paid  or  forfeited." 

The  relator  moved  the  court  to  add  one  per  cent  to  each 
judgment  respectively,  in  accordance  with  the  statute  cited, 
but  the  court  overruled  the  motion,  and  that  decision  is 
assigned  for  error. 

Clearly  the  decision  is  correct.  The  law  had  only  taken 
effect  July  1,  1879,  just  seven  days  before  judgment  was  ren- 
dered.    It  had  no  application  to  taxes  for  the  year  1878,  for 
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which  judgment  was  sought.  There  is  nothing  that  indicates 
the  legislature  intended  the  act  of  1879,  amendatory  of  sec- 
tion 177  of  the  Kevenue  law,  should  have  any  retroactive 
operation,  and  there  is  no  authority  for  giving  it  any  such 
effect  by  construction.  It  is  a  doctrine  applicable  to  all 
laws,  that  it  will  not  be  supposed  the  legislature  intended  a 
law  should  have  a  retrospective  operation,  unless  where  that 
intention  has  been  manifested  by  the  most  clear  and  unequiv- 
ocal expression.     In  re  Tuller,  79  111.  99. 

Construing  the  act  of  1879  as  having  no  application  to 
taxes  levied  and  assessed  before  its  passage,  as  we  must  do, 
the  decision  of  the  county  court  is  correct,  and  must  be 
affirmed. 

Judgment  affirmed. 


Horace  Peck 

v. 

Elizabeth  Arehart. 

Filed  at  Ottawa  May  18,  1880. 

1.  Mistake  —  sufficiency  of  proof.  Where  a  purchaser  of  land  seeks  to 
reform  his  deed,  as  against  a  subsequent  purchaser  for  a  valuable  considera- 
tion, on  the  ground  of  mistake  as  to  the  interest  intended  to  be  conveyed,  and 
notice  to  the  subsequent  purchaser,  he  must  establish  the  facts  relied  on  for 
relief  with  clearness  and  certainty. 

2.  Purchaser  with  notice — when  protected.  A  purchaser  of  land  from  a 
prior  bona  fide  holder  who  acquired  the  legal  title,  as  shown  by  the  records, 
for  a  valuable  consideration,  without  notice  of  any  outstanding  equity,  will 
be  protected  against  such  equity,  even  though  he  himself  had  notice  thereof. 

Appeal  from  the  Circuit  Court  of  Iroquois  county ;  the 
Hon.  Franklin  Blades,  Judge,  presiding. 

Mr.  Eobert  Doyle,  for  the  appellant. 

Messrs.  Holland  &  Ayres,  for  the  appellee. 

8—95  III. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court: 

This  suit  was  commenced  by  petition  for  partition,  but  by 
a  subsequent  amendment  the  petition  charged  that  a  mistake 
had  been  made  in  certain  conveyances,  and  prayed  a  rectifica- 
tion of  the  mistake. 

The  court  below  found  the  proof  of  mistake  insufficient, 
and  decreed  simply  a  partition  of  the  property  that  was 
unaffected  by  the  alleged  mistake,  and  the  complainant  brings 
the  record  here  by  appeal. 

The  complainant,  on  the  3d  of  April,  1868,  conveyed  to 
one  John  G.  Hicks  certain  real  estate,  by  the  following 
description  :  "  All  the  right,  title,  interest,  claim  and  demand 
which  the  said  party  of  the  first  part  have  in  and  to  the  follow- 
ing described  lots,  pieces  or  parcels  of  land,  to-wit:  undivided 
half  interest  in  the  west  half  of  lot  3,  and  all  of  lots  1,  2,  6, 
7,  8,  9,  10,  11  and  12,  in  Fairman's  addition  to  the  town  of 
Watseka,  Iroquois  county,  Illinois,  as  the  same  appears  of 
record  in  the  recorder's  office  of  said  county."  On  the  28th 
of  May,  1872,  John  G.  Hicks  conveyed  to  Thomas  James  by 
the  following  description:  "The  undivided  half  of  lots  one 
(1),  two  (2),  and  the  west  half  of  lot  three  (3),  and  lots  six 
(6),  seven  (7),  eight  (8),  nine  (9),  ten  (10),  eleven  (11)  and 
twelve  (12),  in  Fairman's  addition  to  the  city  of  Watseka,  as 
shown  by  the  plat  now  on  file  in  the  recorder's  office  in 
Iroquois  county,  Illinois."  On  the  30th  of  May,  1872, 
Thomas  James  conveyed  to  Seeley  Hetfield,  by  way  of  mort- 
gage with  power  of  sale,  by  the  following  description  :  *  *  * 
"  the  undivided  half  of  lots  one  (1),  two  (2),  and  the  west 
half  of  lot  three  (3),  and  also  lots  six  (6),  seven  (7),  eight 
(8),  nine  (9),  ten  (10),  eleven  (11)  and  twelve  (12),  in  Fair- 
man's  addition  to  the  city  of  Watseka,"  etc.,  etc. 

Seeley  Hetfield  sold  and  assigned  the  note  secured  by  the 
mortgage  to  Adam  Hetfield.  This  note  not  being  paid  at  its 
maturity,  Adam   Hetfield  advertised   and   sold   the   property 
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described  in  the  mortgage,  pursuant  to  the  terms  of  the  power. 
At  that  sale  Egbert  W.  Hurlbut  became  a  purchaser  of  a 
portion  of  the  property,  and  David  McGill  became  a  pur- 
chaser of  the  residue.  Subsequently,  and  by  separate  pur- 
chases, Emma  S.  Hetfield,  wife  of  Adam  Hetfield,  purchased 
the  property  and  received  deeds  therefor.  Afterwards  Emma 
S.  Hetfield  conveyed  all  of  the  property  to  Ferdinand  Hall, 
and  he,  on  the  6th  of  April,  1875,  conveyed  the  same  to 
Elizabeth  Arehart,  who  claimed  to  be  the  owner  at  the  time 
of  the  trial.  The  several  conveyances  were  duly  recorded  in 
the  proper  office,  in  apt  time  after  their  execution,  and  no 
question  arises  in  that  respect. 

The  complainant  alleges  that  the  intention  was,  in  his  deed 
to  Hicks,  to  convey  only  an  undivided  half  of  all  the  property 
therein  described  ;  and  he  charges  all  subsequent  purchasers, 
down  to  and  including  Elizabeth  Arehart,  with  notice  that 
such  was  the  intention,  and  that  he  has  always,  since  the  exe- 
cution of  that  conveyance,  claimed  to  be  the  owner  of  the 
undivided  half  of  the  property. 

A  careful  examination  of  the  evidence,  as  preserved  in  the 
record,  fails  to  satisfy  us  that  this  claim  of  the  complainant  is 
made  out  with  that  clearness  and  certainty  which  is  requisite, 
in  a  court  of  equity,  to  entitle  the  complainant  to  the  relief 
here  sought.  In  the  first  place  there  is  nothing  on  the  face 
of  the  several  deeds  and  the  mortgage  to  indicate  that  they 
were  not  severally  executed  in  good  faith,  or  that  the  com- 
plainant or  any  one  else  retains  a  secret  interest  in  the  prop- 
erty. And  as  to  all  the  lots  except  three,  (about  which  there 
is  no  controversy,)  the  deed  of  complainant  to  Hicks,  in  view 
of  the  rule  of  construction  requiring  deeds  to  be  most 
strongly  construed, — that  is,  all  doubts  to  be  resolved  against 
the  grantor — clearly  conveys  an  entire  interest.  The  deed 
of  Hicks  to  James,  however,  and  the  mortgage,  only  cover 
the  undivided  half  of  lots  1  and  2,  and  the  west  half  of  lot  3, 
but  they  are  equally  as  explicit  and  unambiguous  in  describing 
and  including  the  whole  of  the  remaining  lots.     In  the  next 
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place,  we  think  the  preponderance  of  the  evidence  is,  that  the 
several  conveyances  and  the  mortgage  were  all  executed  upon 
a  sufficient  valuable  consideration,  and  that  the  note  secured 
by  the  mortgage  was  assigned  and  transferred  by  Seeley  Het- 
field  to  Adam  Hetfield  upon  a  sufficient  valuable  consideration. 
There  is  no  evidence  showing  or  tending  to  show  that 
Adam  Hetfield  knew,  when  the  note  was  assigned  and  trans- 
ferred to  him,  that  the  complainant  had,  or  claimed  to  have, 
an  interest  in  these  lots  different  from  that  disclosed  by  the 
record.  There  is  no  evidence  that  Hurlbut  and  McGill,  or 
either  of  them,  had  notice  when  they  purchased  the  lots  at 
the  mortgage  sale,  that  complainant  had  or  claimed  to  have, 
an  interest  in  these  lots  other  or  different  than  that  disclosed 
by  the  records.  On  the  contrary,  they  each  swear  they  had 
no  such  notice. 

Counsel  claims  that  Hurlbut  admitted  that  he  knew  that 
he  was  getting  but  a  half  interest  in  the  lots.  This  is  hardly 
a  fair  statement  of  his  evidence  in  this  regard.     He  says  : 

"  I  could  not  tell  how  many  lots  there  were.  In  some  I  was 
buying  an  undivided  half,  and  some  I  was  buying  all, — all 
the  interest  of  the  mortgagee." 

"Q.  Did  you  buy  any  lots  in  which  you  supposed  you 
were  getting  less  than  a  half  interest?  A.  I  do  not  remem- 
ber of  any  now  at  present.  There  might  have  been  and 
might  not.  It  has  been  so  long  ago  I  have  forgotten  the 
circumstances,  part  of  it."     *     *     * 

aQ.  Your  opinion  of  the  quantity  of  interest  you  were 
purchasing  in  each  particular  lot  was  governed  by  the  de- 
scription in  the  mortgage,  was  it  not?  A.  Yes,  sir;  and 
the  general  information  I  had." 

This  was  on  his  first  examination,  when  he  was  called  and 
examined  as  a  witness  on  behalf  of  the  complainant.  Subse- 
quently he  was  recalled  and  examined  as  a  witness  on  behalf 
of  defendant,  and  he  made  answers  to  questions  then  pro- 
pounded to  him  as  follows  : 
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"  Q.  State  whether  or  not  at  the  time  that  you  purchased 
these  lots  at  that  sale,  there  was  any  mention  made  that  any- 
body else  was  interested  except  James,  the  mortgagor?  A. 
Not  in  the  lots  that  I  bought." 

"Q.  Did  you  have  any  notice  of  any  interest  or  claim  of 
H.  B.  Peck  in  those  lots  you  bought?     A.     No,  sir." 

There  is  no  other  evidence  showing  that  he  had  such  notice. 
Since  there  were  two  lots  of  which  only  an  undivided  half 
was  included  in  the  mortgage,  to  reconcile  his  evidence  we 
must  assume  he  referred  to  those  in  his  first  evidence,  but 
whether  so  or  not,  his  last  evidence  completely  shows  that  he 
knew  of  no  secret  claim  in  the  complainant. 

The  evidence  of  McGill  is  positive  that  he  had  no  notice 
of  any  claim  by  the  complainant  in  the  property  which  he 
bought. 

Although  there  is  evidence  that  at  several  times  the  com- 
plainant was  in  possession  of  some  or  all  of  these  lots,  yet  at 
the  time  of  the  mortgage  sale  it  is  distinctly  proved  that  he 
was  not  in  such  possession,  and  that  the  lots  were  vacant  and 
unoccupied. 

We  need,  therefore,  go  no  further.  Even  if  Elizabeth 
Arehart  had  notice  of  complainant's  claim  when  she  pur- 
chased, (which  we  are  not  to  be  understood  as  conceding 
to  be  sufficiently  proved),  still  she  is  entitled  to  rely  upon 
the  bona  fide  purchase  of  Hurlbut  and  McGill  without  notice. 

The  principle  is  too  familiar  to  need  the  citation  of  author- 
ities, that  a  purchaser  with  notice  may  get  a  good  title  from  a 
bona  fide  purchaser  without  notice  of  prior  equities. 

But  the  deed  of  Peck  to  Hicks  does  not  include  lots  four 
and  five,  and  the  court  below  erroneously  assumed  they  were 
in  that  deed. 

It  is  also  charged  in  the  bill  and  admitted  in  the  answer  that 
Peck  only  intended  to  convey  to  Hicks  one  half  of  lots  one 
and  two,  and  in  the  deed  of  Hicks  to  James  he  only  assumed 
to  convey  the  undivided  half  of  these  lots,  and  James'  mort- 
gage to  Seeley  Hetfield  observed  the  same  description. 
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It  follows,  that  as  respects  lots  four  and  five  and  the  undi- 
vided halves  of  lots  one  and  two,  the  decree  below  is  erro- 
neous, and  for  that  error  it  will  be  reversed,  and  the  cause 
remanded  for  further  proceedings  in  conformity  with  this 
opinion. 

Decree  reversed. 


Henry  A.  Bromley 
v. 
\  James  Goodwin. 

Filed  at   Ottawa  May  18,  1880. 

1.  Instructions — by  the  court — exceptions.  The  court  has  the  clear  right 
to  prepare  and  give  instructions  to  the  jury  in  lieu  of  those  asked  by  a  party, 
and  if  those  so  given  do  not  contain  the  substance  of  those  asked  by  the  party 
he  must  except  to  the  ruling  of  the  court  if  he  desires  to  assign  the  same 
for  error. 

2.  Stockholders  of  corporation — extent  of  liability  for  debts  of  corporation. 
While  it  may  be  true  that  whenever  money  is  deposited  in  an  incorporated 
bank,  the  relation  of  debtor  and  creditor  is  created  between  the  bank  and  the 
depositor,  that  does  not  necessarily  create  a  personal  liability  as  against  a 
stockholder  of  the  bank.  The  liability  of  the  stockholder  is  a  creature  of  the 
statute,  and  can  not  be  increased  or  enlarged  beyond  the  express  terms  of 
the  statute. 

3.  Same — as  to  extent  of  liability  of  stockholders  in  Marine  Company  of  Chicago. 
The  charter  of  the  Marine  Company  of  Chicago  provides:  "The  stockholders 
in  this  corporation  shall,  as  to  all  funds  deposited  as  savings,  and  in  trust  with 
said  corporation,  while  they  are  stockholders,  be  individually  liable  to  the 
extent,  of  their  stock,"  etc.  It  was  held,  this  restricts  the  liability  of  the 
stockholders  to  the  particular  class  of  deposits  designated — those  "as  savings, 
and  in  trust  with  said  corporation,"  and  does  not  embrace  every  deposit  of 
money  that  might  be  made  in  the  bank. 

4.  Error — will  not  always  reverse.  The  giving  of  an  instruction  that  has 
no  bearing  on  the  case,  which  could  not  have  misled  the  jury,  and  the  exclu- 
sion Of  proper  evidence  of  a  fact  already  proved  and  not  controverted,  aiford 
no  ground  of  reversal,  such  rulings  working  no  harm. 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
William  K.  McAllister,  Judge,  presiding. 

Messrs.  Grant  &  Swift,  for  the  appellant. 

Messrs.  Weber  &  Ingham,  and  Mr.  Geo.  A.  H.  Baker, 
for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  Henry  A. 
Bromley,  in  the  circuit  court  of  Cook  county,  against  James 
Goodwin,  as  a  stockholder  in  the  Marine  Company  of  Chicago, 
to  recover  a  balance  due  on  a  certificate  of  deposit  issued  by 
the  company  to  the  plaintiff  on  the  4th  day  of  January,  1873, 
which  was  in  the  following  words : 

No.  1203.  State  of  Illinois, 

The  Marine  Company  of  Chicago. 
Chicago,  January  4,  1873. 

Henry  A.  Bromley,  Esq.,  has  deposited  in  this  office  twenty- 
seven  thousand  dollars,  treasury  notes,  payable  in  like  funds 
to  his  order,  with  interest  at  ten  per  cent  per  annum,  from 
date  hereof,  on  return  of  this  certificate. 

Eegistered :  E.  C.  Long. 

J.  Young  Scammon,  President. 

$27,000.  Dwight  Klinck,  Asst.  Secretary. 

On  a  trial  of  the  cause  in  the  circuit  court  the  jury  re- 
turned a  verdict  in  favor  of  the  defendant.  The  court  over- 
ruled a  motion  for  a  new  trial  and  rendered  judgment  on  the 
verdict,  and  the  plaintiff  appealed.  The  action  was  brought 
under  sec.  10  of  the  amendment  to  the  charter  of  the  Marine 
Company  of  Chicago,  approved  February  21,  1861. 

Sections  2  and  10  are  as  follows :  Section  2  provides,  "  the 
president,  secretary  or  treasurer  of  said  company  shall,  when 
required  by  any  person  making  a  deposit  in  the  savings  de- 
partment of  said  company,  issue  certificates  of  deposit  for  the 
same,  and  all  such  sums  of  money  as  shall  be  deposited  in  the 
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savings  department  of  said  company  shall  be  held  in  trust  for 
said  depositors,  and  shall  not  be  mingled  with  the  general 
funds  of  said  company,  but  shall  be  kept,  used  and  invested 
by  said  company  as  a  distinct  fund,  the  principal  thereof  be- 
longing in  equity  to  such  depositors  respectively,  and  not  to 
said  company,  so  that  in  no  event  shall  such  fund  be  jeopard- 
ized by  the  other  transactions  of  business  of  said  company, 
but  said  company  shall  not,  under  any  pretence  whatever, 
issue  a  certificate  of  deposit  for  any  sum  not  actually  deposi- 
ted in  said  company." 

Section  10  provides  that  "The  stockholders  in  this  corpor- 
ation shall,  as  to  all  funds  deposited  as  savings,  and  in 
trust  with  said  corporation,  while  they  are  stockholders, 
be  individually  liable  to  the  extent  of  their  stock,  and  shall 
so  continue  for  six  months  after  transfer  of  the  same,  not- 
withstanding such  transfer." 

It  was  contended  on  the  trial,  by  the  plaintiff,  that  the  de- 
posit was  made  in  the  savings  department  of  the  Marine 
Company,  while  the  defendant  insisted  that  the  money  was 
loaned  to  the  officers  of  the  institution  by  the  plaintiff  in 
order  to  get  ten  per  cent  interest,  and  the  deposit  was  not 
made  with  the  corporation  as  savings  and  in  trust.  On  this 
question  of  fact  much  evidence  was  introduced,  and  it  is  now 
urged  by  the  plaintiff  that  the  verdict  of  the  jury  was  against 
the  decided  weight  of  the  evidence.  It  is  true  there  was 
evidence  introduced  tending  to  prove  that  the  deposit  was 
made  as  savings  and  in  trust  with  the  corporation,  but  the 
jury  found  against  that  theory,  and  we  are  satisfied  the  ver- 
dict was  warranted  by  the  evidence.  Mr.  Adams,  a  witness 
for  the  defendant,  testified  :  "  At  the  time  Mr.  Bromley  made 
this  loan  I  was  in  his  office  immediately  after  he  made  it, 
and  he  said  he  had  made  this  loan  to  Mr.  Scammon,  and  lie 
asked  my  opinion  of  the  responsibility  of  Mr.  Scammon,  and 
I  told  him  that  I  considered  Mr.  Scammon  was  reputed  to  be 
one  of  the  wealthiest  men  in  the  city,  and  considered  the 
loan  as   first  class.     He  said   he  had  other  securities  besides 
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Mr.  Scammon's  notes;  that  he  had  a  mortgage  on  property  in 
Hyde  Park,  and  he  had  a  certificate  of  deposit  in  the  bank." 

This  testimony  of  Mr.  Adams  was  corroborated  by  the  fact 
that  Scammon  and  wife  executed  and  delivered  to  plaintiff  a 
mortgage  on  real  estate  in  Chicago  to  secure  the  payment  of 
the  money  deposited,  which  recites  in  express  language  that 
the  money  was  loaned.  The  recitation  in  the  mortgage  was 
as  follows  : 

"Whereas,  The  said  J.  Young  Scammon  is,  together  with 
Eugene  C.  Long,  justly  indebted  unto  the  said  party  of  the 
second  part  (meaning  mortgagee),  in  the  sum  of  $27,000, 
lawful  money  of  the  United  States,  an  actual  loan  of  money, 
this  day  made  by  said  party  of  the  second  part  to  said 
Eugene  C.  Long  and  J.  Young  Scammon,  at  Chicago,  secured, 
to  be  paid  by  the  certain  promissory  note,  in  writing,  of  the  said 
Eugene  C.  Long  and  J.  Young  Scammon,  bearing  even  date 
herewith,  for  the  payment  in  one  year  after  the  date  thereof, 
to  the  order  of  said  party  of  the  second  part,  of  the  principal 
sum  of  $27,p00,  with  interest  for  the  same  at  the  rate  of  ten 
per  centum  per  annum,  payable  quarter  yearly,  the  said  pay- 
ments, both  of  principal  and  interest,  to  be  made  at  the  Bank 
of  the  Marine  Company  of  Chicago,  in  Chicago,  as  by  refer- 
ence to  said  note  will  more  fully  appear." 

If  the  transaction  was  a  mere  deposit  of  the  money  in  the 
savings  department  of  the  corporation,  it  seems  strange  that  a 
mortgage  was  given  and  the  mortgage  should  contain  the 
extraordinary  statement  that  the  money  had  been  actually 
loaned.  Again,  it  was  the  custom  of  the  bank,  when  money 
was  deposited  in  the  savings  department,  to  indicate  that  fact 
by  writing  the  word  " savings"  across  the  face  of  the  certi- 
ficate and  make  an  entry  in  a  record  book  of  the  transaction, 
and  mark  it  "  savings  "  in  the  book.  Now,  while  this  trans- 
action was  noted  in  the  book,  it  is  a  singular  fact,  if  plaintiff's 
position  be  the  correct  one,  that  it  was  not  recorded  as 
"savings,"  nor  was  that  word  written  across  the  face  of  the 
certificate  of  deposit,  as  was  the  usual   custom  of  the   bank 
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when  money  was  deposited  in  the  savings  department.  We 
do  not,  however,  deem  it  necessary  to  refer  to  the  evidence  in 
detail.  We  have  referred  to  a  portion  of  the  testimony  for 
the  purpose  of  showing  that  the  verdict  of  the  jury  was  war- 
ranted by  the  evidence,  and  when  that  is  the  case,  as  has  often 
been  decided,  we  can  not  interfere  with  the  verdict,  although 
there  may  have  been  evidence  introduced  which  would  have 
justified  a  different  finding. 

It  is  next  urged  that  the  court  erred  in  refusing  plaintiff's 
instructions.  It  appears,  from  the  bill  of  exceptions,  that  the 
court  neither  refused  nor  gave  the  instructions  prepared  by 
the  plaintiff,  but  the  court,  on  its  own  motion,  prepared  and 
gave  instructions  to  the  jury  in  lieu  of  those  asked  by  the 
plaintiff.  The  court  had  the  clear  right  to  prepare  and  give 
instructions  to  the  jury  in  lieu  of  those  asked  by  the  plaintiff, 
and  if  the  instructions  given  did  not  contain  the  substance  of 
those  asked  by  plaintiff,  if  he  desired  to  question  the  action 
of  the  court  he  was  bound  at  the  time  to  except  to  the  ruling 
of  the  court.  * 

This  was  not,  however,  done;  but,  on  the  other  hand, 
plaintiff  made  no  objection  to  the  action  of  the  court  and  took 
no  exception  to  the  rulings  or  instructions.  The  objection 
now  made  comes  too  late. 

The  fifth  instruction  given  for  defendant  is  claimed  to  be 
erroneous.  It  is  as  follows:  " The  jury  are  instructed  that  it 
must  be  made  to  appear  before  you,  by  a  preponderance  of 
evidence,  that  Mr.  Bromley  not  only  deposited  this  money  as 
savings,  but  also  in  trust  with  said  corporation." 

We  fail  to  see  how  this  instruction  could  mislead  the  jury. 
It  is  in  the  language  of  sec.  10  of  the  charter,  and  only 
requires  the  jury  to  find  from  the  evidence  that  the  money 
was  deposited  as  savings  and  in  trust,  before  a  recovery  could 
be  had  under  the  charter.  Unless  it  was  so  deposited  the 
stockholder  could  not  be  held  individually  liable. 

Exception  was  also  taken  to  the  first,  second  and  sixth 
instructions,  which,  in  substance,  directed  the  jury  that  unless 
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they  believed  from  the  evidence  that  the  money  alleged  to 
have  been  deposited  in  the  Marine  company  was  deposited  as 
savings,  and  not  as  a  commercial  deposit  or  as  a  loan,  the 
verdict  should  be  for  the  defendant.  The  liability  of  the 
stockholder  was  one  created  by  statute,  and  it  could  not  be 
increased  or  enlarged  beyond  the  express  terms  of  the  statute. 
What,  then,  is  the  liability?  It  does  not  embrace  any  and 
every  deposit  of  money  that  might  be  made  in  the  bank,  but 
the  liability  of  the  stockholder,  under  sec.  10,  is  confined  to 
deposits  as  savings  and  in  trust  with  the  corporation.  While 
it  may  be  true  as  argued,  that  whenever  money  may  be 
deposited  in  the  bank  the  relation  of  debtor  and  creditor 
is  created  between  the  bank  and  the  depositor,  that  does 
not  create  a  personal  liability  as  against  the  stockholder. 

The  instructions,  in  our  judgment,  announced  correct  pro- 
positions of  law,  and  the  court  did  not  err  in  giving  them  to 
the  jury. 

In  regard  to  the  third  instruction  given  for  defendant,  it  is 
conceded  that  it  had  no  bearing  on  any  issue  before  the  jury, 
and  if  such  was  the  case  it  will  not  be  necessary  to  inquire 
whether  it  contained  a  correct  proposition  or  not,  as  it  could 
not  mislead  the  jury,  and  hence  did  appellant  no  harm. 

The  plaintiff,  on  the  trial,  introduced  in  evidence  a  bill  in 
chancery  in  the  case  of  Daws  et  al.  v.  The  Marine  Company 
of  Chicago,  which  had  been  filed  in  the  circuit  court  of  Cook 
county.  This  bill  was  put  in  evidence  for  the  purpose  of 
proving  that  appellee  was  a  stockholder.  This  evidence, 
on  motion  of  the  defendant,  the  court  ruled  out,  and  this 
decision  is  relied  upon  as  error. 

Conceding  that  the  evidence  was  competent  and  that  the 
court  technically  erred  in  ruling  it  out,  still  we  can  not,  on 
that  ground,  reverse  the  judgment.  The  other  evidence 
before  the  jury  was  ample  to  prove  defendant  a  stockholder 
in  the  company.  Indeed,  this  was  not  the  controverted  ques- 
tion in  the  case,  and  although  the  court  may  have  erred  in 
this  regard  the  error  did  appellant  no  harm.    The  controverted 
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question  of  fact  before  the  jury  was  whether  the  money  was 
deposited  as  sa.vings  and  in  trust  in  the  corporation,  and  this 
question  the  jury  found  against  the  plaintiff,  and,  as  we  think, 
rightfully  when  the  whole  evidence  is  considered. 
The  judgment  will  be  affirmed. 

Judgment  affirmed. 


German  National  Bank 

v. 

Eobert  Meadowcroft. 

Filed  at  Ottawa  May  18,  1880. 

1.  Trover — when  it  will  lie — commingling  of  property.  It  is  not  essential  to 
the  maintenance  of  an  action  of  trover  that  the  property  in  respect  of  which 
a  recovery  is  sought  shall  be  capable  of  identification,  and  distinguished  or 
separated  from  all  other  property  of  like  character.  Nor  does  it  matter 
whether  the  plaintiff  held  the  property  alleged  to  have  been  converted,  in 
severalty,  or  in  common  with  another, — his  right  of  recovery  is  the  same  in 
either  case,  the  measure  of  his  recovery  being  controlled,  of  course,  by  the 
extent  of  his  interest  in  the  property. 

2.  Same — as  to  grain  stored  in  public  warehouse,  and  mingled  with  other  grain. 
So,  where  grain  is  consigned  to  a  public  warehouse,  and  is  there  stored  in 
bins,  mingled  with  other  grain  of  like  character  and  grade,  belonging  to  dif- 
ferent persons,  so  that  its  identity  is  lost,  upon  the  refusal  of  the  warehouse- 
man to  deliver,  upon  the  presentation  of  the  proper  warehouse  receipts,  the 
quantity  of  grain,  and  of  the  grade,  called  for  by  such  receipts,  the  holder  of 
the  receipts  may  maintain  trover  for  the  recovery  of  damages  according  to 
the  extent  of  his  interest  in  the  property  thus  converted. 

3.  And  this  right  of  action  would  exist,  whether  the  plaintiff  be  regarded 
as  the  owner  in  severalty  of  the  number  of  bushels  of  grain  represented  by 
his  warehouse  receipts,  or  whether  it  is  to  be  considered  that  he  holds  a  cer- 
tain proportionate  interest  in  all  the  grain  in  store  in  common  with  other 
holders  of  receipts. 

4.  Same — against  whom  the  action  will  lie — transfer  of  public  warehouse.  If 
the  ownership  and  possession  of  a  public  warehouse  or  elevator  shall  be  trans- 
ferred to  another  by  the  person  to  whom  grain  has  been  delivered  for  storage 
therein,  the  person  so  succeeding  to  the  possession  of  the  warehouse  and  of 
the  grain  in  store  therein  will  be  held  to  the  same  liability  to  the  holders  of 
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warehouse  receipts,  and   subject  to  the  same  remedies,  as  the  former  proprie- 
tor who  received  the  grain  and  issued  the  receipts. 

5.  In  this  case  the  owner  of  a  public  warehouse,  in  which  was  stored  large 
quantities  of  grain  owned  by  different  persons,  conveyed  the  warehouse  prop- 
erty in  trust  for  the  security  of  a  creditor.  The  creditor  took  possession  of 
the  warehouse,  and  of  the  grain  stored  therein,  placing  the  property  in  charge 
of  another  person  as  his  agent.  The  holder  of  a  warehouse  receipt  for  a 
quantity  of  grain  delivered  to  the  former  owner  of  the  warehouse,  presented 
the  same  to  the  person  thus  in  charge,  and  demanded  the  grain  represented 
thereby,  which  was  refused:  Held,  an  action  of  trover  would  lie  against  the 
creditor  so  in  possession,  at  the  suit  of  the  holder  of  the  warehouse  receipt, 
for  the  conversion  of  the  grain  called  for  by  the  receipt. 

6.  Same — as  to  liability  of  a  corporation — ultra  vires.  Where  a  National 
bank  takes  possession  of  a  public  warehouse  conveyed  to  it  by  the  owner  by 
deed  of  trust  to  secure  a  debt  due  to  the  bank,  the  warehouse  at  the  time  of 
such  change  of  possession  containing  grain  in  store  for  which  warehouse 
receipts  had  been  issued,  the  bank  can  not  escape  the  duty  and  liability  to 
deliver  the  grain  represented  by  such  receipts  upon  a  proper  presentation  of 
the  same  and  a  demand  of  the  grain,  merely  because  the  conducting  of  a 
warehouse  business  is  not  within  the  scope  of  its  corporate  powers.  If  the 
bank  should  refuse  to  deliver  the  grain  under  such  circumstances,  it  would 
be  guilty  of  a  conversion  of  the  property,  and  liable  to  an  action  therefor, 
regardless  of  the  character  of  its  chartered  authority. 

Appeal  from  the  Appellate  Court  for  the  First  District. 

Messrs.  Tenney  &  Flowers,  for  the  appellant : 

The  important  questions  presented  by  the  record  in  this 
case  are: 

First.  Can  a  corporation  be  held  responsible  for  a  tortious  act 
committed  by  its  agent  in  relation  to  a  matter  entirely  beyond 
and  without  the  scope  of  the  purposes  for  which  it  was  incor- 
porated? 

Second.  Can  trover  be  maintained  for  the  conversion  of  grain 
which,  by  the  consent  of  its  owner,  has  been  mixed  with 
other  grain  of  like  character,  so  as  to  have  lost  its  identity? 

1.  Corporations  can  exercise  only  such  powers  as  are  ex- 
pressly conferred  on  them,  and  such  implied  powers  as  are 
necessary  to  enable  them  to  perform  their  prescribed  duties. 
Vandall  v.  San  Francisco  Dock  Co.  40  Cal.  83 ;  Bellmeyer  v. 
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Ind.  Dist.  of  Marshalltown,  44  Iowa,  564;  Weckler  v.  First 
National  Bank,  42  Md.  581;  St.  Louis  v.  Weber,  44  Mo.  547; 
Matthews  v.  Skinner,  62  id.  329. 

Corporations  are  not  responsible  for  the  unauthorized  and 
unlawful  acts  even  of  their  officers,  although  done  colore 
officii.  To  fix  the  liability,  it  must  either  appear  that  the 
officers  were  authorized  to  do  the  act,  or  that  it  was  done 
bona  fide  in  pursuance  of  a  general  authority  in  relation  to 
the  subject  of  it,  or  that  the  act  was  adopted  or  ratified  by 
the  corporation;  but  if  the  tortious  act  arises  in  a  matter 
which  is  foreign  to  the  o'bjects  and  purposes  of  the  corpora- 
tion, and  beyond  its  powers,  express  or  implied,  it  can  not  be 
held  liable.  Angell  &  Ames  on  Corp.  sec.  311,  n.  4;  2  Dil- 
lon on  Mun.  Corp.  877;  City  of  Chicago  v.  Turner,  80  111. 
419;  Board  of  Trustees  v.  Schroeder,  58  id.  353;  Howe  v. 
Mayor,  etc.  of  Baltimore,  30  Md.  218;  Eastman  v.  Meredith, 
36  N.  H.  278;  Mayor,  etc.  v.  Cunliff,  2  Com.  165;  Weckler  v. 
First  National  Bank,  42  Md.  581;  First  National  Bank  of 
Manhattan  v.  Citizens'  Bank  of  Topeka,  (U.  S.  Cir.  C.)  21  Int. 
Rev.  R.  382;  Indianapolis,  etc.  By.  Co.  v.  Anthony,  43  Ind. 
183;  Brokaw  v.  N.  J.  R.  B.  etc.  Co.  32  N.  J.  L.  328;  Wiley 
v.  First  National  Bank  of  Brattleboro,  44  Vt.  546 ;  Hood  v. 
N.  Y.  and  N.H  R.  R.  Co.  22  Conn.  1  and  502;  First  National 
Bank  of  Lyons  v.  Ocean  National  Bank,  60  N.  Y.  278 ;  Scott 
v.  National  Bank  of  Chester  Valley,  72  Pa.  St.  471;  De  Haven 
v.  Kensington  National  Bank,  81  id.  95;  Vanderbilt  v.  Rich- 
mond Turnpike  Co.  2  Conn.  479 ;  Sturges  et  al.  v.  Keith,  57  111. 
451. 

2.  Will  trover  lie?  That  replevin  will  not  lie  for  grain 
so  intermixed,  has  long  since  been  decided  by  this  court.  Loio 
v.  Martin,  18  111.  286. 

It  has  also  been  decided  by  this  court  that  where  grain  has 
been  received  into  a  warehouse  and  placed  in  a  common  bin, 
and  mixed  with  the  grain  of  other  persons,  and  lost  its  iden- 
tity, the  owner  has  parted  with  his  property  in  it,  and  that 
the  receipt  issued  to  him  does  not  represent  his  grain.    Bailey 
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v.  Bensley  et  al.  87  111.  556;  Seymour  v.  Wyckoff,  10  N.  Y. 
213;  Chase  v.  Washburn,  1  Ohio  St.  244;  Newton  v.  Wood- 
ruff, 2  Com.  153;  Hurd  v.  West,  7  Cow.  752;  Ewing  v.  French, 
1  Blackf.  353;  Smith  v.  Clark,  21  Wend.  83;  Buffum  v.  Merry, 
3  Mason,  478;  Loner gan  v.  Stewart,  55  111.  44;  Rahilly  v. 
Wilson,  3  Dill.  420;  Johnson  v.  £rown,  37  Iowa,  200;  Dil- 
lingham v.  Smith,  30  Me.  370;  Loomis  v.  Green,  7  Greenl. 
386;  Lupton  v.  TF/wte,  15  Yes.  432;  Scudder  v.  Ifooster,  11 
Cush.  573;  Hutchinson  v.  Hunter,  7  Barr,  140;  Golder  v. 
0#den,  15  Pa.  St.  528;  PTaMo  v.  Belcher,  11  Iiid.  609;  Jf«r- 
rill  v.  Hunnewell,  13  Pick.  213;    Young  v.  Austin,  6  id.  279. 

Messrs.  Barker,  Buel  &  Barker,  for  the  appellee: 
A  corporation  may  be  held  responsible  for  a  tortious  act 
committed  by  its  agent  in  relation  to  a  matter  entirely  beyond 
and  without  the  scope  of  the  purposes  for  which  it  was  incor- 
porated. St.  Louis,  Alton  and  Chicago  Railroad  Co.  v.  Dolby, 
19  111.  353;  Wolf  v.  Boetcher,  64  id.  316;  Angell  &  Ames  on 
Corp.  p.  310,  311,  385;  Hilliard  on  Torts,  vol.  2,  p.  322. 

In  support  of  the  doctrine  that  trover  will  lie  for  the  con- 
version of  grain  which,  with  the  consent  of  the  owner,  has 
been  mixed  with  other  grain  of  like  character,  so  as  to  have 
lost  its  identity,  counsel  cited  Broadwell  v.  Howard  et  al.  77 
111.  305;  Cool  et  al.  v.  Phillips  et  al.  66  id.  216;  Young  v. 
Mills,  20  Wis.  615  ;  Kimberly  v.  Patchin,  19  N.  Y.  330;  1  Chit. 
PI.  146,  148,  161;  Jackson  v.  Anderson,  4  Taunt.  24;  Leon- 
ard v.  Dunton,  51  111.  482;  Whitehouse  v.  Frost,  12  East,  614; 
Gardner  v.  Dutch,  9  Mass.  427 ;  Woodley  v.  Coventry,  2  H.  & 
C.  164;  Benjamin  v.  Stremple,  13  111.  466;  Boyle  v.  Levings, 
28  id.  314;  Walsh  v.  Adams,  3  Denio,  125;  Nowlin  v.  Colt, 
6  Hill,  461 ;  White  v.  Morton,  22  Yt.  15 ;  Eev.  Stat.  ch.  76,  §  2. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

It  appears  from  the  transcript  in  this  case  that  one  Runyan, 
about  the  10th  day  of  July,  1876,  being  indebted  to  the  Ger- 
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man  National  Bank  of  Chicago,  conveyed  to  Herman  Schaff- 
ner,  its  cashier,  in  trust  for  the  bank,  a  public  warehouse  for 
grain  in  the  city,  known  as  a Runyan's  Elevator;"  that 
afterwards,  about  the  1st  day  of  November  of  that  year,  the 
bank,  through  its  agents,  took  possession  of  the  warehouse, 
in  which  there  was  at  that  time  18,000  or  20,000  bushels  of 
barley  stored  for  different  persons.  Appellee  held  warehouse 
receipts  for  a  trifle  over  6000  bushels  of  this  grain,  which  had 
been  issued  for  grain  actually  stored  therein. 

These  receipts  contained  an  agreement  by  the  owner  that 
the  grain  therein  mentioned  might  be  stored  with  other  grain 
of  the  same  grade  or  quality,  by  inspection.  It  is  conceded 
that  this  grain  was  thus  stored.  And  it  is  found  by  the  Appel- 
late Court  that  at  the  time  the  bank  took  possession  there  was  a 
sufficient  quantity  of  grain  in  the  warehouse  to  meet  all  the 
outstanding  receipts.  The  bank,  when  it  took  possession, 
placed  one  Stokes  in  charge,  and  he  at  once  began  to  receive 
grain,  and  placed  the  same  in  bins  with  other  grain  in  store 
and  issued  warehouse  receipts,  and  he  delivered  grain  there- 
from. 

In  the  following  December  appellee  tendered  to  Stokes  the 
warehouse  charges  due  for  storage  and  demanded  of  him  the 
barley  represented  by  his  receipts,  but  he  refused  to  make 
such  delivery.  Appellee  thereupon  brought  this  action  of 
trover  in  the  circuit  court  of  Cook  county.  The  general 
issue  was  filed,  and  a  trial  by  the  court  and  jury  resulted  in  a 
verdict  in  favor  of  appellee  for  $3134  against  the  bank,  but 
the  other  defendants  were  found  not  guilty. 

A  motion  for  a  new  trial  having  been  overruled,  judgment 
was  rendered  on  the  verdict.  The  bank  appealed  to  the 
Appellate  Court,  where  the  judgment  was  affirmed,  and  the 
case  is  brought  to  this  court  and  errors  are  assigned  on  the 
record. 

All  questions  of  controverted  fact  having  been  found  by 
the  Appellate  Court  we  can  only  consider  questions  of  law 
arising  thereon.     Appellant  claims  that,  conceding  the  facts 
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to  be  true,  as  found  by  the  jury  and  the  Appellate  Court,  still 
appellee  is  not  entitled  to  recover,  and  the  judgment  should 
therefore  be  reversed. 

It  is  contended  by  appellant  that  the  action  is  misconceived ; 
that  a  recovery  can  not  be  had  in  trover;  that  when  the 
owner  consents  that  his  grain  shall  be  commingled  with  other 
grain  in  such  a  manner  as  to  lose  its  identity,  he  can 
not  recover  for  its  conversion.  This  would  no  doubt  be  true 
if  a  recovery  should  be  sought  by  an  action  of  replevin,  not 
because  the  ownership  of  the  property  is  changed,  but  because 
the  sheriff  could  not  deliver  it  to  plaintiff. 

To  maintain  trover  it  has  never  been  held  that  the  property 
must  even  be  in  existence,  much  less  that  it  shall  be  capable 
of  being  identified  and  separated  from  all  other  property  of 
the  same  character.  No  one  surely  will  contend  that  merely 
by  proving  that  the  defendant  had  destroyed  the  property,  or 
so  changed  it  that  its  identity  was  lost,  a  recovery  would  be 
defeated.  Whatever  effect  such  proof  might  produce  in 
replevin,  it  surely  would  be  no  defence  to  an  action  of  trover. 
Suppose  two  persons  were,  by  consent,  to  mingle  their 
grain,  and  one  were  to  sell  the  entire  quantity,  could  it  be 
maintained  that  the  other  owner  had  no  action  to  recover  for 
the  loss,  or  that  trover  would  not  lie  against  the  seller  or  the 
buyer?  It  is  perfectly  apparent  that  he  might  maintain  trover. 
By  the  intermixture  neither  would  lose  his  legal  title  to  the 
property,  as  that  undeniably  remained  as  it  was  before.  The 
only  change  which  that  would  produce  is  that  of  the  difficulty 
of  identity  with  a  change  of  the  rights  as  to  possession. 

If  two  persons  were  the  joint  owners  of  a  specific  chattel 
and  one  were  to  sell  it  and  convert  the  proceeds  to  his  own 
use,  will  it  be  contended  that  the  other  joint  owner  could  not 
sue  in  trover  and  recover  damages  for  the  loss  of  his  half? 
Trover  being  for  the  recovery  of  damages  sustained  by  the 
plaintiff,  for  the  conversion  of  his  property,  it  can  not  matter 
wThether  he  holds  the  property  thus  converted  jointly  with 
another  or  in  severalty.  His  right  of  property  in  either  case 
9—95  III. 
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is  the  same,  and  the  damage  he  sustains  is  not  different,  and 
reason  and  justice  require  that  the  means  of  obtaining  his 
rights  should  be  the  same  in  either  case.  Nor  are  we  aware 
of  any  technical  rule  which  prohibits  it. 

If,  however,  we  refer  to  authority,  it  will  be  found  to  fully 
support  these  views.  In  Chitty  on  Pleading,  p.  167,  it  is  said 
the  action  lies  against  any  person  who  had  in  his  possession, 
by  any. means  whatever,  the  personal  property  of  another, 
and  sold  it  or  used  it  without  the  consent  of  the  owner,  or 
refused  to  deliver  it  when  demanded.  And  it  has  been  held 
that  a  person  owning  property  mingled  with  that  of  another, 
may,  on  its  conversion,  maintain  the  action.  See  Jackson  v. 
Anderson,  4  Taunt.  24;  Whitehouse  v.  Frost,  12  East,  614. 
And  in  the  cases  of  Benjamin  v.  Stremple,  13  111.  466,  and 
Boyle  v.  Levings,  28  id.  314,  it  was  held  that  one  tenant  in 
common  of  a  chattel  may  maintain  trover  against  the  other 
tenant  in  common,  where  he  has  converted  the  property  to 
his  own  use.  This  right  was  held  to  be  given  under  the 
statute,  but  it  only  enlarges  the  common  law  right. 

We  are  therefore  of  opinion  that  even  if  it  can  he  said  that 
appellee  held  a  third  interest  in  this  grain  in  common  with 
the  other  holders  of  receipts,  that  would  be  no  impediment  to 
his  maintaining  the  action. 

Nor  does  the  case  of  Bailey  v.  Bensley,  87  111.  556,  impinge 
this  rule.  In  that  case  the  questions  involved  were  between 
the  commission  merchants  and  their  consignor.  He  had 
shipped  grain  to  them,  to  be  sold  when  he  should  so  order. 
When  they  sued  him  for  a  balance  for  advances,  commissions, 
and  charges  paid  for  storage,  one  of  the  objections  raised  by 
him  was  that,  on  receiving  receipts  for  grain  he  had  consigned 
to  them,  with  directions  to  hold  it,  they  had  sold  and  trans- 
ferred the  warehouse  receipts  given  when  his  grain  went  into 
store,  and  that  when  he  ordered  them  to  make  sales  they 
furnished  and  sold  other  receipts  representing  the  same  quan- 
tity and  grade  of  grain  as  he  had  stored,  and  for  which  the 
receipts   had   been   given.     But  it  was  held  that  this  being 
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according  to  usage  on  the  board  of  trade,  it  was  unobjection- 
able. 

It  was  also  said  that  "  we  do  not  see  how,  as  appellant 
claims,  the  warehouse  receipt  can  be  regarded  as  the  property, 
or  as  representing  the  property,  of  the  consignor,  on  account 
of  the  receipt  of  whose  grain  it  issued,  so  that  the  parting 
with  such  particular  receipt  is  a  disposal  of  the  consignor's 
property.  The  grain,  on  being  received  at  the  warehouse,  is 
stored  in  common  bins,  mixed  with  other  grain,  and  loses  its 
identity,  and  becomes  incapable  of  specific  designation, — 
that  amount  of  grain  is  credited  to  the  consignee.  The  ware- 
house receipt  is  given  to  the  consignee  as  his  voucher  that  he 
has  in  that  warehouse,  not  the  grain  of  the  consignor,  nor  any 
particular  grain,  but  a  certain  number  of  bushels  of  grain  of 
the  kind  and  grade  mentioned  in  the  receipt,  subject  to  his 
order  and  disposal.  The  consignor  is  not  named  in  the  re- 
ceipt. It  does  not  represent  his  particular  property.  It  is 
not  issued  to  be  used  by  him.  For  his  protection  and 
voucher  he  may  be  supposed  to  have  a  railroad  receipt  on 
shipment,  and  the  acknowledgment  of  the  consignee  of  the 
receipt  of  the  grain." 

Here,  the  court  was  not  discussing  what  legal  right  the 
holder  of  the  receipt  has,  but  what  claim  the  consignor  has  on 
his  consignee,  to  whom  the  receipt  was  given,  and  which  had 
never  been  delivered  to  the  consignor,  so  as  to  vest  title  in  him 
of  any  specific  property  or  any  number  of  bushels  of  the 
entire  mass  with  which  it  was  mingled.  Had  the  consignee 
returned  the  receipt  to  the  warehouseman  and  demanded  a 
delivery  of  the  grain,  the  latter  could  not  have  been  heard  to 
say  the  consignee  was  not  the  owner  of  that  number  of 
bushels  of  grain  to  be  taken  and  separated  from  the  great 
bulk  of  grain  of  the  same  grade.  He  would  not  have  been 
entitled  to  the  very  same  grain  he  stored  or  placed  in  the 
warehouse,  but  to  other  similar  grain.  So  it  would  have  been 
had  the  consignee  given  the  receipt  to  the  consignor,  and  he 
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had  made  the  tender  and  demanded  the  grain  for  which  the 
receipts  called. 

In  that  case  it  was  also  said  that  as  two  receipts  for  pre- 
cisely the  same  amount  and  grade  of  grain  were  equivalent, 
it  did  not  matter  whether  the  consignee  delivered  the  very 
same  receipts  he  received  when  the  grain  went  into  the 
warehouse,  or  others  for  the  same  quantity,  or  quality  and 
grade.  On  presenting  either  he  would  not  have  received  the 
same  he  stored,  as  it  would  have  been  impossible  to  have  de- 
livered the  very  same  grain  that  was  received.  So  that,  as 
between  him  and  his  consignor,  he  had  no  right  to  demand 
the  identical  receipt  that  was  issued  when  his  grain  passed 
into  the  warehouse, — that  any  other  receipt  issued  by  the  same 
warehouseman  for  a  like  number  of  bushels  of  the  same 
grade  would  answer  the  same  purpose,  when  the  consignee 
wished  to  sell  or  withdraw  the  amount,  as  the  original  receipt. 
Either  receipt  invested  him,  when  delivered  to  him,  with  the 
legal  title  to  that  amount  of  grain  of  the  same  grade,  which 
he  could  undeniably  have  demanded,  and,  on  paying  the 
charges,  if  refused,  maintain  an  action  of  trover  and  recover 
damages  for  its  conversion. 

It  is  true  that  this  grain  was  delivered  to  Runyan  and  the 
demand  was  made  of  Stokes.  But  Runyan  was  compelled  to 
sell  the  warehouse  to  pay  indebtedness  to  the  bank.  He 
conveyed  to  Schaffner  to  hold  in  trust  for  the  bank,  and  was 
compelled  to  deliver  possession  to  the  purchaser.  And  as  he 
was  not  permitted  to  remove  the  grain  he  had  received  into 
the  warehouse,  except  under  circumstances  not  claimed  to 
have  existed,  without  committing  a  felony,  he  had  no  choice, 
but  was  compelled  to  surrender  the  possession  of  the  grain 
with  the  elevator.  Nor  did  Stokes,  the  bank  or  any  other 
person  acquire  any  title,  claim  or  lien  on  the  grain  then  in 
the  warehouse,  the  possession  of  which  was  delivered  with  it. 
But  they,  by  receiving  it,  became  as  mere  substituted  bailees 
in  the  place  of  Runyan,  and  became  charged  with  the  same 
duties  to  the  owners,  and  were  bound  to  deliver  it  precisely 
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as  would  Runyan  had  he  been  in  possession.  And  this  duty 
manifestly  devolved  on  Stokes  or  the  bank.  A  failure  to 
deliver  the  grain,  then,  rendered  one  or  the  other  liable  to 
respond  in  damages. 

It  is  insisted  for  the  bank  that  its  charter  does  not  authorize 
it  to  engage  in  or  carry  on  the  business  of  warehousemen ; 
that  its  charter  only  authorizes  it  to  do  a  banking  business, 
and  the  receipt,  storage  and  otherwise  handling  grain  as  a 
warehouseman  is  ultra  vires,  and  it  can  not  be  held  liable. 
The  jury  by  their  verdict,  and  the  Appellate  Court  by 
affirming  the  judgment  of  the  circuit  court,  have  found  that 
the  bank  has  converted  this  grain  to  its  own  use;  that  it 
has  appropriated  appellee's  property  and  deprived  him  of  it 
to  the  amount  of  the  verdict,  and  that  this  was  wrongfully 
done.  And  shall  the  bank  be  heard  to  say  that,  although  it 
has  appellee's  property  which  it  refuses  to  surrender  to  him, 
and  has  converted  it  to  the  use  of  the  bank,  and  because  it 
was  obtained  by  the  performance  of  acts  not  authorized  by  its 
charter,  the  bank  will  hold  it  and  refuse  to  account  for  it  or  its 
proceeds?  Such  can  not  be  the  law.  Suppose  a  person  to  make 
a  special  deposit  in  a  bank  of  a  sum  of  money,  and  the  envelop 
should  be  broken,  the  money  taken  and  placed  with  the  funds 
of  the  bank  and  its  profit  account  credited  by  the  amount, 
and  it  should  be  paid  out  in  the  course  of  its  business,  could 
the  bank,  when  sued,  escape  liability  by  saying  that  the  bank 
is  not  authorized  to  receive  special  deposits  for  safe-keeping 
only,  and  the  act  was  ultra  vires  ?  We  presume  no  one  would 
contend  for  such  a  defence.  And  it  may  be  asked,  in  princi- 
ple how  does  the  case  at  bar  differ  from  the  one  supposed  ? 
In  such  a  case  the  bank  would  have  received  money  and  ap- 
propriated it,  to  which  it  had  no  claim,  nor  should  it  be  per- 
mitted to  hold  it  because  it  was  wrongfully  obtained. 

The  question  is,  not  whether  the  bank  was  acting  under 
and  in  conformity  to  the  provisions  of  its  charter  in  receiving 
and  forwarding  grain,  but  whether  the  bank  has  wrongfully 
converted  appellee's  property  to  its  own  use.     If,  as  the  jury 
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have  found,  the  bank  has,  then  it  does  not  matter  whether 
the  wrong  was  perpetrated  whilst  the  bank  was  in  the  pursuit 
of  its  legitimate  business  or  was  acting  against  the  provisions 
of  its  charter.  The  wrong  to  appellee  is  the  same  in  the  one 
case  as  in  the  other.  It  can  be  no  defence  to  say  the  bank 
obtained  and  converted  appellee's  property  contrary  to  the 
provisions  of  its  charter.  The  wrong  is  the  same,  and  it  can 
not  matter  in  what  manner  the  wrong  was  perpetrated,  as  the 
liability  is  the  same.  It  is  the  wrong,  and  not  the  manner  in 
which  it  occurred,  that  we  have  to  consider.  It  is  not  a  de- 
fence for  the  bank  to  say  we  received  and  converted  the  grain 
and  held  the  money  without  claim  of  right,  but,  as  when  we 
converted  the  property  we  were  acting  beyond  the  limits  of 
our  charter,  you  can  not  recover.  The  bank  committed  the 
wrong  and  is  liable. 

Perceiving  no  error  in  this   record,  the  judgment  of  the 
Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Archibald  Turner  et  al. 

v. 

The  Peoria  and  Springfield  Eailroad  Company. 

Filed  at   Ottawa  May  18,  1880. 

1.  Receiver's  certificates — not  en  forcible  if  without  consideration.  A  certifi- 
cate of  indebtedness  issued  by  a  receiver  of  a  railroad  company,  under  an 
order  of  the  court  appointing  him,  to  pay  debts  and  expenses  incurred  by  his 
predecessor,  not  on  account  of  any  indebtedness  made  by  the  former  receiver 
or  for  which  the  receiver  issuing  it  received  any  benefit  from  the  payee,  or 
any  one  else,  is  not  entitled  to  be  paid  out  of  any  funds  in  the  hands  of  the 
receiver,  either  at  the  suit  of  the  payee  or  holder  for  value. 

2.  Same — notice  of  right  to  issue,  by  writing  on  back.  Where  a  court  orders 
a  receiver  of  a  railway  company  to  issue  certificates  of  indebtedness  for  a 
specific  purpose,  to  be  made  payable  to  the  persons  to  whom  delivered  or  ordei*, 
and  one  is  issued  to  A  B  or  bearer,  which  is  negotiated  by  mere  delivery, 


1880.]  Turner  et  al  v.  P.  &  S.  K.  K.  Co.  135 

Brief  for  the  Appellants. 

the  holder  will  take  the  same  subject  to  all  equitable  defences  against,  the 
payee,  and  the  printed  order  of  the  court  on  its  back  is  notice  to  him  that  it 
was  made  payable  to  bearer  contrary  to  the  order  of  the  court  authorizing 
the  issue. 

3.  Assignment — what  instruments  are  negotiable.  All  instruments  for  the 
payment  of  money  or  articles  of  personal  property  to  a  particular  person,  are 
only  assignable,  under  our  statute,  so  as  to  enable  the  assignee  to  maintain 
an  action  in  his  own  name,  by  the  indorsement  of  the  person  named  as  the 
payee  under  his  hand; — and  it  makes  no  difference  that  such  instruments 
contain,  in  addition  to  the  name  of  the  payee,  the  words  " or  order,"  "or 
bearer."  The  recent  statute,  making  instruments  payable  to  bearer  only, 
negotiable,  has  not  changed  this  rule. 

4.  Same — what  kind  of  paper  is  negotiable.  It  is  essential  to  the  negotiability 
of  promissory  notes,  bonds,  bills  and  other  instruments  in  writing  for  the 
payment  of  money  or  articles  of  personal  property  by  indorsement,  that  they 
be  payable  absolutely  and  unconditionally, — not  depending  on  any  contingency, 
either  in  regard  to  the  event  or  the  fund  out  of  which  payment  is  to  be  made, 
or  as  to  the  parties  by  whom  or  to  whom  payment  is  to  be  made. 

5.  Same — receiver's  certificates  are  not  negotiable.  Certificates  of  indebted- 
ness issued  by  a  receiver,  under  an  order  of  a  court,  are  wanting  in  nearly 
every  essential  quality  of  negotiable  commercial  paper,  as  they  are  not  paya- 
ble unconditionally  out  of  any  fund.  Whether  they  are  payable  in  full,  or 
only  pro  rata,  depends  on  the  fact  of  the  sufficiency  of  the  fund  under  the 
control  of  the  court.  Again,  there  is  no  personal  liability  on  any  one  for 
their  payment.  Only  the  fund  which  the  court  controls  is  bound,  and  that 
only  when  it  is  equitable  to  charge  it  with  the  payment  of  the  money  evi- 
denced thereby.  Their  payment  can  only  be  coerced  by  application  to  the 
court  having  control  of  the  trust  property  for  an  order  upon  its  acting  officer. 

6.  Same — when  it  cuts  off  defence.  An  instrument  not  assignable  or  nego- 
tiable, as  those  words  are  used  in  the  law,  is  subject  to  the  same  defences  in 
the  hands  of  the  holder  as  could  be  made  against  the  original  payee,  not- 
withstanding he  may  in  good  faith  have  paid  full  value  therefor. 

7.  Receiver — protection  against  waste  by  him.  While  courts  are  zealous  to 
protect  the  rights  of  parties  who  may  have  furnished  money  for  the  preserva- 
tion of  trust  property,  equal  care  and  vigilance  will  be  observed  to  see  that 
the  property  is  not  wasted  by  the  improvident  acts  of  receivers. 

Appeal  from  the  Appellate  Court  for  the  Second  District. 

Mr.  S.  D.  Puterbatjgh,  for  the  appellants : 
Even   if  the   question   was   presented   of  the   right   of  the 
court  to  order  the  issue  of  the  receiver's  certificates,  the  parties 
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are  estopped  to  deny  their  validity.  It  appears,  from  the 
order  of  the  court  directing  their  issue,  that  the  bondholders, 
the  trustee  named  in  the  deed  of  trust,  and  all  other  parties  to 
the  suit  appeared  in  court  and  consented  to  the  order.  If, 
being  before  the  court,  they  made  no  objection  to  the  creating 
of  such  debt  and  liens  upon  the  property  by  the  receiver,  they 
can  not  afterwards  object  to  according  priority  to  the  liens  so 
created.  Jones'  Railroad  Securities,  sees.  540-543;  Kennedy 
v.  St.  Paul  and  Pacific  R.  R.  Co.  2  Dill.  448;  Vermont  and 
Canada  R.  R.  Co.  v.  Vermont  Central  R.  R.  Co.  50  Vt.  500  ; 
Hoover  v.  Montclair  and  G.  L.  Ry.  Co.  29  N.  J.  Eq.  4 ;  Meyer 
v.  Johnston,  53  Ala.  237. 

If  the  agent  of  the  receiver  failed  to  pay  over  the  proceeds 
of  the  certificates  it  was  no  fault  of  the  appellants.  They 
were  not  bound  to  see  to  the  application  of  the  money  received 
by  him.  If  the  agent  embezzled  the  funds  the  loss  must  fall 
on  the  receiver  who  appointed  him.  Stanton  v.  Alabama,  and 
Chattanooga  R.  R.  Co.  2  Wood  C.  C.  R.  506. 

The  rule  is  universal  that  where  one  of  two  innocent  parties 
is  to  suffer,  the  loss  must  fall  upon  the  one  first  in  fault. 
Garvin  v.  Wiswell,  83  111.  216  ;  Gavagan  v.  Bryant,  83  id.  376  ; 
Stone  v.  Millihen,  85  id.  221  ;  Horn  v.  Nichols,  1  Salk.  289. 

A  receiver  is  responsible  for  any  loss  which  is  occasioned  to 
the  estate  from  his  wilful  default;  therefore^if  he  places  money 
received  by  him  in  what  he  knows  to  be  improper  hands,  the 
court  will  compel  him  to  pay  it  out  of  his  own  pocket.  2 
Dan.  Ch.  PL  and  Pr.  1,  439;  Kerr  on  Receivers,  209,  210; 
High  on  Receivers,  sees.  269,  286;  KnighLv.  Lord  Plymouth, 
3  Atk.  480 ;  Stanton  v.  Alabama  and  Chattanooga  R.  R.  Co. 
2  Woods  C.  C.  506 ;  Kline  v.  Jewett,  26  N.  J.  Eq.  474. 

It  is  recited  in  the  certificate  that  it  was  issued  in  accord- 
ance with  the  order  of  the  court  on  account  of  indebtedness 
due  Smith,  who  negotiated  the  same  from  the  former  receiver. 
Schenck  v.  Supervisors,  etc.  1  Biss.  533;  id.  292;  Bolton  v. 
Board  of  Education,  etc.  1  Bradw.  193. 
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A  receiver's  certificate  is  negotiable,  and  when  payable  to 
bearer  is  transferable  by  delivery,  and  possesses  all  the  ordi- 
nary attributes  of  negotiable  instruments.  The  purchaser  of 
such  a  certificate,  like  the  purchaser  of  a  municipal  bond,  is 
put  upon  inquiry  as  to  two  points :  1,  as  to  whether  there  has 
ever  been  authority  of  law  by  which  the  certificate  has  been 
issued,  and  2,  as  to  whether  the  certificate  has  been  issued  by 
the  proper  officials  and  within  the  scope  of  their  authority. 
Having  ascertained  these  two  points  he  is  bound  to  go  no 
farther,  if  the  face  of  the  certificate  shows  that  it  is  valid.  2 
Coler  on  Mun.  Bonds,  134;  Bissell  v.  Jeffersonville,  etc.  24 
How.  287  ;  Comrs.  of  Knox  County  v.  Aspinwall,  24  id.  540; 
Rogers  v.  Burlington,  3  Wall.  654. 

Mr.  B.  S.  Prettyman,  and  Messrs.  Hughes  &  Bloom- 
field,  for  the  Peoria  and  Springfield  Railroad  Company: 

Equitable  securities  are  taken  subject  to  equities.  The 
case,  the  court  and  the  authority  to  issue  are  printed  on  the 
certificates.  This  alone  is  sufficient  to  put  a  prudent  dealer 
on  inquiry.  Stanton  et  al.  v.  Alabama  and  Chattanooga  R.  R. 
Co.  2  Woods,  513. 

The  certificate  is  not  in  the  form  required  by  the  court. 
The  decree  is  mandatory,  and  not  following  the  decree  is  not 
complying  with  the  law  and  renders  such  instruments  void. 
Glidden  v.  Hopkins,  47  III.  528. 

The  receiver  can  not  delegate  his  trust  so  as  to  bind  or 
destroy  the  fund  in  court,  and  if  Smith  had  been  an  agent  to 
dispose  of  the  certificate,  and  appellants  knew  that  fact  when 
they  accepted  the  security  to  secure  the  private  debt  of  the 
agent,  they  became  parties  to  the  fraud. 

A  receiver's  certificates  have  not  the  quality  of  negotiable 
instruments  by  the  law  merchant.  Stanton  v.  Alabama  and, 
Chattanooga  R.  R.  Co.  2  Woods,  515;  Rank  of  Montreal  v. 
Chicago,  Clinton  and  W.  R.  R.  Co.  48  Iowa,  518;  Jones  on 
E-ailroad  Securities,  sees.  545,  546. 
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All  instruments  in  writing  in  this  State  that  are  made 
assignable  by  the  statute  are  not  negotiable,  in  the  sense  of 
cutting  off  equities  when  in  the  hands  of  innocent  holders. 
Nevitt  v.  School  Directors,  68  111.  516. 

In  a  suit  in  equity  to  foreclose  a  mortgage,  even  negotiable 
instruments  indorsed  before  they  are  due  are  taken  subject  to 
all  equitable  defences  against  them.  Olds  v.  Cummings,  31 
111.  188;  Haskell  v.  Brown,  65  id.  29;  Thompson  v.  Shoemaker, 
68  id.  256;  Bryant  v.  Vix,  83  id.  11. 

Mr.  L.  W.  James,  and  Messrs.  Hopkins  &  Moeeow,  for 
the  bondholders  and  appellee : 

Negotiable  instruments  must  have  as  payor  a  certain, 
definite  person  or  corporation  capable  of  giving  credit,  and 
of  being  sued  in  an  action  at  law.  Nichols,  Admr.  v.  Davis, 
1  Bibb,  490. 

Since  the  receiver  is  an  officer  of  court,  and  all  contracts 
made  by  him  are  subject  to  ratification  by  the  court,  it  has 
the  undoubted  power  to  vacate  or  modify  any  agreement  or 
contract  which  the  receiver  has  made.  High  on  Eec.  sec. 
180;  Mooney  v.  B.  C.  L.  Ins.  Co.  9  Abb.  Pr.  (N.  S.)  103. 

The  receiver's  certificates  are  not  negotiable  instruments, 
because  they  are  payable  only  out  of  a  particular  fund. 
Dawkes  v.  Deloram,  3  Wils.  207;  Story  on  Prom.  Notes,  sec. 
22-25;  Parsons  on  Bills,  sec.  43;  1  Daniell  on  Neg.  Inst, 
sees.  149-155;  Janny  v.  Herle,  2  Lord  Eaym.  1364;  Harriman 
v.  Sanborn,  43  N.  H.  129;  Averitt  v.  Booker,  15  Gratt.  163; 
Corbett  v.  State,  24  Ga.  287;  West  v.  Foreman,  21  Ala.  400; 
Mills  v.  Kuykendall,  2  Blackf.  48;  McGee  v.  Larramoor,  50 
Mo.  425;  Husband  v.  Epling,  81  111.  172;  Baird  v.  Under- 
wood, 74  id.  176;  Kelly  v.  Hemingway,  13  id.  604;  Smally  v. 
Edy,  15  id.  324. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

Many  of  the  principal  faots  contained  in  this  record  appear 
by  stipulation  of  the  parties.     On  May  22,  1875,  under  a  bill 
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filed  by  a  bondholder,  the  Peoria  and  Springfield  Eailroad 
Company  was  placed  in  the  hands  of  a  receiver,  who,  under 
the  direction  of  the  court,  took  possession  of  all  the  property 
of  the  company. 

Application  was  made  to  the  court,  by  the  first  receiver 
appointed,  for  leave  to  borrow  money  with  which  to  make 
needed  improvements  indispensable  to  the  preservation  of  the 
property  and  to  the  profitable  running  of  the  road,  which  was 
granted,  and  the  receiver  authorized  to  borrow  a  sum  of 
money,  not  exceeding  $20,000,  for  the  purposes  named  in  the 
order  of  the  court,  to  be  paid  out  of  the  earnings  and  pro- 
ceeds of  the  property  after  first  paying  the  operatives  and 
employees  of  the  road. 

Afterwards,  on  the  22d  day  of  June,  1875,  by  another 
order  of  the  court,  the  receiver  was  authorized  to  borrow 
$34,646,  including  the  $20,000  specified  in  the  previous  order, 
to  be  by  him  expended  for  the  purposes,  and  no  other, 
expressed  in  the  order  of  June  14,  1875,  and  in  his  concurrent 
application,  for  a  period  of  not  less  than  one  nor  more  than 
five  years,  with  interest  not  exceeding  ten  per  cent  per  annum, 
and  for  which  he  was  authorized  to  issue  to  the  person  or 
persons  from  whom  he  should  borrow  the  money  his  certifi- 
cate as  such  receiver,  the  form  of  which  was  prescribed  by  the 
court,  and  that  it  should  express  on  its  face  to  whom  it  was 
issued,  on  what  account,  and  that  it  was  issued  by  order  of 
the  court, — a  copy  of  which  order  was  required  to  be  printed 
on  the  back  of  the  certificate. 

The  money  to  be  borrowed  by  the  receiver  under  this  order 
was  to  be  a  first  lien  on  the  income,  revenues  and  earnings 
of  the  railroad  company  after  deducting  therefrom  the  oper- 
ating expenses,  and  on  all  other  property  of  the  company, 
real  and  personal.  It  was  made  the  duty  of  the  receiver  from 
time  to  time  to  report  his  acts  and  doings  to  the  court,  and 
so  soon  as  he  should  borrow  any  money  to  report  to  the  court 
the  person  or  persons  from  whom  it  was  obtained,  the  time  of 
payment,  and  the  rate  of  interest  to  be  paid. 
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On  the  resignation  of  the  first  receiver  another  one  was 
appointed  by  the  court,  who  was  required  to  give  bond  in  the 
sum  of  $50,000,  conditioned  for  the  faithful  performance  of 
his  duties  as  such  receiver. 

It  was  made  to  appear  that  the  indebtedness  incurred  by 
the  first  receiver  remaining  unpaid  amounted  to  about 
$100,000,  and  that  the  receiver  just  appointed  was  unable  to 
meet  such  indebtedness  from  the  current  earnings  of  the  road, 
and  thereupon  it  was  ordered  by  the  court  that  the  receiver 
issue  certificates  of  indebtedness  for  any  outstanding  valid 
indebtedness  of  the  late  receiver,  or  to  borrow  a  sufficient 
sum  of  money  with  which  to  pay  such  indebtedness,  on  such 
time  as  he  should  deem  proper,  not  exceeding  two  years,  and 
at  a  rate  of  interest  not  exceeding  ten  per  cent  per  annum, 
payable  semi-annually. 

The  amount  of  such  certificates  was  limited  to  the  present 
indebtedness  of  the  late  receiver,  and  -was  not  to  exceed 
$100,000,  and  to  be  used  for  the  purpose  of  liquidating  such 
indebtedness,  and  for  no  other  purposes.  The  form  of  the 
certificate  the  receiver  was  authorized  to  issue  was  prescribed. 
It  was  to  be  made  payable  to  the  party  to  whom  it  was  to  be 
delivered,  or  his  order,  and  a  copy  of  the  order  of  the  court 
authorizing  the  issuing  of  such  certificates  was  required  to  be 
printed  on  the  back  thereof. 

On  the  7th  of  October,  1878,  Archibald  Turner  and  Joseph 
S.  Decker  filed  their  intervening  petition  in  the  original  cause 
wherein  the  receiver  had  been  appointed,  in  which  they  rep- 
resented to  the  court  that  they  were  the  bona  fide  holders  of 
a  certificate  of  indebtedness  issued  by  the  second  receiver  of 
the  effects  of  the  railroad  company,  dated  November  20,  1877, 
payable  on  or  before  the  20th  day  of  August,  1878,  for  the 
sum  of  $5,000,  payable  to  B.  E.  Smith  or  bearer,  and  that 
such  certificate  was  issued  on  account  of  indebtedness  incur- 
red by  the  former  receiver  under  the  order  of  the  court  ren- 
dered in  the  principal  cause.  Petitioners  state  the  manner  in 
which  they  became  the  holders  of  such  certificate,  from  which 
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it  appears  that  Benjamin  E.  Smith,  the  payee  named  in  the 
receiver's  certificate,  was  indebted  to  them  in  the  sum  of 
$6500,  for  which  they  held  his  protested  checks.  At  this  time 
petitioners  were  pressing  Smith  for  payment,  when  he  repre- 
sented to  them  that  his  draft  on  the  manufacturing  firm  of 
H.  E.  Smith  &  Co.  would  be  good.  Thereupon  it  was  agreed 
that  petitioners  would  accept  Smith's  draft  on  H.  E.  Smith  & 
Co.  at  sight  for  $4900  and  advance  him  $3400  in  cash,  which 
they  did,  and  give  him  credit  with  $1500  balance  when  paid 
on  his  indebtedness  to  them,  which  draft  for  $4900  was  to  be 
and  was  secured  by  the  transfer  to  them  of  the  receiver's 
certificate  mentioned,  as  collateral.  The  draft  Smith  gave 
petitioners  on  the  firm  of  H.  E.  Smith  &  Co.  was  protested 
and  was  never  paid.  Some  further  changes  in  the  securities 
were  made,  but  the  indebtedness  for, which  the  certificate  of 
the  receiver  was  pledged  as  collateral  security  was  never  paid, 
and  by  reason  of  such  default  petitioners  demand  payment  of 
the  certificate  held  by  them,  and,  having  filed  their  petition 
for  that  purpose,  ask  an  order  upon  the  receiver  of  the  rail- 
road company  to  pay  them  the  amount  thereof  out  of  funds 
in  his  hands  properly  applicable  thereto. 

An  answer  by  the  acting  receiver  was  filed  denying  the 
allegations  of  the  petition.  The  cause  was  then  referred  by 
the  court  to  the  master  in  chancery  to  take  proofs  and  report 
his  findings  thereon.  The  master  reported  on  the  facts 
proven,  about  which  there  does  not  seem  to  be  any  consider- 
able disagreement,  his  conclusions,  as  follows: 

"  1st.  That  the  receivership  has  received  no  benefit  what- 
ever from  said  certificate,  and  that  no  part  of  it  went  to  the 
payment  of  the  indebtedness  of  the  former  receiver  of  this 
court. 

"  2d.  That  the  receiver  had  no  power  or  authority  to  dis- 
pose of  certificates  save  in  the  manner  and  for  the  purposes 
expressed  in  the  order  of  the  court  set  out  on  the  back  of  the 
certificates;  that  neither  Mr.  Smith  nor  the  petitioners  were 
creditors  of  the   former  receiver,  and   that  neither  of  them 
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paid  the  receiver  any  money  or  other  property  that  could  be 
by  him  used  in  the  payment  of  debts  of  the  former  receiver. 
Nor  did  the  said  certificate  go  to  the  reduction  of  such  indebt- 
edness in  any  way  or  manner.  Hence  the  object  of  the  order 
was  in  nowise  carried  out. 

"  3d.  I  find  that  the  authority  of  Mr.  Hilliard  to  borrow 
and  receive  money  and  issue  certificates  therefor,  could  not  be 
delegated  to  another,  so  as  to  bind  the  fund  in  court. 

"  4th.  I  find  that  these  certificates  of  indebtedness  are  not 
negotiable  instruments  in  the  sense  which  will  cut  oif  equities 
or  defences  as  against  innocent  holders  for  value,  but  that  the 
same,  even  in  the  hands  of  bona  fide  purchasers  without 
notice,  are  subject  to  the  same  equitable  defences  which 
would  exist  between  the  original  parties  thereto. 

"  5th.  This  certificate  in  form  was  a  certificate  of  indebt- 
edness payable  to  B.  E.  Smith,  and  petitioner  dealt  with  him 
as  the  owner  thereof.  Certainly  Mr.  Smith  could  not  enforce 
its  payment, — having  paid  nothing  therefor,  he  had  no  title 
and  could  grant  none." 

As  the  exceptions  taken  to  the  master's  report  relate  more 
to  his  conclusions  drawn  from  the  evidence  than  to  matters 
of  disputed  fact,  it  will  not  be  necessary  to  note  them  to  an 
understanding  of  the  case.  The  circuit  court  disallowed  the 
claim,  and  on  the  appeal  of  petitioners  to  the  Appellate  Court 
for  the  Second  District,  that  decree  was  affirmed.  The  case 
comes  now  to  this  court  on  the  appeal  of  petitioners. 

Under  the  facts  there  can  be  no  pretence,  had  the  claim 
been  presented  by  the  payee  named  in  the  certificate,  that  he 
would  have  been  entitled  to  have  it  paid  out  of  any  funds  in 
the  hands  of  the  receiver.  It  was  not  issued  to  him  on 
account  of  any  indebtedness  incurred  by  the  former  receiver, 
nor  did  the  receivership  receive  the  slightest  benefit  from 
him  or  any  one  else  for  the  transfer  of  the  certificate.  Unless, 
therefore,  the  holders  occupy  the  position,  with  reference  to 
this  certificate,  of  innocent  assignees  of  negotiable  or  com- 
mercial paper,  either  under   our   statute,  or  at  common  law, 
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under  the  law  merchant,  it  follows  that  whatever  equitable 
defences  would  prevail  as  to  the  original  payee  would  prevail 
as  against  them. 

The  decision  might  be  placed  on  the  single  ground  that  the 
intervening  petitioners  are  not  in  fact  assignees,  in  an}'  sense, 
of  the  receiver's  certificate.  They  are  simply  what  they  rep- 
resent themselves  to  be,  viz:  bona  fide  holders  of  the  certifi- 
cate for  a  valuable  consideration.  It  was  never  indorsed  to 
them  by  the  payee  by  any  writing  on  the  back  or  otherwise. 
Such  title  as  they  have,  passed  to  them  by  delivery.  The 
certificate  is  made  payable  to  a  particular  person  named  "  or 
bearer,"  and  the  insistence  is,  that  under  our  recent  statute 
in  relation  to  negotiable  instruments,  the  holders  may  bring 
an  action  in  their  own  names  and  be  entitled  to  the  same 
protection  against  defences  as  an  assignee  of  a  negotiable  in- 
strument before  maturity  under  the  former  statute,  without 
the  indorsement  in  writing  of  the  party  named  as  payee. 
That  proposition  can  hardly  be  maintained.  The  act  of 
1874,  relied  on,  provides:  "  Any  note,  bond,  bill,  or  other 
instrument  of  writing,  made  payable  to  bearer,  may  be 
transferred  by  delivery  thereof,  and  an  action  may  be  main- 
tained thereon  in  the  name  of  the  holder  thereof." 

In  this  case  the  certificate  issued  by  the  receiver  was  made 
payable  to  the  party  named  "or  bearer,"  without  authority 
from  the  court  from  which  he  obtained  authority  to  act  in  the 
premises.  The  order  of  the  court  was,  it  should  be  made 
payable  to  such  person  "or  order."  Of  this  petitioners  must 
have  been  aware,  for  on  the  back  of  the  certificate  was  a 
printed  copy  of  the  order  of  the  court.  But  this  is  not  a 
matter  that  affects  materially  the  decision.  The  certificate  is 
not  made  payable  to  "  bearer."  It  is  payable  to  a  particular 
person  by  name  "or  bearer." 

By  our  statute  all  notes,  bonds,  bills  Or  other  instruments 
in  writing,  made  to  any  person  or  corporation,  for  the  pay- 
ment of  money  or  articles  of  personal  property,  "shall  be 
taken  to  be  due  and   payable,  and  the  sum  of  money  or  arti- 
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cles  of  personal  property  therein  mentioned  shall,  by  virtue 
thereof,  be  due  and  payable  as  therein  expressed."  Such 
instruments  are  only  assignable,  under  our  law,  so  as  to 
enable  the  assignee  to  maintain  an  action  in  his  own  name, 
by  the  person  named  as  payee,  by  indorsement  thereon  under 
the  hand  of  such  person.  It  makes  no  difference  that  such 
instruments  contain,  in  addition  to  the  name  of  the  payee, 
the  words  "  order,"  or  "  bearer."  The  recent  statute  has  not 
repealed  the  former  law,  that  made  the  indorsement  under 
.the  hand  of  the  payee  necessary,  so  as  absolutely  to  transfer  and 
vest  the  property  of  negotiable  instruments  in  the  assignee. 

But  the  decision  may  be  placed  on  broader  grounds,  viz: 
that,  the  certificate  of  the  receiver,  held  by  the  intervening 
petitioners,  is  not  commercial  paper,  and  is  not  such  an  in- 
strument as  is  assignable  at  common  law  or  under  our  statute. 
Commercial  or  negotiable  paper,  either  at  common  law,  or 
under  our  law  as  declared  by  statute,  has  been  so  often 
defined  that  no  extended  discussion  is  necessary.  An  old 
case,  declaring  what  instrument  or  writing  constitutes  a  good 
bill  of  exchange  according  to  the  law,  usage  or  custom  of 
merchants,  is  Dawhes  v.  Lorane,  3  Wils.  207.  The  case  is 
often  referred  to  as  an  exposition  of  the  common  law  as  re- 
spects such  paper.  Although  such  an  instrument  need  not  be 
expressed  in  any  certain  form  or  set  of  words,  yet  it  must 
have  some  essential  qualities,  without  which  it  is  not  a  bill 
of  exchange.  It  is  said  :  "  It  must  carry  with  it  a  personal 
and  certain  credit  given  to  the  drawer,  not  confined  to  credit 
upon  any  thing  or  fund ;  *  *  *  he  to  whom  such  bill  is 
made  payable  or  indorsed  takes  it  upon  no  particular  event  or 
contingency,  except  the  failure  of  the  general  personal  credit 
of  the  persons  drawing  or  negotiating  the  same." 

The  courts  of  this  country  have,  with  great  unanimity, 
given  the  same  general  definition  of  negotiable  instruments. 
This  court,  in  Baird  v.  Underwood,  74  111.  176,  said:  "It 
enters  into  the  definition  of  a  promissory  note,  that  the  money 
must  be  payable  at  all  events,  not  depending  on  any  contin- 
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gency  either  in  regard  to  the  event  or  the  fund  out  of  which 
payment  is  to  be  made,  or  to  the  parties  by  or  to  whom  pay- 
ment is  to  be  made."  Husband  v.  Epling,  81  111.  172;  Mills 
v.  Kuylcendall,  2  Black.  47  ;  Harriman  v.  Sanborn,  43  Me.  128; 
West  v.  Foreman,  21  Ala.  400 ;  Corbett  v.  The  State,  24  Ga.  287. 
The  statute  of  this  State  makes  all  promissory  notes,  bonds, 
bills  and  other  instruments  in  writing,  whether  for  the  pay- 
ment of  money  or  articles  of  personal  property,  assignable  by 
indorsement  thereon  under  the  hand  of  the  payee,  in  the 
same  manner  that  bills  of  exchange  are ;  but  it  is  essential  to 
the  negotiability  of  such  instruments  that  they  must  be  pay- 
able absolutely  and  unconditionally,  not  depending  on  any 
contingency,  either  in  regard  to  the  event  or  the  fund  out  of 
which  payment  is  to  be  made,  or  as  to  the  parties  by  or  to 
whom  payment  is  to  be  made.  Otherwise  such  instruments 
are -not  assignable,  either  at  common  law  or  under  our  statute, 
so  as  absolutely  to  transfer  and  vest  the  property  in  the 
assignee  and  enable  him  to  maintain  an  action  in  his  own 
name.  An  instrument  for  the  payment  of  money,  not  assign- 
able or  negotiable,  as  those  words  are  used  in  the  law,  is 
subject  to  the  same  defences  in  the  hands  of  the  holder,  not- 
withstanding he  may  have,  in  good  faith,  paid  full  value 
therefor,  as  could  be  made  against  the  original  payee. 

Applying  these  well  understood  principles,  it  is  apparent 
that  receivers'  certificates,  such  as  the  one  found  in  this  record, 
have  not  the  essential  qualities  of  negotiable  or  commer- 
cial paper.  They  are  of  recent  introduction  in  business 
transactions,  and  have  not  been  the  subject  of  much  judicial 
construction.  The  most  that  can  be  predicated  of  them  is, 
that  they  are  evidence  in  the  hands  of  the  holder  that  he  is 
entitled  to  receive  from  the  fund  under  the  control  of  the 
court  that  authorized  its  officer  to  issue  them,  the  amount 
specified,  if  the  fund  is  sufficient  to  pay  in  full  all  holders  of 
such  certificates,  or  if  it  is  not  sufficient,  then  on.ly  a  pro  rata 
share  with  other  holders.  Nearly  every  quality  essential  to 
the  negotiability  of  commercial  paper  is  wanting  in  such  cer- 
10—95  III. 
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tificates.  In  the  first  place,  they  are  not  payable  uncondi- 
tionally out  of  any  fund.  Whether,  in  any  event,  they  are 
payable  in  full,  depends  on  the  question,  whether  the  fund 
under  the  control  of  the  court  is  sufficient  for  that  purpose. 
That  fact  can  not  be  known  except  upon  inquiry  into  the 
amount  of  such  certificates  issued  by  the  officer  authorized  to 
act,  and  as  to  the  value  of  the  fund  to  be  administered.  A 
bill  of  exchange  is  not  good  when  drawn  payable  out  of  a 
particular  fund  that  is  uncertain  and  contingent.  The  fund 
out  of  which  payment  is  to  be  made  must  be  certain,  as  well 
as  the  obligation  of  the  maker  or  drawer.  Dawks  v.  Earl  of 
DeLoraine,  2  Blackstone,  782.  Then,  again,  there  is  no  per- 
sonal liability  upon  any  one  for  the  payment  of  such  certifi- 
cates, and,  as  we  have  seen,  one  essential  quality  of  negotiable 
paper  is  the  personal  liability  of  the  maker. 

In  Mills  v.  Kuyhendall,  supra,  a  draft  by  an  heir  upon  the 
administrator  to  pay  a  certain  sum  out  of  his  share  of  the 
estate  was  held  not  to  be  a  bill  of  exchange,  and  the  reason 
assigned  was,  it  was  not  drawn  upon  the  general  credit  of  the 
drawer,  but  was  only  a  request  to  pay  out  of  a  particular 
fund.  English  cases  cited  are  to  the  same  effect.  That  is 
precisely  the  case  here.  Certificates  of  indebtedness,  made 
by  a  receiver  under  the  direction  of  the  court,  binds  no  one 
personally,  nor  can  any  action  be  maintained  on  such  instru- 
ments against  any  one.  Only  the  fund  or  property  under  the 
control  of  the  court  is  bound,  and  that  only  when  it  is  equita- 
ble to  charge  such  fund  with  the  payment  of  the  money 
evidenced.  Such  instruments  not  having  the  qualities  of 
negotiable  paper,  are  not  assignable  under  our  statute,  or  as 
at  common  law,  so  as  to  bar  the  equities  existing  against  the 
payees  to  whom  they  were  issued.  The  same  conclusion  was 
reached  by  the  court  in  Bank  of  Montreal  v.  0.  G.  and  W.  B. 
R.  Co.  48  Iowa,  518,  where  an  analogous  question  was  con- 
sidered. 

The   conclusion   reached   rests    upon   legal   principles  that 
have  long  been  settled,  but  the  rule  deducible  therefrom  has 
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the  strongest  equitable  considerations  for  its  support.  It 
usually  appears  on  the  face  of  such  instruments  by  what 
authority  they  were  issued,  and  for  what  specific  purpose. 
Holders,  therefore,  will  always  be  chargeable  with  notice  of 
these  facts.  Considerations  of  the  highest  concern  to  all  par- 
ties interested  in  the  trust  property  make  it  imperative  the 
court  that  charges  the  fund,  through  its  appointed  officer, 
should  have  the  most  vigilant  care  that  the  property  is  not 
improvidently  wasted.  All  persons  dealing  in  such  securities 
must  know  that  payment  can  only  be  coerced  by  application 
to  the  court  having  the  control  of  the  trust  property  for  an 
order  upon  its  acting  officer.  Such  certificates  have  not  been 
current  in  commercial  transactions  as  bills  of  exchange  and 
other  negotiable  paper,  nor  are  they  likely  to  become  so.  It 
is  known  they  are  issued  only  for  the  benefit  of  the  trust  prop- 
erty, and  usually  the  specific  purpose  is  mentioned  on  the  face, 
or,  as  in  this  case,  on  the  back  of  the  certificate.  The  design 
is  only  to  charge  the  trust  property,  and  that  only  so  far 
as  it  is  equitable  to  do  so.  While  courts  will  be  zealous  to 
protect  the  rights  of  parties  who  may  have  furnished  money 
for  the  preservation  of  the  trust  property,  equal  care  will  be 
observed  to  see  that  the  property  is  not  wasted  by  improvi- 
dent acts  of  receivers. 

In  this  case  the  certificate  was  issued  to  a  party  to  whom 
the  trust  property  equitably  owed  nothing.  It  was  transferred 
to  the  intervening  petitioners  as  collateral  security  for  his 
individual  indebtedness  to  them.  Equitably,  the  payee  had 
no  claim  whatever  on  the  trust  property,  and  as  the  holders 
occupy  his  shoes,  they  stand  in  no  better  position  in  a  court 
of  equity  where  the  fund  is  being  administered. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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Hannah  Hollenbeck,  Admx. 

v. 
County  of  Winnebago  et  al. 

Filed  at   Ottawa  May  18,  1880. 

1.  Municipal  corporations — liability  to  private  action  for  negligence.  At 
common  law  a  private  action  will  not  lie  against  a  county  for  injuries  occa- 
sioned by  the  negligence  of  its  servants  or  officers  in  respect  of  the  perform- 
ance or  non-performance  of  their  duties.  And  there  is  no  distinction,  in  the 
application  of  this  rule,  between  the  neglecting  to  do  or  perform  an  act  which 
ought  to  have  been  performed,  and  the  performance  of  the  duty  in  a  negligent 
manner. 

2.  Nor  has  the  statute  provided  any  such  remedy,  or  declared  any  liability 
on  the  part  of  a  county  in  that  regard. 

3.  Negligence — pleading — liability  of  individuals  for  negligence  in  the  erec- 
tion of  a  public  building.  While  it  is  doubtless  true  that  where  a  person,  who 
is  employed  as  a  laborer  in  the  erection  of  a  building,  receives  a  personal 
injury  through  the  negligence  of  the  owner  or  person  who  has  the  exclusive 
charge  of  the  erection  of  the  building  and  furnishing  of  materials  therefor, 
he  may  recover  for  such  injury  as  against  such  owner  or  person,  he  having 
himself  exercised  due  care  to  guard  against  the  danger, — yet,  in  order  to  avail 
of  the  remedy,  it  must  appear  that  the  person  thus  sought  to  be  held  liable 
had  such  an  exclusive  control  over  the  erection  of  the  building  in  respect  to 
the  plan  of  the  structure,  the  materials  to  be  used,  etc.,  as  would  have  enabled 
him  to  avoid  or  avert  the  danger. 

4.  So,  where  a  county,  engaged  in  the  erection  of  a  court  house,  appointed, 
through  its  county  board,  a  building  committee,  consisting  of  several  persons, 
and  also  appointed  a  superintendent,  giving  to  the  committee  and  to  the  super- 
intendent certain  powers  and  imposing  upon  them  certain  duties,  in  respect  of 
the  construction  of  the  building,  and  while  the  building  was  in  process  of 
erection  a  portion  of  it  fell  and  killed  one  of  the  men  employed  upon  the 
work,  in  an  action  by  the  administrator  of  the  workman  killed,  against  the 
county,  the  building  committee,  and  the  superintendent,  it  was  averred 
in  the  declaration  that,  "  whereas,  the  defendants,  on  etc.,  were  possessed  and 
had  the  supervision  and  control  of  a  certain  building,  *  *  which  building 
was  then  and  there  being  erected  by  and  under  the  supervision  and  control 
of  the  defendants,  *  *  who  ought  to  have  kept  the  same  in  good  and  safe 
condition  while  the  same  was  being  so  erected,  *  *  yet  the  defendants, 
not  regarding  their  duty  in  that  behalf,  while  they  were  so  possessed  and  had 
the  supervision  and  control  of  the  erection  of  the  building,"  etc.  It  was  held, 
it  did  not  sufficiently  appear  from   these   averments,  in   order  to  charge  the 
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individual  defendants,  that  they  had  exclusive  control  in  the  furnishing  of 
materials,  selecting  the  plans,  and  erecting  the  building,  and  such  exclusive 
control  was  essential  to  fix  their  liability. 

5.  The  charging  of  joint  negligence  against  the  county  and  the  individual 
defendants,  and  a  joint  control  in  the  matter  of  erecting  the  building,  was 
not  enough  to  charge  the  individual  defendants,  when  considering  the  ques- 
tion of  their  liability  as  separate  and  distinct  from  the  alleged  liability  of 
the  county,  and  independently  of  the  question  whether  the  county  was  liable 
at  all. 

6.  Moreover,  there  was  no  averment  that  the  individual  defendants  selected 
the  plan  for  the  building,  or  had  any  legal  right  so  to  do,  or  that  they  selected 
the  materials,  or  directed  as  to  the  manner  in  which  the  materials  should  be 
used.  The  statute  confers  upon  the  county  board  the  power  to  erect  and  keep 
in  repair  the  county  buildings,  and  that  power  can  not  be  delegated  so  as  to 
deprive  the  county  board  of  the  control  over  the  manner  of  erecting  such 
buildings. 

7.  And  so  far  as  the  averments  mentioned  are  concerned,  it  does  not  appear 
what  powers  or  duties  had  been  conferred  or  imposed  upon  the  building  com- 
mittee or  the  superintendent  by  the  county  board,  or  that  they  were  given  any 
control  whatever  over  the  plans,  or  the  materials  to  be  used,  or  other  matters 
affecting  the  manner  of  the  erection  of  the  building  with  a  view  to  its  safety. 

8.  It  appeared  from  other  averments  in  the  declaration  that  the  individual 
defendants  derived  their  powers,  whatever  they  were,  from  the  county  board 
which  appointed  them,  it  being  alleged  that  the  building  committee  and  the 
superintendent  were  thereby  given  certain  described  authority  and  control 
over  the  erection  of  the  building, — but  the  pleader,  instead  of  averring  his  own 
conclusion  as  to  the  character  of  the  power  conferred  by  the  county  board, 
should  have  averred  the  facts,  so  that  the  court  could  determine  for  itself, 
from  those  facts,  the  real  character  of  the  power  conferred  and  of  the  duties 
imposed,  and  thus  been  enabled  to  ascertain  the  true  measure  of  responsibility 
resting  upon  those  charged  with  the  duties  and  vested  with  the  power. 

9.  When  the  plaintiff's  right  consists  in  an  obligation  on  the  defendant  to 
observe  some  particular  duty,  the  declaration  must  state  the  nature  of  such 
duty,  whether  the  duty  arises  out  of  a  contract  between  the  parties,  or  exists 
on  the  obligation  of  law  in  view  of  the  defendant's  particular  character  or 
situation. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Winnebago  county,  the  Hon.  John  V.  Eustace,  Judge, 
presiding. 
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Mr.  N.  C.  Warner,  for  the  appellant : 

A  county  is  no  more  a  part  of  the  sovereignty  of  the  State 
than  a  city;  both  are  created  by  statute.  A  county  is  a  body 
corporate  and  politic,  capable  of  suing  and  being  sued,  etc. 
Rev.  Stat.  306,  sec.  22. 

It  has  the  express  power  to  make  all  contracts,  and  do  all 
other  acts  in  relation  to  the  property  and  concerns  of  the 
county  necessary  to  the  exercise  of  its  corporate  powers.  Ibid. 
sec.  24. 

Through  its  board  it  has  power  to  take  and  have  the  care 
and  custody  of  all  real  and  personal  estate  owned  by  it,  and 
to  manage  the  county  funds  and  business,  except  as  otherwise 
provided,  and  to  levy  and  have  collected  taxes  for  county 
purposes.     Ibid,  sec,  25. 

And  it  is  made  the  duty  of  the  board  to  erect  or  otherwise 
provide,  when  necessary  and  the  finances  of  the  county  will 
justify  it,  and  keep  in  repair,  a  suitable  court  house,  etc.  Ibid, 
sec.  26. 

Whatever  may  have  been  the  common  law  rule  as  to  the 
liability  of  counties  for  neglect  of  duty  imposed  by  law  on 
the  officials  thereof,  suit  may  now  be  brought  against  them  as 
corporations,  and  they  are  responsible  as  such  for  the  acts  of 
their  officers,  either  of  omission  or  commission  in  the  sphere 
of  their  appropriate  duties  as  required  by  law,  in  the  same 
manner  as  the  officers  of  other  corporations. 

It  is  not  disputed  the  county  would  be  liable  upon  its  con- 
tract to  build  a  court  house  in  a  proper  case;  yet  the  statute 
is  silent  as  to  the  particular  manner  of  such  liability  as  it  is 
in  respect  to  its  liability  for  torts  growing  out  of  such  a  con- 
tract. It  simply  contains  a  broad  provision  that  it  may  sue 
and  be  sued.  House  v.  Commissioners  of  Montgomery  County, 
60  Ind.  580. 

The  Iowa  decisions  are  valuable  because  based  upon  the 
statutory  powers,  and  they  are  uniform  that  the  defendant 
county  is  liable.  Wilson  &  Gustin  v.  Jefferson  County,  13 
Iowa,  181;  Brown  v.  Jefferson  County,  16  id.  339;  Kendall  v. 
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Lucas  County,  26  id.  395;  Taylor  v.  Davis  County,  40  id.  295. 
See  also,  Commissioners  of  Anne  Arundel  County  v.  Duckett, 
20  Md.  468;  Wheeler  v.  Troy,  20  N.  H.  77;  Dean  v.  New 
Milford  Township,  5  Watts  &  S.  545;  Erie  City  v.  Swingle,  22 
Pa.  St.  384. 

In  this  case  the  county  built  a  court  house,  as  it  had  a  right 
to  do,  but,  in  doing  it,  proceeded  so  negligently  and  unskill- 
fully  that  a  large  portion  of  it  fell  in,  and  the  plaintiff's 
intestate,  while  faith  fully  performing  his  labor  thereon,  "exer- 
cising all  due  care  and  diligence,"  thereby  met  a  horrible 
death;  therefore,  the  county  is  liable  upon  settled  principles. 
Citing  Conrad  v.  Trustees  of  Ithaca,  16  N.  Y.  171;  Mayor  of 
New  York  City  v.  Furze,  3  Hill,  618;  Rochester  White  Lead 
Co.  v.  City  of  Rochester,  3  Com.  467;  Barton  v.  City  of  Syra- 
cuse, 36  N.  Y.  54;  Emery  v.  Lowell,  104  Mass.  13;  Child  v. 
Boston,  4  Allen,  41 ;  McGregor  v.  Boyle,  34  Iowa,  268 ;  Requa 
v.  City  of  Rochester,  45  N.  Y.  129;  Haines  v.  Lockport,  50  id. 
236;  McCarty  v.  City  of  Syracuse,  46  id.  194;  Lloyd  v.  Mayor 
of  New  York,  1  Seld.  369;  Baker  v.  Boston,  12  Pick.  184; 
Thayer  v.  Boston,  19  id.  511;  The  People  v.  Corporation  of 
Albany,  11  Wend.  544. 

The  declaration  shows  the  acts  which  caused  the  injury 
were  done  under  and  in  consequence  of  the  direction  of  the 
county,  upon  its  adopted  plans.  In  such  case,  the  county  also 
having  retained  the  supervision  and  control  of  the  building 
during  its  progress  of  erection,  is  to  be  regarded  as  the  supe- 
rior, and  responsible  as  such,  although  it  did  the  work  by 
contract.  Nevins  v.  City  of  Peoria,  41  111.  503;  Baker  v. 
Boston,  12  Pick.  184;  Thayer  v.  Boston,  19  id.  511;  Scott  v. 
Mayor,  37  Eng.  Law  and  Eq.  495. 

The  defendants  are  jointly  and  severally  liable  for  a  joint 
tort.  All  persons  concerned  in  a  wrong  are  liable  to  be 
charged  as  principals.  Sands  v.  Child,  3  Lev.  352 ;  Story  on 
Agency,  sec.  309;  Smith's  Master  and  Servant,  245-6;  Regina 
v.  Longton  Gas  Co.  2  Ell.  &  Ell.  651  ;  Rowe  v.  Addison,  34 
N.  H.  306;  Montfort  v.  Hughes,  3  E.  D.  Smith,  691;  Richt- 
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myer  v.  Richtmyer,  50  Barb.  55;  Mcintosh  v.  Ensign,  28 
N.  Y.  173. 

Even  if  the  county  was  not  liable,  the  contractors  and 
others  were,  and  it  was  error  to  sustain  the  demurrer  to  the 
whole  declaration.  Board  of  Comrs.  v.  White  Water  Valley 
Canal  Co.  2  Ind.  165. 

The  defendants,  Ferguson,  Latham,  Haines,  Mackey,  Mer- 
ritt,  Herring  and  Kirk,  are  jointly  and  severally  liable  in 
their  capacity  as  supervisors,  and  the  court  erred  in  sustaining 
the  demurrer  to  the  declaration  so  far  as  it  charged  such  de- 
fendants. Turney  v.  Smith,  86  111.  391 ;  Adsit  v.  Brady,  4 
Hill,  632;  Gardner  v.  Hearth,  2  Barb.  168;  Vandenburg  v. 
Truax,  4  Denio,  465;  Latham  v.  Roach,  72  111.  179;  Conner 
v.  Adams,  13  Hun.  1ST.  Y.  427 ;  Robinson  v.  Chamberlain,  34 
N.  Y.  387. 

Mr.  J.  C.  Garver,  and  Mr.  William  Lathrop,  for  the 
appellee: 

Upon  the  point  of  the  non-liability  of  the  county,  except 
in  cases  where  the  action  is  expressly  given  by  statute,  we  cite 
the  following  authorities:  Askew  v.  Hale  Co.  54  Ala.  639; 
City  of  Richmond  v.  Lang's  Admrs.  17  Gratt.  375;  Wheatly 
v.  Mercer  Co.  9  Bush,  704;  Crowell  v.  Sonoma  Co.  25  Cal. 
313;  Wehn  v.  Comrs.  of  Sage  Co.  5  Neb.  494;  Freeholders  of 
Sussex  v.  Strader,  3  Harr.  108 ;  Cooley  v.  Freeholders  of  Sussex, 
3  Dutch.  415;  Hamilton  Co.  v.  Mighels,  7  Ohio  St.  109;  East- 
man v.  Meredith,  36  N.  H.  284 ;  Riddle  v.  Locks,  etc.  7  Mass. 
169 ;  Mower  v.  Leicester,  9  id.  256  ;  Chidsey  v.  Town  of  Canton, 
17  Conn.  475;  Beardon  v.  St.  Louis  Co.  36  Mo.  555;  Soper 
v.  Henry  Co.  26  Iowa,  264;  Ward  v.  Hartford  Co.  12  Conn. 
404;  Bigelow  v.  Randolph,  14  Gray,  541;  Fisher  v.  Boston, 
104  Mass.  87  ;  Oliver  v.  Worcester,  102  id.  499  ;  Hill  v.  Boston, 
122  id.  344;  Finch  v.  Board  of  Education,  30  Ohio  St.  37; 
Hedges  v.  Madison  Co.  1  Gilm.  567;  Schuyler  Co.  v.  Madison 
Co.  4  id.   20;    Waltham   v.  Kemper,  55  111.  346;  Russell  v. 
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Steuben,  57  id.  35;  White  v.  Bond  Co.  58  id.  297;  Symonds 
v.  Clay  Co.  71  id.  355. 

The  power  to  erect  a  court  house  is  vested  by  statute  in  the 
county  board,  and  must  be  exercised  by  it  as  a  board  or  not 
at  all.  Birdsall  v.  Clarh  et  al.  73  K  Y.  73 ;  Thompson  v. 
Schimerhorn,  2  Seld.  92;  East  St.  Louis  v.  Wehrung,  50  111. 
28;  Dill.  Mun.  Corp.  sec.  66. 

The  county  and  the  other  defendants  could  not  have  been 
jointly  guilty  of  the  act  charged.  The  law  gave  the  county 
alone  the  power  to  build  the  court  house,  and  no  one  else 
could  act  with  the  county.  Therefore  the  demurrer  was 
properly  sustained  as  to  all  the  defendants. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case,  brought  by  Hannah  Hollen- 
beck,  administratrix  of  the  estate  of  Almarin  Hollenbeck, 
deceased,  against  the  County  of  Winnebago,  Duncan  Fergu- 
son, F.  E.  Latham,  Anthony  Haines,  Hugh  Mackey,  Jo  B. 
Merritt,  John  E.  Herring  and  Jonathan  H.  Kirk,  to  recover 
for  the  death  of  Almarin  Hollenbeck,  who  was  killed  by  the 
falling  of  a  portion  of  the  court  house  while  it  was  being 
erected,  the  deceased,  at  the  time,  being  engaged  as  a  work- 
man on  the  building.  The  declaration  contained  five  counts. 
The  first  count  was  as  follows : 

For  that  whereas  the  defendants,  before  and  on  the  11th 
day  of  May,  A.  D.  1877,  were  possessed  and  had  the  super- 
vision and  control  of  a  certain  building,  situate  on  a  certain 
piece  or  parcel  of  land  in  the  county  of  Winnebago  aforesaid, 
before  that  time  dedicated  to  the  use  and  purpose  of  a  court 
house  square  or  site,  and  which  building  was  then  and  there 
being  erected  by  and  under  the  supervision  and  control  of  the 
defendants  as  and  for  a  court  house,  for  the  county  aforesaid, 
and  in  pursuance  of  a  resolution  of  the  Board  of  Supervisors 
of  Winnebago  county  aforesaid,  before  that  time  duly  passed 
therefor,  and  ought  to  have  kept  the  same  in  good  and  safe 
condition  while  the  same  was  being  so  erected  as  aforesaid ;  yet 


154    Hollenbeck,  Admx.  v.   Winnebago  Co.   [May 

Opinion  of  the  Court. 

the  defendants,  not  regarding  their  duty  in  that  behalf  while 
they  were  so  possessed  and  had  the  supervision  and  control 
of  the  erection  of  the  court  house  building  aforesaid,  to-wit : 
on  the  11th  day  of  May,  A.  D.  1877,  there  wrongfully  and 
negligently  suffered  the  same  to  be  and  remain  in  a  bad  and 
unsafe  condition,  and  to  be  erected  in  a  negligent  and  unsafe 
manner,  and  the  main  pavilion  to  said  court  house  building  to 
rest,  on  three  sides  thereof,  upon  iron  girders  without  sufficient 
lateral  stiffness,  and  the  ends  of  said  girders  resting  upon  the 
front  wall  to  said  main  pavilion  without  sufficient  bearing  upon 
said  front  wall;  and  certain  iron  pillars,  supporting  certain 
parts  of  said  building,  to  stand  upon  certain  brick  piers  in- 
sufficient in  size  and  strength  to  support  the  weight  placed 
upon  said  iron  pillars,  by  means  whereof  a  large  portion  of 
said  building  fell,  and  the  plaintiff's  intestate,  who  was  then 
and  there  lawfully  engaged,  as  a  brick  mason,  in  labor  upon 
the  main  pavilion,  and  upper  portion  of  said  court  house  build- 
ing, in  the  erection  thereof,  and  while  the  said  plaintiff's  in- 
testate, to-wit:  Almarin  Hollenbeck,  with  all  due  care  and 
diligence,  was  so  engaged  in  the  performance  of  his  said  labor, 
on  said  building  as  aforesaid,  was  cast  down  with  great  force 
and  violence,  and  buried  in  the  ruins  of  such  portion  of  said 
building  as  so  fell,  as  aforesaid,  and  was  thereby  then  and 
there  killed.  And  the  plaintiff  avers  that  the  said  Almarin 
Hollenbeck  left  him  surviving  the  plaintiff,  his  widow,  and 
one  Frank  Hollenbeck,  his  minor  son  and  next  of  kin,  who 
are  still  living;  and  that  by  reason  of  the  death  of  said 
Almarin  Hollenbeck,  as  aforesaid,  the  said  plaintiff  has  been 
and  is  deprived  of  her  means  of  support;  and  the  said  Frank 
Hollenbeck  has  been  and  is  deprived  of  his  means  of  support 
and  education. 

The  fifth  count  charges,  the  defendant  county  lawfully  en- 
gaged in  the  erection  of  a  court  house  for  Winnebago  county, 
and  the  other  defendants  lawfully  engaged  as  a  building  com- 
mittee in  supervising  and  controlling  the  erection  of  the 
building  under  an  appointment  by  the  board  of  supervisors, 
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and  that  defendant  Latham  was  engaged  as  superintendent 
under  a  like  appointment  of  the  board;  that  defendants  had 
supervision  and  control  of  the  building  so  far  as  to  select 
suitable  plans,  employ  suitable  material  and  create  suitable 
structures  therefor,  suitable  both  in  size  and  material  to  make 
the  building  safe  and  fit  for  use  by  persons  having  business 
on  the  same  during  its  erection.  Then  follows  the  averment 
that  the  defendants  carelessly  and  negligently  suffered  the 
building  to  be  erected  on  a  weak  and  insufficient  structure; 
that  it  fell  of  its  own  weight;  also  suffered  unsafe  and  in- 
sufficient plans  to  be  used  in  the  erection  of  the  building, 
and  employed  an  incompetent  superintendent,  etc.,  by  means 
whereof,  etc. 

The  second  count  is  similar  to  the  first,  except  it  is  therein 
averred  that  the  building  was  being  erected  in  pursuance  of 
the  terms  of  a  written  contract  duly  made,  by  reason  whereof 
it  was  the  duty  of  the  defendants  to  adopt  a  good  and  sufficient 
plan  and  to  make  a  contract  for  the  erection  of  a  safe  build- 
ing. Then  follows  the  breach  negativing  these  duties  and 
averring  wherein  the  building  was  unsafe,  etc. 

In  the  third  count  it  is  averred  that  the  county  of  Winne- 
bago, together  with  the  other  defendants,  who  were  a  building 
committee  chosen  by  the  board  of  supervisors,  entered  into  a 
contract  in  writing  with  one  Richardson  for  the  erection  of 
the  court  house,  and  by  the  terms  of  the  contract  defendants, 
the  county  by  its  board,  committee,  agent  or  superintendent, 
had  the  right  at  all  times  to  visit  and  inspect  the  building 
and  require  any  change  in  the  construction  of  the  building; 
that  defendant  Latham  was  by  a  vote  of  the  board  chosen 
superintendent,  and  acted  as  such;  that  defendants  had  the 
control  of  the  contractor  and  power  to  control  the  use  of 
materials,  by  means  whereof  defendants  ought  to  have  kept 
the  building  reasonably  safe  for  persons  lawfully  on  the  same. 
Then  follows  the  breach  specifically  negativing  the  allegations 
of  duty. 

The  fourth  count  is  in  substance  like  the  second. 
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A  demurrer  both  general  and  special  was  interposed  by  the 
defendants  to  each  count  of  the  declaration,  which  the  court 
sustained,  and  the  plaintiff  elected  to  abide  by  the  declaration. 
Judgment  was  rendered  against  her  for  costs,  to  reverse  which 
she  appealed. 

The  only  question  to  be  determined  is,  whether  a  legal  cause 
of  action  is  set  out  in  either  count  of  the  declaration.  It  is 
contended  that  the  seven  individual  defendants  may  be  held 
liable  even  if  an  action  can  not  be  sustained  against  the 
county.  We  will,  therefore,  consider  first  the  liability  of  the 
individual  defendants ;  second,  that  of  the  county. 

It  is  no  doubt  true,  where  a  person  is  employed  as  a  laborer  in 
the  erection  of  a  building  and  receives  a  personal  injury 
through  the  negligence  of  the  owner  or  person  who  has  the 
exclusive  charge  of  erecting  the  building  and  furnishing  the 
material,  he  may  recover  for  the  injury,  when  he  has  exer- 
cised due  care  to  guard  against  the  danger.  But  we  find  no 
averment  in  the  declaration  that  these  individual  defendants 
were  the  owners  of  the  building,  or  that  they  had  the  exclu- 
sive control  in  furnishing  materials,  devising  plans  and 
erecting  the  building.  The  declaration,  it  is  true,  undertakes 
to  charge  against  the  individual  defendants  and  the  county 
of  Winnebago  joint  negligence  in  not  preparing  proper  plans 
for  the  court  house,  and  in  not  using  the  materials  in  the 
manner  they  should  be  used  in  order  that  a  building  might 
be  erected  as  safe  and  strong  as  should  have  been  erected  to 
conduce  to  the  safety  and  security  of  the  laborers  engaged 
in  working  on  the  building,  but  it  is  not  averred  that  these 
individual  defendants  selected  these  plans  or  had  any  legal 
right  to  select  them,  or  that  they  gave  the  plans  their 
sanction  or  approval.  Nor  is  it  averred  that  the  indi- 
vidual defendants  selected  the  material  from  which  the  build- 
ing was  erected,  nor  did  they  direct  as  to  the  manner  in  which 
it  should  be  used.  These  individual  defendants  may  have 
acted  with  the  county  and  at  the  same  time  had  no  control 
over  the  plans  of  the  building  or  the  quality  of  material  to  be 
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used,  or  the  manner  in  which  it  should  be  used,  and  if  this 
was  the  case,  it  is  difficult  to  perceive  how  they  could  be  indi- 
vidually liable. 

Again,  under  section  23  of  chapter  34  of  the  Revised  Stat- 
utes of  1874,  the  powers  of  the  county  as  a  body  politic  or 
corporate  shall  be  exercised  by  a  county  board.  Section  26 
of  the  same  statute  declares  it  shall  be  the  duty  of  the  county 
board  of  each  county  to  erect  or  otherwise  provide,  when 
necessary  and  the  finances  of  the  county  will  justify  it,  and 
keep  in  repair,  a  suitable  court  house,  jail  and  other  necessary 
county  buildings.  Under  this  statute  the  county  board  could 
not  confer  the  power. 

In  the  first  count  of  the  declaration  it  is  averred  that  the 
county  and  the  individual  defendants  had  the  supervision  and 
control  of  the  building  which  was  being  erected  for  a  court 
house,  but  the  count  is  manifestly  bad  as  to  the  individual 
defendants,  for  the  reason  it  fails  to  aver  that  they  were 
owners  of  or  had  the  exclusive  control.  It  does  not  appear 
from  the  averments  of  this  count,  as  it  should,  that  the  indi- 
vidual defendants  had  any  power  whatever  over  the  plans  of 
the  building  or  the  character  of  the  material  to  be  furnished. 
Suppose  these  defendants  were  acting  jointly  with  the 
county,  it  by  no  means  follows  that  the  county  board  had 
parted  with  its  power  or  delegated  its  authority  to  them.  For 
aught  that  appears  each  averment  of  the  count  may  be  true, 
and  at  the  same  time  the  individual  defendants  may  have  been 
powerless  to  change  a  single  plan  or  give  any  directions  in 
regard  to  the  character  or  quality  of  the  material  of  which  the 
building  was  being  constructed. 

So  far  as  appears  from  this  count  they  had  no  more  author- 
ity than  the  decedent,  who  was  employed  as  a  laborer  on  the 
building,  and,  under  such  circumstances,  to  hold  them  individ- 
ually liable  for  matters  over  which  they  had  no  control,  would 
be  a  violation  of  the  fundamental  principles  of  the  law. 

We  now  come  to  the  fifth  count.  Here,  it  is  averred  that 
the  county  of  Winnebago  was  engaged  in  the  erection  of  the 
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court  house,  and  six  of  the  individual  defendants  were  engaged 
as  a  building  committee  in  supervising  and  controlling  the 
erection  of  the  building,  under  an  appointment  from  the 
board  of  supervisors,  and  that  defendant  Latham  was  engaged 
as  superintendent  under  a  like  appointment. 

Then  follows  an  averment  that  all  of  the  defendants  had 
the  supervision  and  control  of  the  building  so  far  as  to  select 
suitable  plans,  employ  suitable  material  and  create  structures 
suitable  in  size  and  material  to  make  the  building  safe,  etc. 

This  count  is  liable  to  the  same  objection  as  the  first,  in 
this,  that  it  fails  to  aver  that  the  individual  defendants  could 
exercise  the  exclusive  control;  but  it  is  liable  to  another 
objection.  These  individual  defendants,  as  appears  from  the 
averments  of  the  count,  derived  their  power,  whatever  it  was, 
from  a  resolution  of  the  county  board,  under  which  they  were 
appointed.  Now,  it  was  not  enough  for  the  pleader  to  aver, 
as  his  conclusion,  that  the  supervision  and  control  they  had, 
gave  them  the  authority  to  make  or  alter  plans  or  furnish 
suitable  material,  but  he  was  required  to  aver  the  facts,  so  that 
the  court  could  see  whether  a  responsibility  rested  upon  them 
or  whether  a  duty  to  be  observed  arose  from  those  facts.  The 
authority  under  which  they  acted  should  have  been  fully  and 
clearly  set  out. 

The  mode  of  declaring,  when  the  defendant  is  under  any 
particular  obligation  of  duty,  is  stated  by  Chitty,  vol.  1,  page 
383,  in  the  following  language: 

"When  the  plaintiff's  right  consists  in  an  obligation  in  the 
defendant  to  observe  some  particular  duty,  the  declaration 
must  state  the  nature  of  such  duty,  which,  we  have  seen,  may 
be  founded  either  on  a  contract  between  the  parties  or  on  the 
obligation  of  law  arising  out  of  the  defendant's  particular 
character  or  situation." 

In  Bartlett  v.  Crozier,  17  Johns.  438,  which  was  an  action 
against  an  overseer  of  highways  to  recover  damages  for  a 
breach  of  duties,  as  to  the  sufficiency  of  the  declaration  it  is 
said:    "The  duties  of  the  overseer  are  all  created  and  pre- 
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scribed  by  the  act  regulating  highways,  and  if  an  action  will 
lie,  it  must  be  founded  upon  a  breach  of  the  duties  there 
enjoined.  The  declaration  ought  to  have  stated  specially  the 
cause  of  action  arising  under  the  statute.  It  ought  to  have 
stated  specially  every  fact  requisite  to  enable  the  court  to 
judge  whether  there  has  been  a  breach  of  duty." 

So  here,  the  powers  and  duties  of  the  board  of  supervisors 
are  clearly  defined  by  statute,  and  if  that  board  appointed  a 
committee  and  clothed  it  with  certain  power  to  act,  so  that  a 
duty  was  imposed  upon  it,  each  and  every  fact  in  connection 
with  the  appointment  and  authority  should  have  been  clearly 
set  out  in  the  declaration. 

As  respects  the  second  and  fourth  counts  of  the  declaration, 
they  are  so  similar  to  the  first  that  what  has  been  said  in 
considering  that  count  will  govern  them. 

As  to  the  third,  it  is  not  so  different  from  the  others  as  to 
render  a  separate  discussion  of  its  averments  necessary.  We 
are  satisfied  that  neither  of  the  counts  is  sufficient  to  impose 
a  liability  on  the  individual  defendants. 

This  brings  us  to  the  consideration  of  the  liability  of  the 
county,  which  is  the  most  important  question  in  the  case.  If 
the  action  can  be  maintained,  does  it  lie  at  common  law,  or  by 
statute?  As  respects  the  common  law  liability  of  a  county  for 
the  negligence  of  its  officers  or  agents,  the  question  has  fre- 
quently arisen  in  different  forms  in  the  courts  of  England  and 
this  country,  and  as  we  understand  the  authorities,  we  regard 
the  question  well  settled  that  there  is  no  common  law  liability. 
Dillon,  in  his  work  on  Municipal  Corporations,  sec.  762, 
after  a  discussion  of  the  question  and  a  reference  to  author- 
ities, concludes  as  follows:  "Accordingly,  in  the  different 
States,  organizations,  such  as  counties,  townships,  school 
districts,  road  districts  and  the  like,  though  possessing  cor- 
porate capacity  and  power  to  levy  taxes  and  raise  money,  have 
been  very  generally  considered  not  to  be  liable  in  case  or  other 
form  of  civil  action,  for  neglect  of  public  duty,  unless  such 
liability  be  expressly  declared  by  statute."     See  also,  Addison 
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on  Torts,  vol.  2,  page  1298,  where  the  same  doctrine  is 
announced. 

At  an  early  day  in  Massachusetts,  in  Riddle  v.  Proprietors, 
etc.  7  Mass.  169,  Parsons,  C.  J.,  in  delivering  the  opinion  of 
the  court,  said:  "We  distinguish  between  proper  aggregate 
corporations  and  the  inhabitants  of  any  district  who  are  by 
statute  invested  with  particular  powers  without  their  consent. 
These  are  in  the  books  sometimes  called  quasi  corporations. 
Of  this  description  are  counties  and  hundreds  in  England, 
and  counties,  towns,  etc.,  in  this  State.  Although  quasi  cor- 
porations are  liable  to  information  or  indictment  for  a  neglect 
of  public  duty  imposed  upon  them  by  law,  yet  it  is  settled  in 
Russell  v ;.  Inhabitants  of  the  County  of  Devon,  that  no  private 
action  can  be  maintained  against  them  for  a  breach  of  their 
corporate  duty,  unless  such  action  be  given  by  statute." 

In  the  late  case  of  Hill  v.  Boston,  122  Mass.  344,  the  court, 
in  an  elaborate  opinion  and  an  exhaustive  review  of  the 
authorities,  both  English  and  American,  adhere  to  the  same 
doctrine.  Referring  to  the  case  cited  supra,  in  connection 
with  the  case  of  Mower  v.  Leicester,  9  Mass.  247,  it  is  said  : 
"These  cases  have  ever  since  been  considered  as  having 
established,  in  this  commonwealth,  the  general  doctrine  that 
a  private  action  can  not  be  maintained  against  a  town  or  other 
quasi  corporation  for  a  neglect  of  a  corporate  duty,  unless 
such  action  is  given  by  statute." 

In  Bartlett  v.  Crozier,  17  Johns,  supra,  which  was  an  action 
against  an  overseer  of  highways,  at  the  suit  of  an  individual, 
for  an  injury  which  he  had  sustained  in  consequence  of  the 
neglect  of  the  overseer  to  keep  a  bridge  in  repair,  it  was  held, 
Chancellor  Kent  delivering  the  opinion  of  the  court,  and 
citing  Russell  v.  The  Men  of  Devon  as  an  authority,  that  the 
action  would  not  lie. 

In  New  Jersey  it  has  been  held  that  counties  and  towns  are 
not  liable  to  private  action  for  injuries  occasioned  by  defective 
highways  and  bridges,  although  towns  and  counties  under 
the  statute  of  this  State  are  made  corporations  with  power  of 
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suing  and  being  sued.  Cooly  v.  Freeholders  of  Essex,  3  Dutch. 
415;  Livermore  v.  Freeholders  of  Camden,  5  id.  245.  The 
same  rule  of  law  is  declared  in  Michigan.  Comr.  of  High- 
ways v.  Martin,  4  Mich.  557. 

The  question  whether  an  action  could  be  maintained  against 
a  county  for  a  failure  to  keep  in  repair  a  bridge  on  a  highway, 
a  duty  enjoined  on  the  county  by  statute,  first  arose  in  this 
State,  in  Hedges  v.  The  County  of  Madison,  1  Gilm.  567,  and 
it  was  held,  citing  with  approval  the  English  case  of  Russell 
v.  The  Men  of  Devon,  that  although  counties  were  by  statute 
authorized  to  sue  and  be  sued,  the  action  would  not  lie  against 
a  county  unless  expressly  given  by  statute. 

In  Schuyler  County  v.  The  County  of  Mercer,  4  Gilm.  20, 
the  question  arose  whether  a  county,  in  the  absence  of  a 
statute  conferring  the  right,  could  be  sued,  and  it  was  ex- 
pressly held  that  independent  of  a  special  statute  counties 
have  no  common  law  right  to  sue,  nor  can  they  be  sued. 

In  The  Town  of  Waltham  v.  Kemper,  55  111.  346,  an  action 
was  brought  by  the  plaintiff  against  the  town,  to  recover 
damages  for  personal  injuries  received  on  a  public  highway 
which  the  town  had  suffered  to  be  and  remain  out  of  repair, 
and  which,  under  the  statute,  it  was  the  duty  of  the  town  to 
keep  in  good  condition.  It  was  there  held  that  while  such 
corporations  as  villages,  incorporated  towns  and  cities  are 
liable  to  private  actions  for  injuries  which  an  individual  may 
sustain  by  reason  of  the  neglect  of  the  corporate  authorities 
to  keep  their  streets  and  sidewalks  in  repair,  there  is  a  dis- 
tinction between  that  character  of  corporations  and  towns 
established  by  law  as  civil  divisions  of  a  county, — the  latter 
not  being  liable,  either  by  the  common  law  or  any  statute  of 
the  State,  to  private  actions  for  injuries  occasioned  by  the 
neglect  of  the  town  officers  to  keep  the  highways  in  repair. 
In  this  case  The  Town  of  South  Ottawa  v.  Foster,  20  111.  296, 
was  overruled,  and  the  earlier  cases  on  the  question  approved. 
The  same  doctrine  was  announced  in  Bussell  v.  Town  of  Steuben, 
57  111.  35. 

11—95-  III. 
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In  White  v.  The  County  of  Bond,  58  111.  298,  where  an 
action  on  the  case  was  brought  by  the  administrator  of 
White,  deceased,  against  the  county,  for  wrongful  neglect  in 
keeping  a  bridge  over  a  certain  creek  in  good  repair,  by 
means  whereof  the  deceased  lost  his  life,  after  referring  to 
and  approving  the  former  decisions  of  the  court  on  the  same 
subject,  it  was  held  that  no  action  could  be  maintained  against 
the  county. 

Again,  in  Symonds  v.  Clay  County,  71  111.  355,  an  action  on 
the  case  was  brought  to  recover  for  damage  done  plaintiff's 
land  by  means  of  fire  which  had  spread  from  the  poor  farm, 
belonging  to  the  county,  through  the  negligence  of  the  ser- 
vants of  the  county  in  charge  of  the  farm,  and  it  was  held 
that  the  county  was  not  liable  at  common  law  or  by  statute. 
It  is  there  said  :  "Unless  made  so  by  express  legislative  en- 
actment counties  are  not  considered  liable  to  persons  injured 
by  the  wrongful  neglect  of  duty,  or  wrongful  acts  of  their 
officers  or  agents,  done  in  the  course  of  the  performance  of 
corporate  powers,  or  in  the  execution  of  corporate  duties. " 

Indeed,  the  decisions  in  this  court,  beginning  with  the 
Hedges  case,  in  1  Gilman,  and  ending  with  the  case  last  cited, 
are  uniform  to  the  effect  that  no  corporate  liability  exists 
against  quasi  corporations,  such  as  counties  and  towns. 

No  reason  is  perceived  why  a  county  should  be  held  to 
respond  in  damages  for  the  negligence  of  its  officers  while 
acting  in  the  discharge  of  public  corporate  duties  enjoined 
upon  them  by  the  laws  of  the  State.  Counties  are  but  local 
subdivisions  of  the  State,  established  by  the  sovereign  power 
of  the  State,  clothed  with  but  few  corporate  powers,  and  these 
not  of  a  private,  but  rather  of  a  governmental  character, 
relating  to  the  support  of  the  poor,  the  making  of  public 
highways,  and  the  general  administration  of  justice  within 
their  respective  boundaries.  In  fact,  the  powers  and  duties 
of  counties  bear  such  a  due  analogy  to  the  governmental 
functions  of  the  State  at  large  that  as  well  might  the  State 
be  held    responsible    for    the    negligent   acts    of  its    officers 
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as  counties.  They  stand  in  many  respects  upon  the  same 
footing.  The  one  as  well  as  the  other  is  organized  for 
political  purposes.  But  it  is  said  this  case  differs  from  the 
authorities  cited  in  this,  that  the  alleged  negligence  was 
affirmative  in  character,  imputed  to  the  county  itself.  The 
authorities,  however,  do  not  seem  to  make  a  distinction  be- 
tween the  negligence  of  a  town  or  county  in  failing  to  observe 
a  duty  and  the  performance  of  that  duty  in  a  negligent  man- 
ner. In  Hamilton  Commissioners  v.  Mighels,  7  Ohio  St.  109, 
where  a  witness  attending  court  fell  into  the  cellar  of  the 
building  and  was  injured,  on  account  of  the  defective  manner 
in  which  the  court  house  was  constructed,  it  was  held,  in  an 
able  and  elaborate  opinion,  that  the  county  was  not  liable. 

In  Eastman  v.  Meredith,  36  1ST.  H.  284,  where  a  legal  voter 
of  the  town  attended  a  town  meeting  at  the  town  house,  the 
floor  of  which  gave  way  and  fell  in  consequence  of  the  neg- 
ligent and  improper  manner  in  which  it  was  constructed,  it 
was  held,  that  an  action  would  not  lie  against  the  town  for 
an  injury  received,  although  it  was  the  duty  of  the  town  to 
provide  a  safe  and  suitable  place  for  holding  town  meetings. 

In  Freeholders  of  Sussex  v.  Strader,  3  Harrison,  108,  it  is 
said:  "It  is  the  duty,  for  instance,  of  the  board  of  free- 
holders to  erect  and  keep  in  repair  court  houses  and  jails; — a 
neglect  to  do  so  may  occasion  great  inconvenience,  perhaps  posi- 
tive loss  and  injury  to  some  individual  whose  business  or  duty 
requires  his  attendance  at  court.  The  building,  by  being  old 
and  out  of  repair,  may  give  way  and  break  a  man's  limbs  or 
occasion  him  injury  in  some  other  way,  but  no  one  will  pre- 
tend that  in  such  case  an  action  would  lie  by  the  person 
injured  against  the  county."  See  also,  Bigelow  v.  Randolph, 
14  Gray,  542,  and  Hill  v.  Boston,  122  Mass.  344. 

After  a  careful  examination  of  the  authorities,  we  perceive 
no  ground  upon  which  it  can  be  held  that  the  county  at  com- 
mon law  is  liable.  Nor  do  we  find  any  statute  that  imposes 
a  liability  upon  the  county  in  a  case  of  this  character.  The 
county  is  but  a  quasi  corporation  with  limited  powers.    Under 
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the  statute  it  may  sue  and  be  sued,  it  has  power  to  purchase 
and  hold  real  and  personal  estate  necessary  for  the  use  of  the 
county,  to  make  all  contracts  and  do  all  other  acts  in  relation 
to  the  property  and  concerns  of  the  county  necessary  to  the 
exercise  of  its  corporate  powers.  The  county  board  has 
power  to  manage  the  county  funds  and  county  business,  to 
examine  and  settle  all  accounts  against  the  county,  to  cause  to 
be  annually  levied  and  collected  taxes  for  county  purposes. 
It  is  also  the  duty  of  the  county  board  to  erect  or  otherwise 
provide,  when  necessary  and  the  finances  will  justify  it,  and 
keep  in  repair,  a  suitable  court  house,  jail  and  other  necessary 
county  buildings.  These  and  a  few  other  similar  provisions 
constitute  the  duties  and  powers  enjoined  upon  and  delegated 
to  the  county,  and  the  county  boards  of  the  several  counties, 
by  the  legislature,  but  there  is  no  provision  of  the  statute 
which  confers  a  right  of  action  in  favor  of  an  individual 
against  a  county  for  a  negligent  act  of  the  county  or  its  board 
in  the  transaction  of  the  affairs  of  the  county.  Suppose  a  judg- 
ment should  be  obtained  against  the  county  in  a  case  of  this 
character,  there  is  no  statute  which  authorizes  the  levy  and 
collection  of  a  tax  for  the  purpose  of  paying  such  a  judgment. 
No  funds  have  been  provided  to  meet  a  case  of  this  descrip- 
tion, and  no  means  devised  by  which  money  could  be  raised, 
doubtless  for  the  very  reason  that  it  was  not  supposed  that  a 
liability  existed. 

The  conclusion  which  we  have  reached,  then,  is  that  no 
action  can  be  maintained,  either  at  common  law  or  by  statute, 
as  against  the  county. 

The  demurrer  was,  in  our  judgment,  properly  sustained 
and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

DiCKEY,  J.,  dissenting:  I  concur  in  the  opinion  and  judg- 
ment in  so  far  as  it  holds  that  the  demurrer  in  behalf  of  the 
county  was  properly  sustained.  But  I  think  this  declaration 
on  its  face  shows  a  cause  of  action  against  the  other  defend- 
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ants.  The  first  count  says  they  "  were  possessed  and  had  the 
supervision  and  control  of  a  certain  building"  which  was  then 
" being  erected"  for  a  court  house  by  them  under  their  super- 
vision and  under  their  control,  and  that  they  "  wrongfully  and 
negligently  suffered  the  same  to  be  and  remain  in  an  unsafe 
condition,  by  reason  whereof  the  building  fell  and  killed 
plaintiff's  intestate,  who  was  lawfully  upon  the  building,  ex- 
ercising due  care." 

I  can  not  conceive  that,  to  make  this  declaration  good  upon 
its  face,  plaintiff  should  allege  that  defendants'  possession, 
supervision  and  control  were  lawful.  It  is  argued,  from 
certain  statements  in  other  counts,  that  they  did  not  have  full 
power  in  relation  to  materials  and  plans.  This  may  be  true 
in  point  of  fact,  and  may  be  good  in  defence  on  trial  of  facts, 
but  this  count  says  they  had  the  possession,  supervision  and 
control,  and  that  the  wrong  was  of  their  negligence,  while 
decedent  used  due  care.  If  the  county  had  been  left  out  of 
the  action  and  the  building  had  not  been  alleged  to  be  for  a 
court  house,  I  question  whether  any  one  would  doubt  the 
sufficiency  of  this  count.  I  can  not  think  these  allegations 
vitiate  it.  It  does  not  lie  in  the  mouth  of  defendants,  if  it 
be  true  that  they  had  possession  and  control,  to  say  they  had 
no  lawful  right  to  such  possession  or  control. 


James  Haneahak 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Oltaioa  May  18,  1880. 

1.  Criminal  practice — when  judgment  of  conviction  is  affirmed.  Where  a 
judgment  of  conviction  is  affirmed,  on  writ  of  error,  it  is  error  to  reinstate  the 
case  on  the  docket,  and  enter  a  second  judgment  for  the  same  offence.  The 
first  judgment  is  not  vacated  by  its  affirmance,  and  to  reinstate  the  case  is 
entirely  useless  and  the  entry  of  the  second  judgment  does  not  vacate  the  first. 
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2.  Where  a  judgment  is  affirmed  on  error,  nothing  further  remains  to  be 
done  in  the  lower  court.  It  remains  only  for  the  proper  officer  to  execute 
that  judgment.  If  the  defendant  is  bailed  from  the  sheriff  he  should  be  sur- 
rendered to  that  officer,  who  must  proceed  to  execute  the  judgment.  If  bailed 
from  the  warden  of  the  penitentiary,  he  should  be  surrendered  to  that  officer. 

8.  Where  there  is  a  valid  judgment  of  conviction  the  entry  of  a  subsequent 
erroneous  order  will  be  no  ground  for  reversing  the  judgment,  but  the  order 
will  be  set  aside  and  vacated  by  this  court  without  costs  against  the  defend- 
ant, with  directions  to  execute  the  original  judgment. 

Writ  of  Error  to  the  Circuit  Court  of  Lee  county;  the 
Hon.  William  Brown,  Judge,  presiding. 

Mr.  B.  H.  Trusdell,  for  the  plaintiff  in  error. 

Mr.  Jas.  K.  Edsall,  Attorney  General,  for  the  People. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

At  the  March  term,  1878,  of  the  Lee  county  circuit  court, 
James  Hanrahan  was,  by  the  judgment  of  that  court,  con- 
victed of  an  assault  with  intent  to  murder  one  John  Hether- 
ington,  and  sentenced  to  the  penitentiary  for  the  term  of  two 
years.  The  record  of  that  judgment  was  before  us,  on  error, 
at  the  September  term,  1878,  and  we  thereupon  affirmed  the 
judgment  of  the  circuit  court.  Hanrahan  v.  The  People,  91 
111.  142. 

Afterwards,  and  at  the  October  term,  1879,  of  the  Lee 
county  circuit  court,  the  cause  was,  on  motion  of  the  State's 
attorney,  reinstated  on  the  docket,  and  the  defendant  was 
again  sentenced,  by  that  court,  in  the  precise  terms  of  the 
former  sentence.  This  was  against  the  defendant's  protest, 
and  subject  to  his  exception. 

The  former  judgment  was  not  vacated,  and  so,  as  the  record 
now  stands,  the  defendant  is  twice  adjudged  to  suffer  the  same 
penalty,  or  is  adjudged  to  suffer  the  same  penalty  twice  for  a 
single  offence.     In  either  event  this  adjudication  is  unauthor- 
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ized.     In  the  first  event  it  is  wholly  useless  and  unnecessary, 
and  in  the  other  it  is  plainly  contrary  to  law. 

It  is  provided,  where  judgments  in  criminal  cases  are 
brought  to  this  court  for  review  (Rev.  Stat.  1874,  p.  415,) 
by  division  465,  of  the  Criminal  Code,  88:  "  If  the  judgment 
is  affirmed,  the  Supreme  Court  shall  direct  the  court  in  which 
the  original  sentence  was  rendered  to  carry  the  same  into 
effect,  and  shall  give  judgment  against  the  plaintiff  in  error 
for  costs,"  etc.,  etc.  And  by  division  466,  §  9,  that,  "  When 
judgment  is  affirmed,  if  the  prisoner  was  bailed  from  the 
custody  of  the  sheriff,  he  shall  be  surrendered  to  the  sheriff, 
who  shall  proceed  to  execute  the  judgment  of  the  court ;  or 
if  bailed  from  the  custody  of  the  warden,  he  shall  be  surren- 
dered to  such  warden,"  etc.,  etc. 

When  the  judgment  was  affirmed  in  this  court  nothing 
more  was  to  be  done  by  the  circuit  court  of  Lee  county.  It 
remained  only  for  the  proper  officers  to  execute  that  judgment. 
The  last  judgment,  however,  did  not  in  the  least  annul  or 
impair  the  first.  It  still  remains  in  full  force  and  effect,  and 
must  be  executed.     Brown  v.  Bice,  57  Maine,  55. 

The  last  entry  will  be  vacated  and  set  aside,  and  the  judg- 
ment first  entered  will  be  carried  into  execution. 

Since  there  is  a  valid  judgment  of  conviction  in  the  circuit 
court  which  only  needs  to  be  carried  into  execution,  and  the 
correction  of  the  record  needs  only  the  vacation  of  an  erro- 
neous entry,  there  can  be  no  reversal  of  the  judgment  of 
conviction,  and  no  necessity  for  remanding  the  cause  to  the 
circuit  court.  No  costs  will  be  taxed  against  the  defendant 
in  this  court  on  this  record. 

The  last  entry  of  judgment  will,  accordingly,  be  vacated, 
and  the  judgment  of  the  February  term,  1878,  again  affirmed, 
with  directions  to  carry  it  into  execution. 

Judgment  affirmed. 
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WlLHELMINA  SCHWARZ 

V. 

William  H.  Bradley  et  al.  Exors. 

Filed  at  Ottawa  May  18,  1880. 

Appeal  from  an  Appellate  Court — as  to  a  review  of  the  facts.  On  an  appeal 
from  an  Appellate  Court  to  this  court,  in  a  proceeding  wherein  the  only  ques- 
tion presented  for  review  is  one  of  controverted  fact  as  to  whether  two  certain 
notes  had  been  executed  by  the  person  whose  name  appeared  to  be  signed  to 
the  same,  and  which  had  been  presented  for  allowance  against  the  estate  of 
the  apparent  maker,  the  finding  of  the  Appellate  Court  will  be  regarded,  under 
the  Practice  act,  as  conclusive. 

Appeal  from  the  Appellate  Court  for  the  First  District. 

Mr.  Melville  W.  Fuller,  for  the  appellant. 

Messrs.  Tenney  &  Flower,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  originally  a  claim  filed  in  the  county  court  for 
allowance  against  the  estate  of  Augusta  Wolf,  deceased.  On 
a  hearing  the  court  refused  to  allow  the  claim,  and  rendered 
judgment  against  appellant  for  costs.  The  cause  was  removed 
to  the  circuit  court  by  appeal,  and  the  judgment  of  the  county 
court  was  affirmed.  Plaintiff  then  prosecuted  an  appeal  to 
the  Appellate  Court,  with  a  like  result.  And  the  record  is 
brought  to  this  court,  and  error  is  assigned  thereon. 

The  only  question  arising  on  this  record  is  one  of  fact. 
And  it  is  whether  deceased,  in  her  lifetime,  executed  two 
notes  or  memoranda  in  writing,  promising  to  pay  appellant 
two  several  sums  of  money.  It  is  claimed  by  appellant  the 
notes  were  executed  and  delivered  to  her,  but  they  were  de- 
stroyed by  the  fire  of  October,  1871,  but  what  were  copies,  made 
from  memory  soon  after  their  destruction,  were  produced,  and 
efforts   made   to  prove  their  execution  and  destruction  of  the 
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originals.  That  such  instruments  were  ever  made  was  con- 
troverted and  vigorously  resisted  by  the  executors.  This  was 
the  fact  in  issue,  and  it  was  controverted.  The  circuit  court 
found  the  fact  in  favor  of  the  executors.  On  a  hearing  the 
Appellate  Court,  on  all  of  the  evidence  in  the  case,  affirmed 
the  judgment  of  the  circuit  court,  thereby  finding  the  facts  the 
same  as  had  the  circuit  court. 

The  89th  section  of  the  Practice  act  (Sess.  Laws  1877)  pro- 
vides that  where  cases  shall  come  from  the  Appellate  Court 
to  this  court,  it  shall  examine  questions  of  law  only;  "and 
no  assignment  of  error  shall  be  allowed  which  shall  call  in 
question  the  determination  of  the  inferior  or  Appellate  courts 
upon  controverted  questions  of  fact  in  any  case,  excepting 
those  enumerated  in  the  preceding  section." 

This  is  not  one  of  either  class  that  is  excepted,  and  is,  there- 
fore, governed  by  this  provision.  The  fact  being  determined 
by  the  circuit  and  Appellate  courts,  we  must  accept  their 
finding  as  conclusive,  and  refuse  to  look  into  the  evidence  to 
see  whether  it  sustains  the  finding. 

No  question  of  law  being  presented  the  appeal  was  im- 
properly granted,  and  it  must  be  dismissed. 

Appeal  dismissed. 


John  P.  Horr 

v. 

The  People  ex  rel.  William  Stadelman  et  aL 

Filed  at  Ottawa  May  18, 1880. 

1.  Contempt — in  constable  for  refusing  to  deliver  property  levied  upon  to 
sheriff  on  replevin.  Where  a  constable  has  levied  upon  property  under  an 
execution  in  his  hands,  and  a  party  other  than  the  defendant  in  execution 
sues  out  a  writ  of  replevin  for  the  property  against  the  constable,  the  court 
issuing  the  writ  of  replevin  has  no  right  to  require  the  constable  to  deliver 
the  property  to  the  sheriff,  and  the  constable  is  not  liable  to  punishment  for  a 
contempt  of  court  in  refusing  to  surrender  the  property  on  demand  to  the 
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officer  having  the  writ  of  replevin.     The  defendant  in  replevin  is  not  bound 
to  assist  the  officer  in  the  execution  of  his  process.* 

2.  Officer — released  from  selling  property  levied  on  when  taken  from  him  on 
replevin.  The  taking  of  property  from  a  constable  which  he  has  seized  on 
execution,  by  a  writ  of  replevin,  is  a  full  protection  to  him  for  failing  to  sell 
the  same,  but  he  is  not  bound  to  part  with  the  property  by  any  affirmative 
action  of  his  own. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Appellant,  being  a  constable  of  Cook  county  and  having  in 
his  hands  afi.fa.  from  a  justice  of  the  peace  against  the  prop- 
erty of  one  Mrs.  Herman,  in  favor  of  one  Johns,  by  the 
advice  and  directions  of  Johns  seized  certain  personal  prop- 
erty, which  is  alleged  to  be  the  property  of  a  firm  known  as 
"The  Chicago  Furniture  Company,"  and  of  which  one  Stadel- 
man  (a  son  of  Mrs.  Herman)  was  a  member;  and  having 
seized  the  same,  gave  the  same  into  the  custody  of  Johns,  the 
plaintiff  named  in  the  ji.  fa.,  to  hold  until  the  day  of  sale. 

Stadelman  and  others,  composing  the  "  Furniture  Com- 
pany," brought  replevin  for  these  goods  against  Horr,  the 
constable,  and  Johns,  the  plaintiff  in  execution. 

The  writ  was  given  to  the  sheriff  to  execute.  He  made 
return  to  the  writ,  that  he  had  served  the  same  "  as  to  John 
P.  Horr  by  reading  the  same  to  him  and  also  demanding  the 
within  described  property  from  him,  and  which  said  defend- 
ant refused  to  deliver,"  and  that  the  other  defendant  was 
"not  found." 

Afterwards,  on  motion  of  plaintiffs  in  the  replevin  suit,  the 
court  entered  a  rule  against  Horr,  on  the  affidavit  of  the 
deputy  sheriff  (who  had  the  writ  to  execute),  "  that  as 
such,  on  April  29,  1878,  he  demanded  of  Horr"  the  property 
in  question ;  "  that  said  Horr  then  mid  there  had  the  possession 
and  control  of  said  property,  and  then  and  there  refused  to 

*See,  also,  Yott  v.  The  People,  91  111.  11,  as  to  the  power  of  the  court  to 
compel  the  defendant  in  replevin  to  surrender  the  property. 
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surrender  the  same  to  the  sheriff  of  Cook  county  upon  such 
demand." 

The  rule  required  Horr  to  deliver  to  the  sheriff  the  prop- 
erty or  show  cause  to  the  contrary  by  10  o'clock  of  a  given 
day. 

In  answer  to  the  rule  Horr  appeared,  and  for  cause  showed 
that  the  property  in  question  was  in  the  custody  of  his 
co-defendant  and  not  in  the  possession  and  control  of  himself, 
and  not  in  his  power  to  deliver. 

The  court  thereupon  extended  the  time  for  complying  with 
the  rule  two  days  longer. 

This  time  having  expired,  and  the  rule  not  being  complied 
with,  Horr  was  brought  before  the  court  for  contempt  in  not 
obeying  this  rule,  and  fined  $25,  and  committed  to  jail  for 
twenty-five  days. 

From  this  judgment  and  order  an  appeal  was  allowed  to 
this  court,  and  appellant  asks  that  the  same  be  reversed. 

Mr.  Joseph  Schlernitzauer,  for  the  appellant. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

It  is  not  perceived  how  this  judgment  can  be  sustained. 
"We  know  of  no  law  making  it  the  duty  of  a  defendant,  in  an 
action  of  replevin,  to  assist  the  officer  in  the  execution  of  his 
process.  If  he  knew,  as  he  swears,  that  the  property  was  then 
and  there  in  the  possession  and  control  of  Horr,  why  did  he 
not  take  it?  It  is  not  charged  that  he  was  resisted  in  the  per- 
formance of  his  duty  by  the  action  of  any  one.  The  only 
statements  in  the  record  of  any  supposed  cause  of  offence 
are,  that  in  the  return  of  the  sheriff,  that  he  "  refused  to 
deliver"  to  him  the  property;  and  that  of  the  affidavit  of  the 
deputy,  that  appellant  "had  the  possession  and  control"  of  the 
property  and  u  refused  to  surrender  the  same  to  him  on 
demand,"  and  that  in  the  recital  in  the  record  that  he  failed 
to  comply  with  the  rule  which  required  him  "  to  deliver  the 
property  to  the  sheriff." 
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The  constable  had,  by  the  direction  of  the  plaintiff  in 
execution,  taken  the  property  as  the  property  of  the  defendant 
in  execution.  The  sheriff  claimed  the  property  as  that  of  the 
plaintiffs  in  replevin,  and  no  doubt  under  his  writ  had  lawful 
authority  to  take  it. 

The  fact  of  such  taking  would  be  a  full  protection  to  the 
constable  for  failing  to  sell.  But  he  was  not  bound  by  any 
affirmative  action  of  his  own  to  part  with  the  property.  He 
had  a  right  to  say  to  the  sheriff:  Take  at  your  peril.  I  will 
not  make  myself  responsible  to  the  plaintiff  in  my  execution 
for  your  act.  The  writ  commanded  the  sheriff  to  take  the 
property ;  it  did  not  command  the  defendants  in  replevin  to 
deliver  the  property  to  the  sheriff. 

We  think  it  was  error  in  the  circuit  court  to  impose  this 
upon  appellant  as  a  duty,  and  to  fine  and  imprison  him  for  a 
failure  to  perform  the  supposed  duty.  We  have  not  had  our 
attention  called  to  any  precedent  for  such  a  proceeding. 

The  judgment  and  order  of  the  circuit  court,  imposing  the 
fine  and  ordering  the  imprisonment,  must  be  reversed. 

Judgment  reversed. 


Taylor  Williams 

v, 
Robert  A.  Galt. 

Filed  at  Ottawa  May  18,  1880. 

Assignment — sufficiency  to  pass  title.  Where  the  payees  of  a  note,  being 
bankers,  made  an  assignment  thereof  by  indorsement  to  the  plaintiff,  and 
placed  the  note  in  an  envelop  that  contained  other  papers  of  the  plaintiff,  and 
at  the  same  time  credited  their  account  with  bills  receivable  and  charged  the 
plaintiff's  account  as  treasurer  of  a  cheese  factory  with  the  amount  of  the 
note  and  interest,  and  on  the  next  day,  without  any  further  delivery,  made  a 
voluntary  assignment  for  the  benefit  of  their  creditors,  this  note  not  being 
included  in  the  schedule  of  property  delivered  to  the  assignee,  and  not  pass- 
ing into  his  hands,  and  the  payees   on  the  same  morning  the  assignee  took 
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possession  of  the  effects  of  the  bank,  delivered  the  note  to  the  plaintiff: 
Held,  that  the  indorsement  not  only  passed  the  legal,  but  also  the  equitable 
title  of  the  note  to  the  plaintiff. 

Appeal  from  the  Appellate  Court  for  the  Second  District. 

Messrs.  Bennett  &  Green,  for  the  appellant: 

If  the  legal  title  is  vested  in  another  when  the  suit  is 
brought,  the  plaintiff  can  not  afterwards  invest  himself  with 
the  legal  title  so  as  to  maintain  the  action.  Burnap  v.  Cook, 
23  111.  171;  Moore  v.  Maple,  25  id.  343;  Porter  v.  Cushman, 
19  id.  572;  Campbell  v.  Humphries,  2  Scam.  478;  Waggoner 
v.  Colvin,  11  Wend.  27;  Simms  v.  Waterman,  17  111.  371; 
2  Pars,  on  Notes  and  Bills,  438;  Lockridge  v.  Nuckolls,  25 
111.  178. 

The  most  that  can  be  claimed  is  that  Gait  received  the  note 
as  collateral  security,  and  this  will  not  protect  him  against  the 
want  of  title  in  Patterson  &  Co.  at  the  time  of  the  alleged 
assignment  of  the  note  to  him.  Rice  v.  Noitt,  17  N.  H.  116 ; 
Duncan  v.  Rosche,  8  Bosw.  243;  Nulter  v.  Stover,  48  Me.  163; 
Ryan  v.  Chew,  13  la.  589;  Jenkins  v.  Schaub,  14  Wis.  5; 
Fenoville  v.  Hamilton,  35  Ala.  319;  Mickles  v.  Colvin,  4  Barb. 
304 ;  2  Pars,  on  Notes  and  Bills,  284. 

By  the  execution  and  delivery  of  a  deed  of  assignment 
the  estate  is  placed  beyond  the  control  of  the  assignor. 
Produce  Bank  v.  Martin,  67  N.  Y.  203  ;  Alpaugh  v.  Robinson, 
27  N.  J.  97;  Johnson  v.  Sharp,  31  Ohio,  611. 

Messrs.  Manahan  &  Ward,  for  the  appellee: 

It  is  no  concern  of  the  maker  of  a  note  what  consideration 
was  paid  by  the  assignee.     Burnap  v.  Cook,  32  111.  168. 

Neither  is  it  the  maker's  business  as  to  who  is  entitled  to 
the  proceeds  of  such  note.     Tooke  v.  Newman,  75  111.  218. 

The  question  as  to  what  was  paid  by  the  assignee  can  be 
raised  by  the  maker  only  when  the  latter  has  a  defence 
against  the  assignor.  This  explains  the  holding  of  our  court 
that  an  assignee  for  collection  may  sustain  suit,  and  one  who 
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holds  a  note  as  collateral  security.  Laflin  v.  Sherman,  28 
111.  391;  Mayo  v.  Moore,  28  id.  428;  Manning  v.  MeClure 
et  al.  36  id.  490;  Bowman  v.  Millison,  58  id.  36. 

As  to  the  delivery  of  the  note  as  passing  the  legal  title  to 
the  note,  counsel  cited  Williams  v.  Butler,  35  111.  544;  Richard- 
son v.  Lincoln,  5  Mete.  201 ;  Howe  v.  Ould,  28  Gratt.  1 ; 
Hutchinson  and  wife  v.  Rust,  2  Gratt.  394 ;  Worth  v.  Case, 
42  N.  Y.  362;  Dea,n  v.  Caruth,  108  Mass.  242;  Lysart  v. 
Manning,  9  Grang.  &  Scott. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  suit  was  brought  by  Robert  A.  Gait  against  Taylor 
Williams,  on  a  promissory  note.  On  the  trial  in  the  circuit 
court  judgment  was  rendered  in  favor  of  plaintiff  for  the 
amount  of  the  note  and  interest,  and  that  judgment  was 
affirmed  on  appeal  in  the  Appellate  Court.  The  only  ques- 
tion made  by  the  defendant  on  his  appeal  in  this  court  is,  did 
plaintiff,  at  the  time  he  commenced  his  suit,  have  the  legal 
title  to  the  note  in  controversy? 

The  note  was  payable  to  Patterson  &  Co.,  and  was  by  them 
indorsed  and  delivered  to  plaintiff.  That  placed  the  legal 
title  to  the  note  in  plaintiff,  and  authorized  him  to  maintain 
an  action  on  it  in  his  own  name.  Patterson  &  Co.  were 
bankers.  The  note  was  assigned  by  them  on  the  16th  day  of 
January,  1878,  and  was  by  them  placed  in  an  envelop  that 
contained  other  papers  belonging  to  plaintiff,  and  at  the  same 
time  they  credited  their  account  of  bills  receivable  and  charged 
the  account  of  plaintiff  as  treasurer  of  the  cheese  factory 
with  the  amount  of  the  note  and  interest.  On  the  next  day 
the  firm  of  Patterson  &  Co.  made  a  voluntary  assignment 
under  the  laws  of  this  State,  for  the  benefit  of  their  creditors. 
This  note  was  not  included  in  the  schedules  of  property  de- 
livered to  the  assignee,  but  whether  it  was  in  fact  delivered 
to  plaintiff  other  than  by  being  placed  with  his  private  papers 
on  special  deposit  for  safe  keeping  in  the  bank  before  the 
assignee  under  the  assignment  received  the  key  to  the  bank- 
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ing  house  containing  the  effects  of  the  assignors,  is  not  defi- 
nitely proved.  The  note  never  went  into  the  hands  of  the 
assignee,  and  it  was  in  fact  delivered  to  plaintiff  by  the  payees 
on  the  same  morning  the  assignee  took  possession  of  the 
effects  of  the  bank. 

If  the  assignment  made  on  the  17th  day  of. January 
affected  the  note  at  all,  it  was  the  equitable  ownership  and 
not  the  legal  title  to  it.  That  passed,  by  the  indorsement  of 
the  payees,  to  plaintiff,  and  it  is  no  concern  of  the  maker 
who  may  be  the  equitable  owner  of  the  proceeds  of  the  note. 
But  under  the  evidence  it  is  apparent  plaintiff  is  both  the 
legal  and  equitable  owner  of  the  note,  and  may  rightfully 
maintain  an  action  to  enforce  collection. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Watt  Bobbins 


v. 
The  People  of  the  State  of  Illinois. 

Filed  at   Ottawa  May  18,  1880. 

1.  Criminal  law — former  conviction  under  another  jurisdiction.  Where  an 
ordinance  of  a  city,  which  prohibits  the  keeping  of  a  gaming  house,  prescribes 
as  the  penalty  for  the  oifence  a  fine  of  $25,  a  conviction  under  the  ordinance 
will  not  operate  as  a  bar  to  a  subsequent  prosecution  by  indictment  for  the 
same  offence,  for  the  reason  that  the  penalty  imposed  by  the  ordinance  is  very 
much  less  than  that  prescribed  in  the  statute.  While  effect  has  been  allowed 
to  ordinances  which  imposed  greater  penalties  than  those  prescribed  by  the 
general  law  of  the  State  for  the  same  offence,  that  will  not  be  done  where  an 
ordinance  imposes  a  lesser  penalty  than  the  statute. 

2.  Evidence  —  one  fact  inferred  from  proof  of  another.  It  is  not  always 
necessary  that  every  fact  essential  to  sustain  a  finding  shall  be  testified  to  by 
witnesses.  Evidence  of  a  fact  may  be  derived  from  inference,  although  there 
be  no  positive  statement  of  its  existence.  Jurors  bring  to  bear  upon  testi- 
mony their  common  observation  and  general  knowledge,  and  in  the  light 
thereof,  and  as  men  conversant  with  affairs,  they  pass  upon  the  evidence  in  a 
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case,  drawing  the  inferences  from  it,  which,  as  such  judges  of  the  facts,  they 
properly  may  do. 

3.  So,  under  an  indictment  for  keeping  "a  common  gaming  house,"  it  was 
proven  that  the  defendant  was  seen  frequently  in  certain  rooms  and  was  there 
dealing  the  cards  at  the  game  of  faro;  that  the  rooms  were  kept  and  used  as 
common  gambling  rooms,  in  which  were  the  implements  of  gambling,  and  that 
the  rooms  were  fitted  up  for  gambling  rooms.  It  was  also  proven  that  the 
defendant  had  charge  of  the  rooms,  and  whenever  any  questions  arose  about 
the  games  being  played  there,  all  disputes  were  referred  to  him  for  settlement. 
It  was  held,  if  it  were  necessary  to  a  conviction  that  it  should  appear  there 
was  gambling  in  the  rooms  "  for  money  or  other  valuable  thing,"  that  fact 
might  be  inferred  from  the  other  facts  proven,  without  being  itself  established 
directly  by  the  testimony  of  witnesses. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  Henry  Booth,  Judge,  presiding. 

Mr.  E.  G.  Asay,  and  Mr.  W.  L.  Hirst,  for  the  plaintiff 
in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  indictment,  in  the  Criminal  Court  of  Cook 
county,  for  keeping  "a  common  gaming  house"  in  the  city 
of  Chicago.  The  defendant  was  tried  and  found  guilty,  and 
the  court,  after  overruling  a  motion  for  a  new  trial,  rendered 
judgment  upon  the  verdict  for  $200,  fine  and  the  costs,  to 
reverse  which  defendant  sued  out  this  writ  of  error. 

The  court  below  sustained  a  demurrer  to  a  plea  of  former 
conviction  filed  by  the  defendant,  and  the  sustaining  of  that 
demurrer  is  assigned  for  error. 

The  plea  set  up  an  ordinance  of  the  city  of  Chicago,  which 
was  as  follows:  "If  any  person  or  persons  shall  keep  a  dis- 
orderly or  gaming  house,  such  person  or  persons  shall,  for 
each  and  every  offence,  forfeit  and  pay  a  penalty  of  $25;  and 
also  the  further  penalty  of  $25  for  every  forty-eight  hours 
during  which  such  person  or  persons  shall  continue  to  keep 
the  same  after  the  first  conviction,  for  any  further  violation 
of  this  section;"  and  averred,  in  substance,  that  theretofore, 
under  said   ordinance,  the   defendant,  before  a  justice  of  the 
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peace  in  the  city  of  Chicago,  was  charged  with  keeping  a 
gaming  house,  at  the  suit  of  the  city  of  Chicago,  and  was 
tried  and  found  guilty  by  the  justice,  and  that  thereupon  the 
justice  of  the  peace  rendered  judgment  against  the  defendant, 
in  favor  of  the  city  of  Chicago,  for  $25  and  costs,  which 
judgment  still  remained  in  force,  and  was  for  the  same  keep- 
ing of  a  gaming  house  for  which  he  was  then  indicted. 

The  statute  under  which  the  indictment  was  found  is  as 
follows:  "Whoever  keeps  a  common  gaming  house,  or  in 
any  building,  booth,  yard,  garden,  boat  or  float,  by  him  or 
his  agent  used  and  occupied,  procures  or  permits  any  persons 
to  frequent,  or  to  come  together  to  play  for  money  or  other 
valuable  thing,  at  any  game,  or  keeps  or  suffers  to  be  kept 
any  tables  or  other  apparatus  for  the  purpose  of  playing  at 
any  game  or  sport  for  money  or  any  other  valuable  thing,  or 
knowingly  rents  any  such  place  for  such  purposes,  shall,  upon 
conviction,  for  the  first  offence  be  fined  not  less  than  $100, 
and  for  the  second  offence  be  fined  not  less  than  $500  and  be 
confined  in  the  county  jail  not  less  than  six  months,  and  for 
the  third  offence  shall  be  fined  not  less  than  $500  and  be 
imprisoned  in  the  penitentiary  not  less  than  two  years  nor 
more  than  five  years." 

It  will  thus  be  seen  that  the  penalty  prescribed  by  the 
ordinance  for  keeping  a  gaming  house  is  much  less  than  that 
denounced  by  the  statute  against  the  offence.  The  ordinance 
has  been  satisfied  by  a  fine  of  $25,  but  that  comes  quite  short 
of  satisfying  the  statute.  The  statute  is  paramount,  and  the 
full  measure  of  punishment  which  it  prescribes  must  obtain. 
To  sustain  this  plea  would  conflict  with  the  statute,  and  detract 
from  its  force. 

We  can  not  allow  that  a  city  has  power,  through  an  ordi- 
nance, to  repeal  or  essentially  modify  a  statute. 

The  latter  would   be  the  result  here,  were   this   plea  to  be 
admitted  as  a  defence.    The  effect  would  be  a  material  abridge- 
ment of  the  punishment  which  the  statute  imposes  for  the 
commission  of  a  criminal  offence. 
12—95  III. 
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Upon  the  subject  that  when  an  act  constitutes  two  separate 
offences  under  two  different  jurisdictions,  it  may  be  punishable 
under  each  jurisdiction,  see  Wragg  v.  Penn  Township,  94  111. 
11. 

We  find  no  error  in  sustaining  the  demurrer  to  the  plea. 

It  is  further  urged,  that  the  verdict  was  manifestly  against 
the  evidence. 

All  the  testimony  in  the  case  was  that  of  two  witnesses, 
one  of  whom  testified  that  in  the  September  and  winter  pre- 
vious he  saw  the  defendant  in  certain  rooms  in  Chicago;  that 
witness  was  there  three  or  four  times,  and  saw  the  defendant 
dealing  the  cards  at  the  game  of  faro;  that  the  rooms  were 
kept  and  used  as  common  gambling  rooms;  that  defendant 
had  charge  of  the  rooms,  and  whenever  any  questions  arose 
about  the  games  being  played  there,  all  disputes  were  referred 
to  the  defendant  for  settlement.  The  other  witness  testified 
to  seeing  the  defendant  once  in  the  rooms  in  question  during 
the  preceding  winter;  that  at  that  time  he  saw  the  defendant 
dealing  the  cards  at  a  game  of  faro;  that  there  were  in  the 
rooms  the  implements  of  gambling,  and  that  the  rooms  were 
fitted  up  for  gambling  rooms. 

The  counsel  for  plaintiff  in  error  quote  from  writers  on 
criminal  law  the  definition  of  gaming  houses  as  " houses  kept 
for  the  purpose  of  permitting  persons  to  gamble  for  money  or 
other  valuable  thing,"  and  takes  the  objection  to  the  evidence, 
that  it  does  not  show  there  was  any  gambling  "for  money  or 
other  valuable  thing." 

It  is  true,  that  neither  one  of  the  witnesses  does  so  state, 
in  so  many  words;  but  that  was  not  necessary.  Evidence  of 
a  fact  may  be  derived  from  inference,  although  there  be  no 
positive  statement  of  its  existence.  Jurors  bring  to  bear  upon 
testimony  their  common  observation  and  general  knowledge, 
and  in  the  light  thereof,  and  as  men  conversant  with  affairs, 
they  pass  upon  the  evidence  in  the  case,  drawing  the  infer- 
ences from  it,  which,  as  such  judges  of  the  facts,  they  properly 
may  do. 
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It  can  hardly  be  said,  we  think,  that  from  the  testimony 
which  appears  here,  the  jury  might  not  properly  draw  the  infer- 
ence that  there  was  gambling  for  money  or  other  valuable  thing 
carried  on  in  these  rooms.  Besides,  this  is  an  indictment  for 
keeping  a  gaming  house  simply,  without  more,  and  the  wit- 
ness testified  that  the  rooms  in  question  were  kept  and  used 
as  common  gambling  rooms.  There  is  no  objection  whatever 
to  this  testimony.  It  was,  then,  in  the  case  for  the  jury  to 
weigh  with  the  other  evidence,  as  sustaining  the  charge  of 
keeping  a  gaming  house. 

We  are  unable  to  say  that,  from  the  evidence  in  this  case, 
the  jury  were  not  warranted  in  finding  the  defendant  guilty 
of  keeping  a  gaming  house. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


The  Chicago  and  Western  Indiana  Eailroad  Co. 

v. 
Michael  Maroney  et  al. 

Filed  at  Ottawa  May  18,  1880. 

1.  Evidence  in  chief,  and  in  rebuttal — as  to  compensation  for  right  of  way.  In 
a  proceeding  by  a  railroad  company  to  condemn  an  entire  lot  in  a  city  for  the 
use  of  its  road,  evidence  of  the  price  per  foot  an  adjoining  tract  had  been 
sold  for,  and  the  price  per  foot  at  which  other  lots  had  been  offered  for  sale, 
is  doubtless  competent  if  offered  by  the  company  as  evidence  in  chief,  but 
is  not  after  the  defendant  has  closed. 

2.  In  a  proceeding  to  condemn  land,  where  the  petitioner  closes  his  case 
and  the  land  owner  gives  evidence  of  the  value  of  the  property  sought  to  be 
taken,  there  is  no  error  in  refusing  to  allow  the  petitioner  to  prove  the  price 
at  which  an  adjoining  tract  was  sold,  or  at  which  other  lots  in  the  vicinity  are 
offered  for  sale.  Such  evidence  is  in  chief  and  not  in  rebuttal,  and  it  is  a 
matter  of  discretion  to  open  the  case  and  let  in  proof  which  ought  to  have 
been  given  in  chief. 
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Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
Mason  B.  Loomis,  Judge,  presiding. 

Messrs.  G.  &  W.  Gabnett,  for  the  appellant,  after  a 
statement  of  the  facts  and  an  argument  thereon,  made  the 
following  points  of  law: 

That  this  court  has  correctly  laid  down  the  rule  that  in 
cases  of  this  character  the  best  evidence  of  value  is  actual 
sales.  St.  Louis,  Vandalia  and  Terre  Haute  Railroad  Co.  v. 
Holler,  82  111.  211. 

It  was  held  in  Lawrence  v.  Boston,  119  Mass.  126,  that  the 
peculiar  value  of  property  to  the  owner  was  not  material  for 
the  jury  to  consider,  and  that  it  did  not  make  any  difference 
that  the  owner  would  give  more  for  the  property  than  any 
one  else  rather  than  be  turned  out. 

Sales  of  real  estate,  like  sales  of  any  other  commodity,  in- 
evitably establish  the  market  value  in  that  vicinity,  hence  the 
court  erred  in  excluding  from  the  jury  this  important  fact. 

Mr.  Eichabd  W.  Cliffobd,  for  the  appellees : 

The  jury  did  not  follow  the  valuations  of  either  party.  The 
verdict  is  a  compromise. 

The  testimony  rejected  was  offered  after  the  plaintiff  and 
defendant  had  both  closed  the  case,  and  it  was  not  in  rebuttal. 

Courts  of  appellate  jurisdiction  are  not  much  inclined  to 
interfere  with  the  determination  of  a  jury  upon  a  question 
of  fact. 

Where  the  testimony  is  inharmonious,  and  where  there  is 
evidence  to  sustain  the  finding,  the  verdict  will  not  be  dis- 
turbed, even  if  the  higher  court  would  have  been  better 
pleased  with  a  smaller  verdict.  Nor  will  the  verdict  be  dis- 
turbed unless  it  is  manifestly  against  the  weight  of  evidence. 

Mr.  Justice  Cbaig  delivered  the  opinion  of  the  Court: 

This  was  a  petition,  brought  by  the  Chicago  and  Western 
Indiana    Eailroad    Company,    in  the  county   court   of  Cook 
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county,  against  Michael  Maroney,  to  condemn  lot  1,  block  7, 
of  Davis*  subdivision  of  a  certain  tract  of  land  in  Cook 
county,  for  railroad  purposes.  The  object  of  the  petition  was 
to  appropriate  the  entire  lot,  which  was  thirty-four  feet  wide 
and  one  hundred  and  twenty-five  feet  long,  upon  which  the 
defendant  had  erected  a  house  and  barn.  The  question  of 
amount  of  damages  which  should  be  paid  defendant  for  the 
property  was  submitted  to  a  jury,  and,  after  hearing  the  evi- 
dence, the  jury  returned  a  verdict  in  favor  of  the  owner  of 
the  property  for  the  sum  of  $1900,  upon  which  the  court 
entered  a  judgment,  to  reverse  which  the  railroad  company 
appealed. 

It  is  not  pretended  that  the  court  erred  in  the  instructions 
to  the  jury,  or  that  there  was  error  in  the  admission  of  evi- 
dence, but  the  only  ground  relied  upon  to  reverse  the  judg- 
ment is,  that  the  damages  are  too  large,  and  that  the  court 
erred  in  rejecting  certain  evidence,  offered  by  the  railroad 
company,  to  prove  that  a  tract  of  land  adjoining  the  property 
in  question  had  been  sold  for  $24  per  foot,  and  that  other  lots 
in  the  neighborhood  were  offered  for  sale  at  $25  per  foot. 

The  witnesses  who  were  called  upon  to  testify  in  regard  to 
the  value  of  the  property,  as  is  always  the  case,  differed  in 
their  judgment  as  to  the  amount  the  property  was  worth.  If 
no  evidence  was  to  be  regarded  but  that  introduced  on  behalf 
of  the  petitioner,  then  it  is  quite  clear  the  verdict  of  the  jury 
was  too  large,  but  when  the  testimony  introduced  by  the  de- 
fendant is  taken  into  consideration,  the  verdict  is  no  larger 
than  the  evidence  would  justify. 

One  witness  for  the  defendant  testified  that  the  lot,  without 
the  improvements,  was  worth  $35  a  foot, — $1190  for  the  land 
alone.  Another  witness  estimated  the  value  of  the  land  at 
$40  a  foot,  or  $1360  for  the  lot  without  the  building.  As 
regards  the  improvements  one  witness,  an  experienced  car- 
penter, says  the  house  was  worth  $915,  while  another  puts 
the  value  at  $923.  If  this  evidence  was  credible  and  believed 
by  the  jury,  as  it  doubtless  was,  the  verdict  might  have  been 
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much  larger  than  the  one  returned,  but  the  jury  doubtless 
give  due  consideration  to  all  the  evidence  introduced  by  both 
parties.  And  we  are  satisfied  the  result  is  just,  and  fully 
sustained  by  the  evidence. 

In  regard  to  the  other  point,  that  the  court  excluded  proper 
evidence,  we  do  not  regard  it  well  taken.  The  offered  testi- 
mony, as  evidence  in  chief,  was  doubtless  competent,  and  had 
it  been  offered  while  petitioner  was  making  out  his  case  in 
the  first  instance,  the  court  no  doubt  would  have  admitted  it. 
But  such  was  not  the  case.  The  petitioner  introduced  his 
evidence  in  regard  to  the  value  of  the  property  and  closed ; 
then  the  defendant  introduced  his  proof  in  regard  to  the 
value  of  the  property,  and  closed  his  case.  At  this  juncture 
the  petitioner  offered  the  proof  which  the  court  excluded. 
As  the  proof  offered  was  evidence  in  chief,  and  not  in  rebuttal, 
it  was  a  matter  in  the  discretion  of  the  court  whether  the  case 
should  be  opened  and  the  proof  admitted. 

We  see  no  abuse  of  the  discretion  of  the  court.  The  same 
witness  had  previously  been  on  the  stand,  and  had  been  ex- 
amined by  petitioner,  and  if  he  desired  the  proof  to  go  to 
the  jury,  then  was  the  time  the  questions  should  have  been 
asked.  He  had  no  right  to  withhold  the  evidence  until  de- 
fendant had  closed  his  side  of  the  case,  and  then  introduce  it. 
A  practice  of  that  kind  would  cause  needless  delay  in  the 
trial  of  causes. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Joel  B.  Gillett 

v. 
Henry  A.  Booth. 

Filed  at   Ottawa  May  18,  1880. 

1.  Amendment — of  record  at  subsequent  term.  The  record  of  a  judgment, 
decree  or  order  in  a  cause  may  be  amended  at  any  time,  even  at  a  subsequent 
term,  by  the  judge's  minutes,  when  the  opposite  party  is  in  court,  or  has  had 
due  notice,  saving  intervening  rights  of  third  persons,  so  as  to  make  the 
record  conform  to  the  decision  or  ruling  made  at  the  time. 

2.  Where  an  order  dissolving  an  injunction,  and  assessing  damages  and  dis- 
missing a  bill,  was  at  the  same  term  set  aside,  which  was  shown  by  the  judge's 
minutes  and  the  clerk's  entry,  although  a  line  was  drawn  across  the  order, 
both  in  the  clerk's  entry  and  the  judge's  minutes,  and  the  record  showed  that 
the  cause  was  continued  at  the  same  term  at  the  complainant's  costs,  and  that 
various  subsequent  proceedings  were  had  as  though  the  cause  was  still  pend- 
ing, *and  the  judge  and  clerk  both  testified,  without  objection,  that  the  erasure 
was  not  made  by  them,  it  was  held  error  to  refuse  a  motion  to  amend  the 
record  by  showing  the  vacation  of  the  original  decree  and  opening  the  case. 

3.  The  fact  that  a  line  has  been  drawn  across  the  minutes  of  the  judge 
and  clerk,  showing  the  vacation  of  a  decree,  is  not  conclusive  evidence  that 
the  order  evidenced  by  them  has  been  revoked.  It  affords  prima  facie  evidence 
to  that  effect,  but  nothing  more. 

4.  Witness — judge  or  clerk  as  to  genuineness  of  minutes.  A  judge  or  the  clerk 
of  a  court  making  minutes  of  an  order  is  a  competent  witness  to  prove  or 
disprove  the  same  whenever  their  genuineness  is  questioned.  It  may  be 
proved  that  what  purports  to  be  a  minute  of  a  judge  or  clerk  in  a  case  is  not, 
in  fact,  his  minute,  and  upon  the  same  principle  it  can  be  proved  by  him 
that  marks  of  cancellation  or  erasure  over  the  minute  were  not  made  by  him. 

5.  Minutes — how  proved.  Minutes  of  a  judge  or  clerk  must  ordinarily  be 
proved  by  the  production  of  the  proper  docket,  and  showing  by  inspection 
that  there  is  a  minute,  and  it  can  not  be  explained  or  enlarged  by  parol  evi- 
dence. 

6.  Practice — time  to  object.  Whei-e  no  objection  is  made  in  the  court 
below  to  proving  a  fact  in  a  certain  way,  or  by  a  particular  person,  who  may 
be  incompetent,  it  can  not  be  urged  on  appeal  or  error. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second 
District;  the  Hon.  Joseph  Sibley,  presiding  Justice,  and  the 
Hon.  Edwin  S.  Leland  and  Hon.  N.  J.  Pillsbury,  Justices. 
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Mr.  Geo.  Puterbaugh,  for  the  plaintiff  in  error. 
Messrs.  Hopkins  &  Morrow,  for  the  defendant  in  error. 

Mr.   Justice   Scholfield  delivered   the  opinion  of  the 

Court: 

On  the  3d  of  May,  1868,  Joel  B.  Gillett  filed  his  bill  in 
chancery,  in  the  circuit  court  of  Peoria  county,  against  Henry 
A.  Booth,  praying  that  Booth  be  enjoined  from  harvesting  a 
certain  crop  of  rye  therein  described.  A  temporary  injunc- 
tion was  issued  thereon,  and  Booth  subsequently  filed  his 
answer  to  the  bill. 

On  the  21st  of  January,  1878,  Booth  moved  to  strike  the 
cause  from  the  docket,  upon  the  ground  that,  "from  the 
records  of  said  court,  it  appears  to  have  been  long  ago  heard, 
decided  and  disposed  of  by  decree  upon  the  merits."  At  the 
same  time,  Gillett  made  a  cross-motion  to  retain  the  cause 
upon  the  docket,  and  amend  the  record  according  to  the 
judge's  minutes  and  the  agreement  of  the  parties  made  in 
open  court  July  1,  1872. 

The  court  overruled  the  cross-motion  of  Gillett  and  sus- 
tained the  motion  of  Booth,  and  struck  the  cause  from  the 
docket.  Exception  was  taken  by  Gillett  to  this  ruling,  and 
he  thereupon  prosecuted  an  appeal  in  said  cause  to  the  Appel- 
late Court  for  the  Second  District.  That  court,  on  hearing, 
affirmed  the  order  of  the  circuit  court,  and  the  present  writ 
of  error  is  prosecuted  to  reverse  its  judgment. 

The  order  striking  the  cause  from  the  docket  is  predicated 
upon  a  decree  of  the  circuit  court,  made  on  the  20th  of  June, 
1872,  that  the  injunction  theretofore  granted  be  dissolved 
and  the  bill  dismissed,  and  assessing  damages  to  the  defend- 
ant by  reason  of  the  wrongful  suing  out  of  the  injunction. 

The  cross-motion  of  Gillett,  the  defendant  in  the  circuit 
court  and  now  plaintiff  in  error,  is  supported  by  this  evi- 
dence: On  the  21st  of  June,  1872,  plaintiff  in  error,  by 
Ingersoll  &  McCune,  his  attorneys,  presented  to  the  court  his 
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motion,  in  writing,  to  set  aside  the  decree.  The  motion  was 
supported  by  an  affidavit  of  K.  G.  Ingersoll,  the  contents  of 
which  it  is  unnecessary  to  notice. 

The  minutes  in  the  docket  of  the  judge,  in  the  handwriting 
of  S.  D.  Puterbaugh,  then  presiding  judge  of  that  court,  are 
as  follows: 

"June  21.  Motion  by  defendant  to  set  aside  order  of  dis- 
solution of  injunction  and  assessing  damages." 

"July  1.  Motion  to  set  aside  order,  decree,  etc.,  sustained 
by  agreement."     A  line  is  drawn  over  this  minute  by  a  pen. 

The  minutes  of  the  clerk,  made  in  open  court,  on  his  docket, 
on  the  1st  of  July,  1872,  are: 

"412.  Motion  to  set  aside  decree  sustained  by  agreement." 
A  line  has  been  drawn  by  a  pen  over  this  minute,  also. 

Subpoenas  were  served  upon  witnesses  by  the  defendant  in 
error  in  person,  on  the  1st  and  2d  days  of  July,  1872,  as 
shown  by  his  affidavit  on  file,  to  appear  and  testify  in  the 
cause. 

Then  there  appears  upon  the  motion  docket  of  said  court, 
of  date  July  3,  1872,  a  motion  for  a  continuance  by  plaintiff 
in  error,  in  these  words:  "Complainant  moves  for  a  con- 
tinuance; affidavit  on  file." 

On  the  judge's  docket  of  the  same  date,  in  said  cause,  this 
minute  was  made: 

"  July  3.  Continuance,  at  complainant's  costs."  The  clerk's 
docket  of  the  same  date  contains  a  like  minute. 

Said  cause  remained  on  docket  thence  continuously  until 
stricken  from  the  docket  by  said  order  of  the  court  on  the 
21st  of  January,  1878.  No  orders  were  made  at  these  terms: 
September,  1872;  November,  1872;  January,  1873;  March, 
1873;  October,  1873;  December,  1873;  February,  1874;  May, 
1874;  October,  1874;  December,  1874;  February,  1875;  May, 
1875;  December,  1875;  October,  1875;  February,  1876;  Oc- 
tober, 1876;  December,  1876;  February,  1877,  and  April, 
1877;  but  this  we  regard  of  but  little  moment,  further  than 
as  showing  that  the  case  was  not  very  vigorously  prosecuted. 
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The  case  stood  continued  from  term  to  term,  without  any 
order  of  the  court,  by  force  of  the  statute — that  is,  of  course, 
assuming  that  it  was  otherwise  rightfully  upon  the  docket. 
Rev.  Stat.  1874,  p.  331,  sec.  38. 

The  records  show  orders  in  the  cause  subsequent  to  July  3, 
1872,  as  follows: 

"  Tuesday,  May  6,  1873.     Continued  by  order  of  court." 

"Thursday,  April  9,  1874.  Continued  at  complainant's 
costs." 

"April  5,  1875.     Passed  to  the  foot  of  the  docket." 

"Saturday,  April  15,  1875.  By  agreement  of  parties,  this 
cause  is  referred  to  the  master  in  chancery  to  take  evidence 
and  report  the  same  to  the  court. 

"  It  is  further  ordered  that  the  master  give  at  least  six  days* 
notice  to  the  parties  of  the  time  and  place  of  taking  such 
testimony." 

It  appears  from  the  files  of  the  cause  an  agreement  was 
made  between  counsel  on  the  19th  of  May,  1877,  to  open  a 
deposition. 

On  the  1st  of  June,  1877,  the  subpoena  of  defendant  in 
error  for  fourteen  witnesses  to  appear  before  the  master  in 
chancery  on  the  29th  of  May,  1877,  and  testify  in  the  cause, 
was  filed. 

On  the  31st  of  July,  1877,  consent  was  given  by  the  court 
to  plaintiff  in  error  to  file  an  amendment  to  his  bill,  and  this 
amendment  was  filed  August  29,  1877. 

It  was  held  in  Coughran  v.  Gutcheus,  18  111.  390,  that 
errors  and  mistakes  in  court  records,  made  by  the  officers  of  the 
court,  may  at  any  time,  upon  notice  to  the  parties  in  interest, 
and  saving  the  intervening  rights  of  third  parties,  be  corrected 
so  as  to  make  the  record  conform  to  the  action  or  judgment 
of  the  court,  and  it  was  said:  "Ordinarily,  these  errors  and 
mistakes  are  apparent  from  the  minutes  of  the  judge,  other 
entries  of  the  same  record,  or  the  pleadings  and  files  in  the 
cause,  and  in  such  case,  there  being  something  to  amend  by, 
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courts  will  not  hesitate  to  make  such  amendments  as  will  ad- 
vance justice  and  sustain  the  rights  of  the  parties." 

The  same  doctrine  was  again  announced  in  Church  et  al.  v. 
English,  81  111.  442. 

In  that  case  the  circuit  court  at  its  August  term,  1875, 
ordered  the  record  in  the  cause  to  be  so  amended  as  to  show 
what  orders  had  in  fact  been  made  in  it  at  the  September 
term,  1865.  This  was  upon  an  inspection  of  the  judge's 
minutes,  and  in  accordance  therewith.  We  affirmed  the 
validity  of  this  action  of  the  circuit  court,  and,  among  other 
things,  there  said:  "  As  between  the  original  parties,  we  are 
not  aware  of  any  limitation  as  to  the  time  in  which  such 
amendment  may  be  allowed.  No  reason  suggests  itself  why 
such  amendments  may  not  be  made  at  any  time,  so  long  as 
anything  definite  and  certain  remains  to  amend  by." 

The  right  to  amend  judgments,  decrees,  etc.,  by  the  judge's 
minutes  is  also  fully  recognized  in  Forquer  et  al.  v.  Forquer,  19 
111.  68,  MoCormich  v.  Wheeler,  Melliek  &  Co.  36  id.  114,  Seely 
v.  Pelton,  Admx.  63  id.  101,  and  Cairo  and  St.  Louis  R.  R. 
Co.  v.  Holbrook,  72  id.  419.  Certainly  this  can  only  be  done 
when  the  opposite  party  is  before  the  court  or  has  had  due 
notice,  and  also  after  saving  intervening  rights  of  third 
parties,  but  no  question  of  this  kind  is  here  involved. 

The  object  of  the  cross-motion  by  plaintiff  in  error  was 
not,  as  seems  to  be  assumed  by  counsel  of  defendant  in  error, 
to  abrogate  a  judgment  or  alter  a  judgment,  but  simply  to 
place  on  the  record  a  former  order  and  decree  of  the  court, 
which,  by  reason  of  the  negligence  of  the  clerk,  was  never 
entered. 

Under  the  authorities  to  which  we  have  referred,  there  can 
be  no  question  that  if  the  judge's  and  clerk's  minutes  had 
stood  upon  their  respective  dockets  just  as  they  were  origi- 
nally made,  without  any  evidence  of  a  subsequent  effort  to 
erase  or  cancel  them,  the  plaintiff  in  error  would  have  been 
entitled  to  have  had  his  cross-motion  allowed, — that  is  to  say, 


188  Gillett  v.  Booth.  [May 

Opinion  of  the  Court. 

he  would  have  been  entitled  to  have  had  the  records  show 
precisely  what  had  been  ordered  and  decreed  in  the  case. 

Does  the  fact  that  a  line  has  been  drawn  with  a  pen  across 
these  minutes  afford  conclusive  evidence  that  the  order  or 
decree  evidenced  by  them  has  been  revoked?  We  think  not. 
It  may  be  conceded  that  it  affords  prima  facie  evidence 
to  that  effect,  but  nothing  more.  If  it  appeared  that  imme- 
diately after  making  the  minutes,  the  lines  were  drawn  across 
them  by  the  party  making  them,  it  would  leave  no  room  to 
doubt  that  his  intention  was  to  obliterate  them,  and  leave  his 
record  just  as  if  they  had  never  been  made.  But,  suppose 
these  lines  are  drawn  years  after  the  minutes  are  made,  and 
by  persons  having  no  authoritative  control  over  the  records, 
it  is  quite  clear,  then,  they  would  not  affect  the  minutes,  and 
could  not  be  considered  on  a  question  like  the  present. 

It  does  not  appear  here  when  or  by  whom  these  lines  were 
drawn.  It  is  shown  by  the  affidavits  of  the  judge  and  the 
clerk,  by  whom  the  minutes  were  made,  that  they  were  not 
drawn  by  them.  These  affidavits,  if  objected  to,  would  not 
perhaps  have  been  admissible,  but  there  does  not  seem  to  have 
been  any  objection  to  proving  the  facts  in  this  way,  and  such 
an  objection  can  not  be  raised,  for  the  first  time,  in  this  court. 

We  are  clearly  of  opinion,  that  in  a  case  of  this  kind,  the 
party  making  minutes  is  a  competent  witness  whenever  the 
question  of  the  genuineness  of  the  minutes  is  involved.  Thus, 
we  think,  it  could  be  proved  that  what  purports  to  be  a 
minute  of  a  judge  or  clerk  in  a  given  case,  is,  in  fact,  not  his 
minute,  but  is  a  forgery;  and,  upon  the  same  principle,  it 
can  be  proved  by  him  that  marks  of  cancellation  or  erasure 
over  the  minute  were  not  made  by  him.  Minutes,  it  is  true, 
will  ordinarily  be  proved  by  the  production  of  the  proper 
docket,  and  showing,  by  inspection,  that  there  is  a  minute; 
and  it  can  not  be  explained  or  enlarged  by  parol  evidence, — 
it  must  speak  for  itself.  But  there  is  nothing  about  it  which, 
in  legal  contemplation,  precludes  the  possibility  of  forgery 
or  mistake,  and  hence  it  may  be  shown  whether  it  is  in  fact 
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what  it  purports  to  be  by  evidence  aliunde.  And  it  was  upon 
this  precise  ground  that  we  refused  to  disturb  the  judgment 
in  Cairo  and  St.  Louis  Railroad  Co.  v.  Holbrook,  supra. 
There  was  a  minute  there  on  the  judge's  docket,  proved  not 
to  be  in  the  handwriting  of  the  judge,  but  in  that  of  the 
clerk,  and  we  held,  because  it  was  shown  not  to  have  been 
the  minute   of  the  judge,  he  was  justified   in  disregarding  it. 

But,  beyond  the  proof  afforded  by  the  affidavits  on  file,  we 
think  there  is  evidence  which  shows  the  judge  making  the 
minute  for  the  order  and  decree  of  July  1,  1872,  did  not 
attempt  to  erase  or  cancel  it.  If  he  had  done  so,  he  should 
not,  and,  it  is  fair  to  presume,  he  would  not  have  made  any 
further  order  in  the  case.  If  the  order  and  decree  of  June 
20,  1872,  were  left  in  force,  then  the  case  was  out  of  court 
for  all  purposes. 

It  is  not  reasonable  to  suppose  that  the  court,  and  the  coun- 
sel on  the  respective  sides,  would  all  have  forgotten  the  can- 
cellation or  erasure  of  the  order  of  July  1  so  soon  as  July 
3 — that  is,  within  two  days, — for  on  that  day  the  cause  was, 
on  motion  of  complainant,  continued  by  order  of  the  court  at 
his  costs.  So,  also,  it  is  impossible  to  suppose  that  the  de- 
fendant in  error  would  have  been  serving  subpoenas  on  his 
witnesses  on  the  first  and  second  days  of  July  if  the  order 
and  decree  of  June  20  had  remained  in  force.  The  fact  that 
the  case  was  continued  right  along  on  the  docket  by  the 
court,  and  with  the  consent  and  acquiescence  of  counsel, 
etc.,  the  further  facts  of  the  stipulation  of  counsel  to  open 
depositions,  subpoenaing  witnesses  to  testify  before  the  master, 
etc.,  are  consistent,  and  reconcilable  with  the  minutes  made  by 
the  judge  and  clerk  on  the  first  of  July,  and  utterly  incon- 
sistent and  irreconcilable  with  the  idea  that  those  minutes  were 
erased  or  canceled  before  further  action  in  the  case,  and  no 
effort  at  cancellation,  subsequently  and  without  notice,  could 
be  availing. 

"We  think  the  evidence  was   ample   to   sustain   the  cross- 
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motion  of  plaintiff  in  error,  and  that  it  was  error  to  overrule 

that  motion  and  sustain  the  motion  of  the  defendant  in  error. 

The  order  and  decree  of  the  Appellate  Court  is  reversed, 

and  the  cause  remanded  for  further  proceedings  consistent 

with  this  opinion. 

Decree  reversed. 


Bryant  T.  Scofield 

v. 

Amos  W.  Tompkins  et  aL 

Filed  at  Ottawa  May  18,  1880. 

1.  Contract — liquidated  damages — construction.  The  fact  that  the  parties 
to  a  contract  fix  a  sum  to  be  paid  and  call  it  liquidated  damages,  does  not 
always  control  the  question  as  to  the  measure  of  recovery  for  a  breach.  The 
courts  will  look  to  see  the  nature  and  purpose  of  fixing  the  amount  of  damages 
to  be  paid,  and  if  it  appears  to  have  been  inserted  to  secure  the  prompt  per- 
formance of  the  agreement,  it  will  be  treated  as  a  penalty,  and  no  more  than 
the  actual  damages  proved  can  be  recovered. 

2.  Where  a  contract  for  the  sale  of  land  provided  for  the  payment  of  over 
$22,000  by  a  day  named,  for  the  land,  which  was  made  a  condition  precedent 
and  time  made  of  the  essence  of  the  contract,  and  that  in  case  of  default  in 
payment  of  the  price,  or  any  part  thereof,  when  due,  the  vendor  might  declare 
the  contract  null  and  void  and  retain  any  sums  of  money  paid,  and  might  sue 
and  recover  from  the  purchaser  the  whole  or  any  part  of  the  price  that  might 
be  due  and  unpaid,  as  liquidated  damages,  and  nothing  was  paid  and  a  for- 
feiture declared,  it  was  held,  in  an  action  of  covenant  upon  the  agreement  to 
recover  the  entire  price  as  liquidated  damages,  that  a  demurrer  was  properly 
sustained  to  the  declaration. 

3.  The  parties  may  agree  upon  any  sum  as  compensation  for  the  breach  of 
a  contract  which  does  not  manifestly  exceed  the  amount  of  the  injury  suffered, 
but  when  it  is  manifestly  above  that  sum  and  the  damages  are  such  as  can 
readily  be  shown,  such  sum  so  inserted  in  the  contract  will  be  regarded 
merely  as  a  penalty  to  insure  prompt  payment  or  performance. 

Appeal  from  the  Circuit  Court  of  Cook  county. 
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Statement  of  the  case. 

This  was  an  action  of  covenant,  on  articles  of  agreement 
for  the  sale  of  and  payment  for  a  tract  of  land  in  Cook 
county,  in  this  State.  Defendants  demurred  to  the  declara- 
tion and  the  demurrer  was  sustained  by  the  court,  and  plaintiff 
failing  to  plead,  judgment  was  rendered  against  him  in  bar 
of  the  action.  He  prosecutes  an  appeal  and  questions  the 
decision  of  the  court  below  in  sustaining  the  demurrer. 

The  articles  of  agreement  recite  that  plaintiff,  in  consider- 
ation of  one  dollar  paid,  and  the  covenants  and  agreement  of 
the  defendants,  had  sold  to  them  several  blocks  of  ground, 
supposed  to  contain  22T2^g-  acres,  and  on  their  performing 
their  covenants  was  to  convey  to  them. 

The  defendants,  on  their  part,  covenanted,  in  consideration 
of  the  sale,  to  pay  plaintiff  $22,770  within  one  year  from  the 
26th  day  of  June,  1869,  and  to  pay  the  taxes  on  the  land  for  that 
year.  They  covenanted  that  payment  should  be  and  was  a 
condition  precedent,  and  time  of  payment  was  of  the  essence 
of  the  contract,  and  if  they  should  make  default  in  payment 
of  the  money,  or  any  part  of  it,  when  due  under  the  contract, 
plaintiff,  at  his  option,  at  any  time  after  default,  might  declare 
the  contract  null  and  void,  and  might  retain  any  sums  of 
money  which  might  be  paid,  and  "may  sue  and  recover  from 
said  parties  of  the  second  part  the  whole  or  any  part  of  said 
sum  of  money  that  may  be  due  and  unpaid,  as  liquidated 
damages."  Plaintiff  was  to  retain  possession  and  have  the 
rents  and  profits  until  the  purchase  money  should  be  paid. 

The  declaration  avers  that  defendants  made  default  in  pay- 
ing the  money,  or  any  part  of  it;  but  a  further  covenant  was 
entered  into  by  the  parties,  by  which  the  time  for  payment 
was  extended  till  the  28th  day  of  September,  1870,  defend- 
ants to  pay  ten  per  cent  interest  on  the  full  amount  of  the 
purchase  money,  but  it  was  also  covenanted  that  this  latter 
agreement  was  in  nowise  to  alter,  change  or  modify  any  of 
the  covenants  of  the  first  agreement,  except  as  to  the  time  of 
payment,  and  that  at  the  end  of  the  extended  time  the  defend- 
ants were  still  in  default;   that  plaintiff  tendered  a  deed  to 
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defendants  for  the  conveyance  of  the  land,  duly  executed  and 
acknowledged,  and  demanded  payment  of  the  purchase  money, 
but  it  was  not  paid. 

The  declaration  further  avers  that  plaintiff  served  defend- 
ants with  a  written  notice  that  if  the  purchase  money  was  not 
paid  by  the  25th  day  of  October,  1870,  the  contract  would  be 
declared  forfeited,  and  that  plaintiff  would  proceed  to  collect 
the  amount  remaining  unpaid  as  liquidated  damages;  that 
the  money,  or  any  part  thereof,  was  not  paid,  and  the  contract 
was  declared  forfeited. 

Mr.  C.  M.  Harris,  for  the  appellant: 

The  demurrer  should  not  have  been  sustained,  because,  as 
appears  from  the  declaration,  the  plaintiff  should  recover  as 
liquidated  damages  the  amount  therein  claimed  as  such. 
Smith  v.  Whittaker,  23  111.  367;  Stephens  v.  Coffeen,  39  id. 
148;  Bouv.  Law  Diet.  vol.  2,  p.  86;  Knapp  v.  Mattly,  13 
Weed,  587;  Bagby  v.  Peddie,  16  N.  Y.  469;  Catheal  v.  Tal- 
mage,  9  id.  551 ;  Leland  v.  Stone,  10  Mass.  462;  Chadwich  v. 
Marsh,  1  Zabr.  463;  Sedg.  on  Damages,  405  note,  408,  etc., 
421  and  note,  411;  Reilly  v.  Jones,  1  Bing.  302;  Slosson  v. 
Beadle,  7  Johns.  72;   Hasbrouch  v.  Tappan,  15   Johns.  200. 

Per  Curiam:  The  question  presented  by  this  demurrer  is 
whether  the  $22,770  named  in  the  agreement  as  the  price  of 
the  land,  and  also  as  liquidated  damages  in  case  that  sum  was 
not  promptly  paid,  may  be  recovered,  or  only  such  damages 
as  can  be  shown  to  have  been  actually  sustained  by  breach  of 
the  agreement. 

Appellant  has  the  land,  and  by  this  action  seeks  to  recover 
its  full  price  and  also  retain  the  land.  It  is  manifest  that  his 
actual  loss  can  not  be  equal  to  the  value  of  the  land.  If  it 
was  worth  nothing,  then  appellees  agreed  to  pay  this  large 
sum  for  what  was  of  no  value.  If  it  was  worth  that  sum, 
then  appellant  has  land  of  that  value,  unless  its  market  price 
has  depreciated.     And  if  depreciated,  then  his   loss  is  only 
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commensurate  with  the  depreciation.  It  is,  therefore,  clear 
that  his  loss  is  not  equal  to  the  sum  named  as  liquidated 
damages. 

The  fact  that  the  parties  fix  a  sum  to  be  paid  and  call  it 
liquidated  damages,  does  not  always  control  the  question  as 
to  the  measure  of  the  recovery  for  the  breach  of  the  contract. 
Courts  will  look  to  see  the  nature  and  purpose  of  fixing  the 
amount  of  damages  to  be  paid.  And  if  the  clause  fixing  the 
amount  of  the  damages  appears  to  have  been  inserted  to 
secure  prompt  performance  of  the  agreement,  it  will  be  treated 
as  a  penalty,  and  no  more  than  the  actual  damages  proved  can 
be  recovered. 

It  is  said  in  Sedgwick  on  Meas.  Dam.  492:  "But  in  the 
case  we  are  now  considering,  the  courts,  especially  in  this 
country,  have  generally  shown  a  marked  desire  to  lean  towards 
that  construction  which  excludes  the  idea  of  liquidated  dam- 
ages, and  permits  the  party  to  recover  only  damages  which  he 
has  actually  sustained.  The  language  of  the  contract  is  not 
controlling.  If,  indeed,  the  word  '  penalty '  be  used,  as  we 
shall  see  hereafter,  it  will  never  be  construed  as  a  sum  abso- 
lutely fixed.  But  the  reverse  is  by  no  means  the  case;  and 
the  phrase,  'liquidated  damages/  has  often  been  made  to  read 
'penalty.'  " 

That  author  further  says,  p.  493:  "If,  from  the  nature  of 
the  agreement,  it  is  clear  that  any  attempt  to  get  at  the  actual 
damage  would  be  difficult,  if  not  vain,  then  the  courts  will 
incline  to  give  the  relief  which  the  parties  have  agreed  on. 
But  if,  on  the  other  hand,  the  contract  is  such  that  the  strict 
construction  of  the  phraseology  would  work  absurdity  or 
oppression,  the  use  of  the  term  liquidated  damages  will  not 
prevent  the  courts  from  inquiring  into  the  actual  injury 
sustained  and  doing  justice  between  the  parties."  The  weight 
of  the  authorities  sustains  these  propositions. 

The  language   in    this   character   of  contracts  is  no   more 
explicit  or  emphatic  for  paying  the  sum   named  than    is  the 
penalty   of  a  bond.     And  all  know  such  penalties  are  never 
12—95  III. 


194  Scofield  v.  Tompkins  et  al.  [May 

Opinion  of  the  Court. 

enforced,  but  simply  the  actual  damage  sustained,  if  less  than 
the  amount  of  the  penalty.  The  same  reasons  may  and 
frequently  do  exist  for  holding,  under  such  an  agreement  as 
this,  that  no  more  than  the  actual  damage  shall  be  recovered, 
as  in  cases  of  penal  bonds. 

When  to  enforce  such  an  agreement  would  work  great 
hardship  and  oppression,  it  should  never  be  enforced.  In 
this  case  no  inconvenience  is  perceived  in  proving  the  actual 
damages  appellant  has  sustained.  And  it  would  be  highly 
unjust  and  oppressive  to  permit  a  recovery  of  such  a  large 
sum  when  the  actual  damages  do  not  exceed,  if  they  reach, 
one-twentieth  part  of  the  amount  claimed.  Why  allow  per- 
haps more  than  twenty  thousand  dollars,  or  even  more,  than 
the  loss  sustained?  If  it  be  said  it  is  the  contract  of  the 
parties,  it  may  be  replied  it  is  no  more  so  than  is  a  penal 
bond. 

All  the  circumstances  considered,  it  would  seem  incredi- 
ble to  believe  that  sane  parties  could  have  understood  and 
intended  to  pay  as  damages  $22,770,  simply  for  a  failure  to 
pay  that  sum  of  money  on  a  specified  day,  and  permit  the 
owner  to  hold  the  land  free  from  all  claim  on  their  part, 
simply  to  give  the  greater  part,  and  it  may  be  all,  to  him 
Avithout  any  consideration  or  benefit  in  the  smallest  degree 
commensurate  to  this  large  sum.  To  so  believe  would  be 
absurd,  and  it  would  be  highly  oppressive  to  so  hold. 

To  give  the  language  in  this  case  the  construction  that  it  is 
absolute  and  must  be  carried  out  literally,  would  work  the 
same  wrong  and  oppression  that  was  originally  produced  by 
enforcing  payment  of  penal  bonds.  And  for  the  same  reasons 
this  should  not  be  enforced.  But  appellant  should  be  left  to 
recover  such  damages  only  as  he  can  prove  he  has  sustained 
by  reason  of  the  breach  of  the  contract. 

It  is  true,  the  parties  are  authorized  to  agree  upon  any  sum 
as  compensation  for  the  breach  of  the  contract,  which  does 
not  manifestly  exceed  the  amount  of  the  injury  suffered.    This 
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is  believed  to  be  the  doctrine  of  the  courts   and  to  be  well 
sustained  by  authority. 

In  this  case  it  is  manifest  that  the  sum  fixed  is  above,  and 
greatly  above,  all  damage  that  could  have  been  sustained  by 
the  breach  of  this  contract.  And  we  must  hold  that  it  was 
inserted  as  a  penalty  to  secure  prompt  payment,  and  intended 
to  be  paid  absolutely  in  case  of  failure  to  pay  for  the  land  on 
the  day  specified  and  on  the  contract  being  rescinded. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


John  A.  Brown 

v. 

Frederick  H.  Luehrs. 

Filed  at  Ottawa  May  18,  1880. 

1.  Chancery — granting  new  trial  at  law.  In  order  to  justify  a  court  of 
chancery  in  setting  aside  a  judgment  at  law  and  granting  a  new  trial,  the 
case  must  appeal  strongly  to  the  chancellor  for  relief.  It  is  by  fixed  and  de- 
terminate rules  alone  that  this  jurisdiction  will  be  exercised.  It  is  never 
done  capriciously  or  as  a  matter  of  mere  discretion,  nor  because  the  court  of 
chancery  may  differ  from  the  jury  on  the  finding  of  the  facts  upon  the  evi- 
dence. 

2.  Nor  will  the  new  trial  be  granted  unless  the  judgment  has  been  ob- 
tained by  fraud,  accident  or  mistake,  and  without  fault  on  the  part  of  him 
who  asks  it. 

3.  If,  however,  a  party  has  made  every  effort  in  his  power  to  discover 
evidence  and  fails,  when  afterwards  discovered  courts  of  equity  treat  this  as 
an  accident,  and  will,  when  satisfied  that  such  newly  discovered  evidence 
would  have  produced  a  different  result  if  it  had  been  known  in  proper  time, 
and  that  the  judgment  is  unjust,  grant  a  new  trial.  But  all  these  elements 
must  concur  before  the  relief  will  be  granted. 

4.  In  this  case,  a  witness  had  given  his  deposition,  which  was  read  on  the 
trial  of  a  suit  at  law,  in  which  he  testified  that  he  had  paid  to  one  of  the 
parties,  for  the  other,  a  considerable  sum  of  money,  and  the  finding  and 
judgment  were  the  result  of  that  testimony.  Subsequently,  and  after  the 
judgment  was  rendered,  the  same  witness  gave  a  second  deposition,  in  which 
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he  stated  that  his  former  testimony,  in  regard  to  the  payment  of  the  money, 
was  not  true.  The  application  for  a  new  trial  was  based  upon  this  second 
deposition,  the  party  relying  upon  it  to  overcome  the  former.  But  on  the 
facts  appearing,  it  was  considered  the  second  deposition  should  not  be  given 
that  effect.  Moreover,  the  party  seeking  relief  had  not  used  proper  diligence 
in  ascertaining  from  the  witness  before  the  trial  the  grounds  of  the  testimony 
he  was  apprised  the  witness  was  intending  to  give.  Upon  the  whole  case  the 
relief  was  denied. 

Appeal  from  the  Appellate  Court  for  the  First  District. 

Mr.  Henry  C.  Whitney,  for  the  appellant. 

Messrs.  Barnum  &  Van  Schaack,  and  Mr.  William  G. 
McMillan,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 

Court : 

This  was  a  bill  in  chancery,  filed  by  appellant,  to  obtain  a 
new  trial  at  law.  The  ground  relied  on  is,  that  since  the 
rendition  of  the  judgment  at  law  complainant  had  discovered 
new  evidence,  which  would  change  the  result  on  another  trial. 
This  has  been  a  protracted  litigation,  with  an  unusual  num- 
ber of  trials,  with  varying  results.  The  case  was  previously 
before  us,  and  is  reported  in  79  111.  575,  where  all  of  the 
facts  as  they  then  appeared  are  stated  in  full.  A  new  trial 
was  had  in  the  Superior  Court,  by  virtue  of  the  decision  of 
this  court,  and  resulted  against  appellant.  He  removed  the 
case  to  the  Appellate  Court,  where  the  judgment  was  affirmed. 

Appellant  thereupon  filed  this  bill,  and  in  it  he  alleges  that 
one  M.  G.  Cowles,  who  was  a  witness,  and  who  gave  his  depo- 
sition on  the  4th  of  March,  1875,  had  on  the  4th  of  No- 
vember previously  made  an  affidavit  substantially  the  same 
as  his  deposition,  which  was  filed  with  appellee's  bill  for  a  new 
trial  at  law,  on  the  ground  that  Cowles's  evidence  was  dis- 
covered after  the  trial  at  law.  In  his  first  deposition  Cowles 
testified  that  he  paid  to  appellant  $1000,  for  appellee,  speci- 
fying time,  place  and  circumstances.  In  this  bill  appellant 
alleges  that  Cowles  had  retracted  all  he  testified  to  in  regard 
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to  the  payment  of  the  $1000,  and  he  so  testified.  But  on  a 
hearing  the  court  found  against  complainant,  and  he  there- 
upon appealed  to  the  Appellate  Court,  where  the  decree  of 
the  Superior  Court  was  affirmed,  and  he  brings  the  record  to 
this  court. 

For  a  reversal,  it  is  urged  that  the  evidence  required  that 
a  new  trial  should  have  been  decreed,  and  the  court  erred  in 
dismissing  the  bill. 

In  cases  of  this  character  this  court  recognizes  the  rule  that 
they  must  appeal  strongly  to  the  chancellor  for  relief  before 
he  is  at  liberty  to  aiford  it  and  vacate  a  judgment  at  law.  It 
is  by  fixed  and  determinate  rules  alone  that  this  jurisdiction 
will  be  exercised.  It  is  never  done  capriciously,  or  as  a  matter 
of  mere  discretion,  nor  because  the  court  of  chancery  may 
differ  from  the  jury  on  the  finding  of  the  facts  on  the  evi- 
dence. Nor  will  it  usually  grant  a  new  trial,  unless  the  judg- 
ment has  been  obtained  by  accident,  mistake  or  fraud.  Where 
a  party  has  had  the  opportunity  to  make  his  defence  at  law 
and  fails  or  neglects  to  do  so,  public  policy  requires  that 
further  litigation  on  that  matter  should  cease  and  the  contro- 
versy terminate,  unless  by  accident,  mistake  or  fraud  the 
party  has,  without  his  fault,  been  prevented  from  establishing 
his  claim  or  defence. 

If,  however,  a  party  has  employed  every  eifort  in  his  power 
to  discover  evidence  and  fails,  when  afterwards  discovered, 
courts  of  equity  treat  this  as  an  accident,  and  will,  when 
satisfied  that  such  evidence  would  have  produced  a  different 
result,  and  the  judgment  is  unjust  and  should  not  be  paid, 
grant  a  new  trial,  but  all  of  these  requirements  must  concur 
before  such  relief  will  be  granted.  It  must  appear  that  the 
judgment  is  wrong,  that  the  knowledge  of  the  evidence  has 
come  to  the  complainant  after  the  trial,  and  that  he  had  ex- 
hausted all  reasonable  means  and  efforts  to  discover  it  before 
the  trial,  and  when  introduced  on  a  new  trial  it  will  produce  a 
different  result.    See  Holmes  v.  Stateler,  57  111.  209.    The  same 
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rule  has  been  announced  in  other  cases,  and  is  the  well  recog- 
nized doctrine  of  the  court. 

In  this  case  we  are  of  opinion  that  complainant  has  not 
brought  himself  within  the  rule.  He  relies  principally,  if 
not  entirely,  on  Cowles'  second  deposition  to  overcome  his 
first.  We  can  not  say  it  is  the  more  worthy  of  belief.  In  his 
first  he  swears  that  he  knew  complainant  and  paid  him  the 
money.  In  the  latter  he  swears  that  complainant  is  not  the 
person  to  whom  he  paid  it.  He  also  states  that  when  com- 
plainant saw  and  conversed  with  him  in  reference  to  the  pay- 
ment of  this  money,  in  Kansas,  in  the  spring  of  1878,  he 
then  knew  that  complainant  was  not  the  person  to  whom  he 
paid  it,  but  did  not  disclose  the  fact  to  complainant.  It 
would  seem  that  such  an  act  is  almost  unaccountable.  If 
the  witness  is  truthful  and  has  but  the  average  sense  of 
justice,  and  was  so  anxious  to  have  the  wrong  corrected,  why 
not  disclose  this  highly  important  fact?  But  conceal  it  for 
months!  It  seems  to  be  incredible.  It  raises  the  inference 
that  other  motives  than  a  desire  to  do  justice  to  complainant 
controlled  his  subsequent  acts. 

That  the  money  was  handed  to  witness  with  which  to  pay 
complainant,  he  has  testified  in  all  his  affidavits  and  deposi- 
tions. It  is  also  otherwise  proved,  and  it  can  not  be  doubted, 
that  he  either  paid  it  to  complainant,  or  to  a  person  who  rep- 
resented him  and  forged  his  name  to  the  receipt,  or  the  wit- 
ness embezzled  and  appropriated  it  to  his  own  use.  There  is 
no  evidence  that  there  was  another  person  of  exactly  the 
same  name  to  whom  it  was  probably  paid.  The  witness' 
character  it  seems  was  then  good,  whatever  it  may  have  be- 
come since.  And  all  the  circumstances  considered,  and  his 
manner  of  testifying,  impress  us  with  the  belief  that  his 
first  deposition  is  true.  It  has  more  of  the  appearance  of 
truth  than  the  latter.  He  says  in  his  first,  that  he  has  seen 
the  complainant  a  great  many  times, — could  not  say  how  often, 
but  knew  him  as  he  knew  other  business  men;  that  he  had 
spoken  to  him  frequently  on  the  street,  and,  he  thinks,  in  the 
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store  where  witness  was  book-keeper.  He  also  answers,  to 
the  second  question,  that  he  knew  both  parties  to  the  suit, 
and  had  been  acquainted  with  them  since  1867. 

In  his  second  deposition,  he  states  he  was  not  aware  that 
he  swore  in  his  deposition  of  1875  that  he  knew  complainant 
and  had  seen  and  met  him  frequently;  that  he  did  not  know 
the  man  to  whom  he  paid  the  money,  except  that  Busch 
pointed  the  man  out  to  him  on  the  street,  as  John  A.  Brown, 
to  whom  he  paid  the  money.  He  then  contradicts  himself 
by  saying  he  had  seen  the  man  to  whom  he  paid  the  money 
frequently,  and  supposed  him  to  be  John  A.  Brown;  that  he 
knew  but  one  John  A.  Brown  in  Chicago  in  the  fall  of  1870. 
The  evidence  in  this  second  deposition  entirely  fails  to  im- 
press us  that  it  is  true.  His  memory  may  be  impaired  since 
his  first  deposition  was  taken,  or  other  causes  may  have  oper- 
ated to  obscure  his  memory. 

Again,  as  early  as  in  the  autumn  of  1874  complainant  was 
apprised  by  the  affidavit,  when  the  bill  was  filed  by  appellee, 
that  the  witness  would  swear  that  he  had  paid  the  money  to 
complainant.  He  does  not  seem  to  have  seen  the  witness  in 
reference  to  the  payment  of  the  $1000,  until  April,  1878,  near 
three  years  and  six  months  after  the  affidavit  was  filed,  and 
over  three  years  after  his  deposition  was  taken. 

If  complainant  knew  he  never  had  received  the  money, 
why  is  it  that  he  did  not  see  Cowles  earlier  to  endeavor  to 
have  the  mistake  rectified?  If  his  deposition  was  untrue, 
why  not  act  with  promptness?  He  knew  the  testimony  was 
vital  to  his  recovery,  and  if  a  stranger  to  him — as  the  witness 
swears  in  his  second  deposition — he  must  have  known  there 
was  a  mistake  if  the  witness  was  honest,  or,  if  capable  of 
being  suborned,  that  his  character  was  likely  to  be  such  that 
his  evidence  would  be  capable  of  being  impeached.  But  we 
find  no  evidence  in  the  record  that  appellant  made  any  eifort 
to  avoid  its  effect  by  either  course.  We  are,  therefore,  of 
opinion  appellant  has  not  made  a  case  that  requires  equity 
to  interfere. 
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It  is,  however,  insisted  that  the  case  of  Seward  v.  Cease, 
50  111.  231,  is  conclusive  of  this.  We  are  unable  to  so  regard 
it.  In  that  case,  as  in  this,  a  witness  made  an  affidavit,  which 
was  made  a  part  of  the  bill,  which  stated  that  he  had  sworn 
falsely  on  the  trial  at  which  the  judgment  was  obtained.  There 
was  a  motion  to  dismiss  the  bill,  for  want  of  equity  appearing 
on  its  face.  The  motion  was  treated  as  a  demurrer,  and  as 
admitting  the  allegations  of  the  bill  to  be  true.  It  was  said 
in  that  case — as  the  bill  stated  the  only  evidence  on  which 
the  judgment  was  recovered  was  false,  and  the  witness  who 
gave  it  had  voluntarily  made  an  affidavit  of  its  falsity,  and 
stating  his  desire  to  retract  the  same,  which  affidavit  was  made 
an  exhibit  with  the  bill, — that  it  was  not  a  case  of  conflict 
of  evidence,  but  it  appeared,  by  admitting  the  bill  to  be  true, 
an  unrighteous  judgment  had  been  obtained  on  perjured  evi- 
dence, and  the  perjury  being  admitted,  the  court  could  not 
do  otherwise  than  hold  that  a  case  had  been  shown  requiring, 
if  proved  by  the  evidence,  a  decree  for  a  new  trial.  Here, 
however,  the  fact  of  the  perjury  is  not  admitted,  nor  that  the 
judgment  is  unrighteous,  nor  were  these  facts  proved  on  the 
trial. 

Nor  is  the  case  of  Wilday  v.  3£cConnel,  63  111.  280,  decisive 
of  this.  There,  receipts  for  the  payment  of  the  money  for 
which  the  judgment  was  obtained  were  found  after  the  judg- 
ment was  recovered.  At  the  time  judgment  by  default  was 
rendered  the  receipts  were  forgotten  by  the  defendant,  but 
were  afterwards  found.  It  was  held  that  it  would  be  inequit- 
able to  twice  collect  the  money,  and  a  new  trial  was  ordered 
to  be  decreed.  But  in  that  case  the  receipts  rendered  it  cer- 
tain the  money  had  been  paid.  Here,  the  payment  is  not 
proved,  hence  the  two  cases  are  wholly  dissimilar. 

The  decree  of  the  Appellate  Court  is  affirmed. 

Decree  affirmed. 
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Grove  G.  Talcott 

v. 

John  Schuh  et  al. 

Filed  at  Ottawa   May  18,  1880. 

Appeal  from  an  Appellate  Court — whether  it  will  lie.  On  bill  in  chancery 
to  compel  the  removal  of  a  dam  which  was  alleged  to  cause  the  complainant's 
land  to  be  overflowed,  and  a  final  decision  thereon  in  the  Appellate  Court,  it 
was  held,  there  being  no  franchise,  or  freehold,  or  the  validity  of  a  statute 
involved,  and  the  value  in  controversy  not  appearing  to  be  $1000,  and  there 
not  being  any  certificate  that  the  case  involves  questions  of  law  of  such 
importance  that  they  should  be  passed  upon  by  this  court,  the  appeal  from  the 
Appellate  Court  should  be  dismissed. 

Appeal  from  the  Appellate  Court  for  the  First  District. 
Messrs.  Coburn  &  Talcott,  for  the  appellant. 
Mr.  M.  J.  Dunne,  for  the  appellees. 

Per  Curiam  :  This  is  an  appeal  from  the  Appellate  Court 
for  the  First  District. 

The  case  is  one  of  a  bill  in  chancery  to  compel  the  removal 
of  a  dam  which  is  alleged  to  cause  the  complainant's  land  to 
be  overflowed.  The  extent  of  the  land  claimed  as  being  over- 
flowed is  only  about  three  acres,  and  of  no  great  value. 

There  being  no  franchise,  or  freeholder  the  validity  of  any 
statute  involved,  and  the  value  in  controversy  not  appearing 
to  be  $1000,  and  there  not  being  any  certificate  that  the  case 
involves  questions  of  law  of  such  importance  that  it  should 
be  passed  upon  by  the  Supreme  Court,  the  appeal  is  dismissed. 

Appeal  dismissed. 


202  C.  &  W.  I.  E.  E.  Co.  v.  Dooling  et  al         [May 

Opinion  of  the  Court. 


Chicago  and  Western  Indiana  Railroad  Company 

v. 
Anna  Dooling  et  al. 

Filed  al   Ottawa  May  18,  1880. 

Practice  in  Supreme  Court  —  when  error  will  not  reverse.  Although  an 
instruction  may  be  faulty  in  directing  the  attention  of  the  jury  and  giving 
undue  prominence  to  a  certain  sale  of  other  property  in  the  vicinity  of  land 
sought  to  be  condemned,  on  the  assessment  of  the  damages,  yet,  when  the 
verdict  and  judgment  are  just  and  fully  warranted  by  the  evidence  as  to  the 
damages  found,  the  judgment  will  not  be  reversed. 

Appeal  from  the  County  Court  of  Cook  county ;  the  Hon. 
Mason  B.  Loomis,  Judge,  presiding. 

Messrs.  G.  &  W.  Garnett,  for  the  appellant.    • 
Mr.  Henry  W.  Leman,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding,  by  petition,  under  the  Eminent 
Domain  act,  to  condemn,  for  the  use  of  the  railroad  company, 
certain  property  belonging  to  defendants,  for  the  right  of  way 
upon  which  to  construct  its  road. 

The  only  question  for  the  jury  to  whom  the  cause  was  sub- 
mitted was,  to  find  the  value  of  the  lots  taken.  On  the  hear- 
ing the  jury  found  the  value  to  be  $2000,  for  which  amount 
judgment  was  rendered  by  the  court,  and  petitioner  brings 
the  case  to  this  court,  where  he  seeks  a  reversal  of  that  judg- 
ment mainly  because  the  damages  found  are  excessive. 

Upon  a  careful  examination  of  the  evidence,  it  is  apparent 
the  verdict  found  is  fully  warranted  by  the  testimony,  and 
petitioner  has  no  just  cause  for  complaint  on  that  score. 

Complaint  is  made  as  to  one  instruction  given  on  behalf 
of  defendants.  That  it  is  faulty  for  the  reason  it  directs  the 
attention   of  the  jury  to,  and   gives   undue   prominence  to,  a 
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certain  sale  of  property  in  the  vicinity,  may  be  conceded,  but 
the  verdict  is  so  fully  sustained  by  the  testimony,  it  is  not 
probable  the  jury  were  misled  by  anything  it  contained.  Not- 
withstanding the  instruction  may  be  faulty  in  the  particular 
indicated,  the  judgment  being  just  and  so  fully  warranted  by 
the  evidence,  it  ought  not  to  be  reversed  for  an  error  that 
plainly  did  no  harm. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Ottoman  Cahvey  Company 

v, 

James  F.  Dane  et  al. 

Filed  at  Ottawa  May  18,  1880. 

Corporations— partnerships — doing  business  under  the  name  of  another  cor- 
poration, A  company  claiming  to  have  been  incorporated  under  the  laws  of 
another  State,  commenced  doing  business  in  this  State,  under  its  assumed 
corporate  name.  Subsequently  another  company  became  incorporated  by  the 
same  corporate  name  as  the  former,  under  the  laws  of  this  State,  and  com- 
menced business  in  the  same  city  in  which  the  former  company  was  already 
established.  The  company  organized  under  the  laws  of  this  State  sought  to 
restrain  the  persons  composing  the  other  company  from  continuing  to  do 
business  under  the  corporate  name,  alleging  that  the  defendants'  pretended 
corporation  no  longer  existed, — but  it  was  held  that  was  not  sufficient  ground 
for  the  relief  sought.  If  the  defendants  were  no  longer  incorporated,  or  if 
their  original  organization  as  a  corporation  was  illegal,  they  still  had  a  right 
to  prosecute  their  business  as  partners,  and  under  any  name  they  might 
adopt. 

Appeal  from  the  Appellate  Court  for  the  First  District. 

This  suit  was  commenced  originally  in  the  Superior  Court 
of  Cook  county,  and  tried  before  the  Hon.  Samuel  M.  Moore, 
Judge,  presiding.  On  appeal  to  the  Appellate  Court  the  de- 
cree of  the  Superior  Court  was  affirmed. 
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Messrs.  McClellan,  Tewkesbury  &  Cummins,  for  the 
appellant. 

Messrs.  Roberts  &  Hutchinson,  for  the  appellees. 

Per  Curiam:  This  was  a  bill  in  equity,  brought  by  Otto- 
man Cahvey  Company,  appellant,  against  James  F.  Dane  and 
Scammon  P.  Richards,  to  enjoin  defendants  from  using  the 
trade  mark  of  complainant,  of  which  the  words  u  Ottoman 
Cahvey"  were  an  essential  part,  and  also  to  enjoin  the  de- 
fendants from  using  the  corporate  name  of  complainant,  "Ot- 
toman Cahvey  Company."  On  the  hearing  upon  bill,  answer 
and  proofs,  complainant  abandoned  that  portion  of  its  bill 
which  related  to  the  trade  mark,  and  only  attempted  to 
restrain  the  defendants  from  using  the  corporate  name.  The 
Superior  Court,  however,  dismissed  the  bill  for  the  want  of 
equity,  and  this  decree,  on  appeal,  was  affirmed  in  the  Appel- 
late Court. 

The  only  question  which  we  are  called  upon  to  consider  by 
this  appeal  is,  whether,  under  the  allegations  of  the  bill  and 
the  evidence,  a  court  of  equity  should  lend  its  aid  to  restrain 
the  defendants  from  the  use  of  a  certain  name  in  the  transac- 
tion of  their  business. 

It  appears,  from  the  evidence,  that  on  or  about  the  29th 
day  of  June,  1875,  the  defendants  and  Andrew  H.  Adams 
organized  a  corporation,  under  the  laws  of  the  State  of 
Michigan,  which  was  known  as  the  "Ottoman  Cahvey  Com- 
pany," the  two  defendants  being  the  principal  stockholders. 
The  business  of  the  corporation  was  carried  on  in  the  city  of 
Chicago,  under  the  name  assumed  by  the  defendants,  from 
the  time  the  company  was  formed  in  1875  until  the  bill  in 
this  case  was  filed.  It  also  appears  that  on  or  about  the  24th 
day  of  September,  1876,  Andrew  H.  Adams  and  others  or- 
ganized a  corporation,  under  the  laws  of  this  State,  to  be 
known  as  the  "  Ottoman  Cahvey  Company,"  which  was 
located  in  Chicago,  and  this  bill  was  filed  by  the  last  named 
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corporation  to  restrain  the  defendants   from   doing  business 
under  the  corporate  name  of  "  Ottoman  Cahvey  Company." 

We  perceive  no  ground  upon  which  the  bill  can  be  main- 
tained. If  the  Michigan  corporation  was  dissolved  by  decree 
of  court,  as  claimed  by  the  complainant,  or  if  the  Michigan 
corporation  made  an  assignment,  as  contended,  and  no  longer 
acted  in  the  capacity  of  an  incorporated  company,  still  the 
defendants  had  the  clear  right  to  continue  the  business  in 
which  they  were  engaged,  as  partners,  and,  if  they  saw  proper 
to  conduct  their  business  under  the  firm  name  of  the  "  Otto- 
man Cahvey  Company,"  no  reason  is  perceived  why  they 
could  not  do  so. 

The  fact  that  a  corporation  was  organized  under  the  laws 
of  this  State,  subsequent  in  date  to  the  time  defendants  com- 
menced business,  which  assumed  the  same  name  under  which 
defendants  were  carrying  on  their  business,  could  confer  no 
right  upon  complainant  to  invoke  the  aid  of  a  court  of  equity 
to  restrain  the  defendants  from  the  use  of  the  name.  So  far 
as  the  complainant  was  concerned  the  defendants  had  the 
prior  right  to  the  use  of  the  name,  as  they  had  conducted 
their  business  under  the  name  assumed  continuously,  from 
the  date  of  the  organization  of  the  Michigan  corporation.  If 
the  Michigan  corporation  was  not  legally  organized,  or  if  it 
was  dissolved  by  decree  of  court,  the  defendants  who  carried 
on  the  business  did  so  as  co-partners,  and  they  had  the  right, 
as  such,  to  assume  any  name  they  saw  proper;  and  they  could 
use  the  name  "Ottoman  Cahvey  Company"  as  well  without 
a  legal  organization,  as  they  could  had  they  been  legally  or- 
ganized under  the  laws  of  Michigan. 

So  far  as  is  shown  by  this  record,  the  defendants  had  at 
least  as  much  right  to  use  the  name  assumed  as  the  complain- 
ant. As  the  complainant  has  shown  no  equitable  ground  for 
relief,  the  Superior  Court  did  right  in  dismissing  the  bill  for 
the  want  of  equity. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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John  R.  Nevius  et  al. 

v. 

Thomas  R.  Gourley  et  al. 

Filed  at  Ottawa  May  18,  1880. 

1.  Wills — devise  upon  condition.  Where  a  devise  is  to  take  effect  only  upon 
the  performance  by  the  devisee  of  a  precedent  condition,  the  condition  must 
be  strictly  performed,  and  where  there  is  a  substantial  deviation  from  the 
intent  of  the  testator  as  expressed  in  the  will,  the  title  will  not  vest.  And  a 
court  of  chancery  will  never  vest  an  estate  when,  by  reason  of  a  condition 
precedent,  it  will  not  vest  in  law. 

2.  And  if  the  precedent  act  to  be  performed  consists  of  several  particulars, 
every  particular  must  be  performed  before  the  estate  can  vest  or  take  effect. 

3.  A  will  provided  that  if  a  devisee  named  should  pay  certain  legacies, 
specified,  "  out  of  his  own  private  funds,"  within  one  year  from  the  date  of  the 
death  of  the  testator,  and  should  settle  the  estate  (of  which  he  was  appointed  the 
executor)  without  any  other  charge  to  said  estate,  then  the  testator  "  gave  and 
bequeathed"  to  such  devisee  a  certain  described  tract  of  land,  the  will  fur- 
ther providing:  If  the  said  devisee  should  not  fully  comply  with  the  forego- 
ing conditions,  he  should  have  no  lien  on  the  land  mentioned.  It  was  held, 
the  conditions  named  were  precedent  conditions,  and  unless  performed  accord- 
ing to  the  intent  of  the  testator,  the  title  to  the  land  would  not  vest. 

4.  Same — as  to  the  manner  of  paying  a  legacy.  Where  land  is  devised  upon 
condition  that  the  devisee  shall  pay  a  money  legacy  specified  in  the  will,  if 
the  legatee  sees  proper  to  accept  the  promissory  note  of  the  devisee  of  the 
land,  in  payment  of  the  legacy,  that  will  be  regarded  as  a  good  payment  under 
the  will. 

5.  But  where  the  will  provides  that  the  legacy  shall  be  paid  by  the  devisee 
"out  of  his  own  private  funds,"  a  payment  in  rents  belonging  to  the  estate 
(the  devisee  being  also  the  executor  of  the  estate)  will  not  be  taken  as  a  pay- 
ment, such  as  the  will  requires. 

6.  Same — payment  to  the  husband  of  a  legatee.  Where  a  legacy  was  left  to 
a  married  woman  by  a  will  made  in  1877,  a  payment  of  the  same  to  the  hus- 
band of  the  legatee,  without  authority  from  her,  will  not  be  such  a  payment 
as  will  bar  her  rights. 

Appeal  from  the  Appellate  Court  for  the  Second  District; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Mercer  county,  the  Hon.  Geo.  W.  Pleasants,  Judge,  pre- 
siding. 
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Messrs.  Bassett  &  Wharton,  for  the  appellants : 
The  devise  of  land  to  Henry  W.  Nevius  was  contingent, 
depending  upon  his  payment  of  certain  legacies  within  one 
year,  and  consequently  he  had  no  vested  title  in  the  land. 
Beatty  v.  Montgomery,  21  N.  J.  Eq.  325 ;  Clayton  v.  Somers, 
27  id.  230.  And  the  title  would  not  vest  until  the  contin- 
gency happened.  Candles  v.  Dinkle,  4  "Watts,  143;  Collier  v. 
Stoughton,  20  Ala.  263 ;  Huckabee  v.  Swoop,  20  id.  491 ;  Burns 
v.  Clark,  37  Barb.  496 ;  Tilden  v.  Tilden,  13  Gray,  103;  Ameri- 
can Col.  Society  v.  Trustees,  2  Allen,  202. 

And  where  the  title  vested,  but  the  will  enjoined  some 
restrictions  or  act  to  be  done  by  the  devisee  as  a  condition  of 
enjoyment,  a  failure  by  the  legatee  to  perform  the  conditions 
would  cause  a  forfeiture  of  the  legacy.  Clapp  v.  Stoughton, 
10  Pick.  463;  Hayden  v.  Stoughton,  5  id.  528;  Rogers  v.  Law, 

1  Black,  (U.  S.)  253;  ShacMeford  v.  Hall,  19  111.  211. 
Where  the  special  legacy  is  forfeited,  or  fails  on  account  of 

the  non-performance  of  a  condition  of  the  will  by  the  legatee, 
the  legacy  passes  to  the  residuary  legatee,  and  not  to  the  heirs. 
Hayden  v.  Stoughton,  5  Pick.  528 ;  Brigham  v.  Shattuclc,  10 
id.  306;   Clapp  v.  Stoughton,  10  id.  463;  Kedfield  on  Wills, 

2  vol.  p.  454,  sec.  22,  and  p.  504,  sec.  27;  Booth  v.  Montgom- 
ery, 21  N.  J.Eq.  324;  Heveat  v.  Redd,  50  Ga.  181;  Bradford 
v.  Bradford,  19  Ohio  St.  546. 

And  where  the  executor  or  residuary  legatee  is  to  sell  the 
land  and  divide  the  money  arising  from  the  sale  among  the 
heirs  of  the  intestate,  such  heirs  will  not  take  a  vested  interest 
or  legacy  in  the  land,  but  only  in  the  money  arising  from  the 
sale.  Estate  of  Sebastian,  4  Phila.  236;  The  People,  etc.  v. 
Jennings,  44  111.  488. 

And  such  interest  can  not  be  sold  on  execution.  Baker  v. 
Copenbardger,  15  111.  103. 

The  intention  of  the  testator  should  be  carried  out  in  the 
construction  of  the  will.  Markillie  v.  Ragland,  77  111.98; 
Mason  v.  Ely,  38  id.  138;   The  People  v.  Jennings,  44  id.  488. 
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Where  a  portion  of  the  mortgage  debt  is  due,  and  the  mort- 
gage is  foreclosed  as  to  the  portion  due,  it  is  not  proper  to 
decree  that  the  sale  to  be  made  under  the  decree  of  foreclosure 
shall  be  subject  to  that  portion  of  the  mortgage  debt  still  to 
become  due.  Hards  v.  Burton,  79  111.  510;  Smith  v.  Smith, 
32  id.  198;   Weiner  v.  Heintz,  17  id.  259. 

The  defendants  to  the  bill  of  complaint,  other  than  Henry 
Nevius,  claimed  title  under  the  will,  and  not  under  Henry 
Nevius.  Their  right  arose  by  title  distinct  and  separate  from 
that  of  complainant,  and  there  is  no  jurisdiction  in  equity  to 
try  title  to  real  estate.  As  to  all  of  the  appellants  the  bill 
should  have  been  dismissed,  as  they  were  not  proper  parties 
to  the  foreclosure.  Burton  v.  Gleason,  56  111.  25;  Comstock 
v.  Hennebery,  66  id.  212;  Kennedy  v.  Kennedy,  66  id.  190; 
Shubher  v.  Betsey,  79  id.  307 ;   Gage  v.  Perry,  93  id.  176. 

Messrs.  Pepper  &  Wilson,  for  the  appellees : 
The  first  point  is :  That  the  legacies  were  paid  and  receipted 
for  as  required  by  the  will;  that  the  giving  the  notes  to  the 
two  sisters  was  payment,  because  they  took  the  notes  with  the 
purpose  and  intention  of  enabling  their  brother  to  secure  the 
title  and  settle  with  the  court,  which  he  could  only  do  by 
making  payment;  and  having  done  so  they  are  estopped  from 
saying  that  it  was  not  payment.  It  would  be  inequitable  and 
unjust  to  allow  them  so  to  do,  and  would  enable  them  to  per- 
petrate a  fraud  upon  H.  W.  Nevius  and  his  grantees,  and  this 
neither  a  court  of  equity  nor  law  will  permit. 

On  the  question  of  a  note  being  payment,  we  cite:      Clark 
v.  Smith,  9  Conn.  385 ;    Davidson  v.  Bridgeport,  8  id.  477 
Bell  v.  Porter,  9  id.  31 ;  French  v.  Irwin,  4  Bax.  1  Tenn.  401 
Moses  v.  Trice,  21  Gratt.  556;  Gibson  v.  Tobey,  46  KY.  337 
Hoopes  v.  Strastiryn,  37  Md.  394;    James  et  al.  v.  Harhly,  15 
Johns.  273;  Arnold  v.  Camp,  12  id.  409;   Haydell  v.  Siver,  3 
Denio,  410;   Thatcher  v.  Dinsmore,  5  Mass.  299;    Whitcomb  v. 
Williams,  4  Peck,  28;    Watkins  v.  Hill,  8  id.   322;    Reed  v. 
Upton,  10  id.  525 ;  Isley  v.  Jewett,  2  Mete.  168 ;  Butts  v.  Dean, 
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2  id.  76;  Magee  v.  CormacJc,  13  111.  289;  Ralston  et  al.  v. 
Wood,  15  id.  171;  Ryan  v.  Dunlap  et  al.  17  id.  43;  Smalley 
v.  Edsy,  19  id.  211;  Stevens  v.  Bradley,  22  id.  244;  Gage  v. 
Lewis,  68  id.  618;    Yates  v.  Valentine,  71  id.  643. 

Again,  the  beneficiaries  receipted,  and  it  does  not  matter 
whether  they  ever  received  a  dollar  or  not.  They  had  the 
right  to  give  their  brother  the  sums  bequeathed  to  them,  and 
look  to  him  in  the  future,  or  never,  if  they  chose.  In  other 
words,  the  performance  of  the  condition  in  a  will  may  be  vol- 
untarily dispensed  with,  and  if  dispensed  with  is  not  necessary 
to  the  perfection  of  an  estate.  Jones  et  al.  v.  Doe  ex  dem. 
1  Scam.  276;  Jennings  v.  Jennings,  27  111.  518;  Shackleford 
and  wife  v.  Hall  et  al.  19  id.  218. 

The  extraordinary  proposition  is  made,  "That  where  a 
portion  of  a  mortgage  debt  is  due  and  the  mortgage  is  fore- 
closed as  to  the  portion  due,  it  is  not  proper  to  decree  that 
the  sale  be  made  subject  to  the  portion  of  the  mortgage  debt 
still  to  become  due,"  and  still  more  extraordinary  is  it 
that  counsel  cite  Weiner  v.  Heintz,  17  111.  259,  to  sustain 
their  position.  That  case  is  decisive  of  the  point  and  in  our 
favor,  and  we  submit  there  are  no  decisions  to  the  contrary  in 
our  State,  and  we  surely  think  not  elsewhere.  The  court  say, 
in  the  case  cited:  "The  land  was  sold  to  pay  the  note  then 
due  and  subject  to  the  incumbrance  of  the  mortgage  to  the  extent 
of  the  note  not  then  due.  Such  are  the  provisions  of  the  decree 
under  which  the  sale  was  made  and  of  the  deed  to  the  pur- 
chaser. The  purchaser  took  the  land  subject  to  the  incum- 
brance, became  mortgagor  to  the  extent  of  that  note,  and  the 
land  continued  subject  to  the  payment  of  the  note,  whoever 
should  be  the  holder  of  the  note  or  owner  of  the  fee,  and 
equity  would  enforce  payment  out  of  the  land."  This  is  plain 
enough,  surely,  and  there  are  many  more  authorities  just  as 
plain,  clear  and  distinct. 

The  second  reference,  Smith  v.  Smith,  32  111.  198,  is  not  in 
point  as  quoted  by  counsel,  but  is  negatively  on  our  side,  as 
the  case  was  reversed  because  the  decree  was  for  a  sale  for  all 
14—95  III. 
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due  and  not  due,  when  it  should  have  been  for  that  due,  and 
a  sale  subject  to  the  part  not  due. 

And  the  third  reference,  Hards  v.  Burton,  79  111.  510,  does 
not  help  them  out.  It  simply  discusses  the  difficulties  of  the 
case,  and  says  that  "  the  court  should  always,  when  all  parties 
holding  liens  or  having  rights  are  before  it,  and  the  prior 
liens  are  due,  decree  the  sale,"  etc. 

The  point  made,  that  the  bill  should  have  been  dismissed  as 
to  all  but  Henry  W.  Nevius,  is  not  tenable.  The  question 
arises  under  the  will,  as  to  whether  Henry  W.  Nevius  per- 
formed the  condition  and  took  under  the  will,  or  whether  the 
residuary  legatee  took  a  life  estate, — the  remainder  going  to 
the  heirs  at  her  death.  This  was  and  is  a  question  eminently 
proper  for  the  consideration  and  determination  of  a  court  of 
equity.  Indeed  there  is  no  other  tribunal  that  can  properly 
determine  and  settle  it.  Moreover  the  defendants  came  into 
court  in  answer  to  the  summons, — answered, — set  up  their 
claim  and  title  to  the  property,  and  it  is  scarcely  proper  for 
them  to  set  up  that  sort  of  defence  at  this  late  day. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  to  foreclose  a  mortgage  executed  by  Henry 
W.  Nevius  to  appellees,  on  the  9th  day  of  August,  1877,  on 
the  following  described  tract  of  land :  The  south  half  of  lot 
No.  3,  in  north-west  quarter  of  section  16,  in  township  13 
north,  range  3  west,  in  Mercer  county;  and  the  controverted 
question  presented  by  the  record  is  whether  Nevius,  the 
mortgagor,  was  seized  of  the  property  at  the  time  the  mort- 
gage was  executed. 

The  land  in  question  was  owned  by  William  I.  Nevius,  who 
died  testate,  on  the  10th  day  of  June,  1877.  The  ninth 
clause  of  the  will  read  as  follows : 

"I  give  and  bequeath  my  son,  Henry  W.  Nevius,  lot 
No.  26,  in  the  south-east  quarter  of  section  4,  in  township  13 
north,  range  3  west  of  the  fourth  principal  meridian,  in  the 
county  of  Mercer,  and  State  of  Illinois.     And  also,  if  the  said 
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Henry  W.  Nevius  shallwell  and  truly  pay,  or  cause  to  be  paid, 
all  the  several  notes,  bonds  and  obligations  for  which  I,  the 
undersigned,  am  bound  as  security,  then  I  give  and  bequeath 
to  said  Henry  W.  Nevius,  the  south  half  of  the  east  half  of 
the  south-west  quarter  of  section  9,  in  township  13  north, 
range  3  west  of  the  fourth  principal  meridian,  in  the  county 
of  Mercer,  and  State  of  Illinois. 

"Also,  if  said  H.  W.  Nevius  shall  pay  to  Rebecca  E. 
McCreight  $200,  to  Adriania  J.  Park  $300,  and  to  Cornelia 
L.  Johnson  $150  (being  the  sums  of  money  bequeathed  to  said 
R.  E.  McCreight,  A.  J.  Park  and  C.  L.  Johnson  in  this  will), 
out  of  his  own  private  funds,  within  one  year  from  the  date 
of  my  decease,  and  shall  settle  my  estate,  without  any  other 
charge  to  said  estate,  then  I  give  and  bequeath  to  the  said 
H.  W.  Nevius  the  south  half  of  lot  No.  3,  in  the  north-west 
quarter  of  section  16,  township  13  north,  range  3  west  of  the 
fourth  principal  meridian,  in  the  county  of  Mercer,  and  State 
of  Illinois.  If  the  said  H.  W.  Nevius  shall  not  fully  comply 
with  the  foregoing  conditions,  he  shall  have  no  lien  on  the 
two  lots  of  land  last  mentioned. " 

H.  W.  Nevius  was  appointed  executor  in  the  will,  but  the 
estate  has  not  been  settled,  and  whether  it  will  ever  be  settled 
without  costs  to  the  estate,  does  not  as  yet  appear. 

It  is  apparent  that  unless  H.  W.  Nevius  performed  the  con- 
ditions named  in  the  will,  and  within  the  time  required  by 
the  terms  of  the  will,  the  title  to  the  land  did  not  vest  in  him 
and  the  mortgage  would  create  no  lien  on  the  land.  In  order 
to  determine  this  question  it  will  be  necessary  to  refer  to  the 
evidence. 

In  regard  to  the  payment  of  the  legacies  to  Mrs.  McCreight 
and  Mrs.  Johnson,  we  find  but  little  trouble.  Mrs. 
McCreight  testified:  "My  brother  came  to  me  in  the  last  of 
May  or  the  first  of  June,  and  asked  me  if  I  would  take  his 
note  for  the  amount  of  my  legacy  and  give  him  a  receipt,  so 
that  he  could  settle  with  the  court.  *  *  *  I  signed  the 
receipt  and  took  the  note." 
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Mrs.  Johnson,  in  regard  to  the  payment  of  her  legacy, 
testified:  "I  accepted  of  my  brother,  Henry  W.  Nevius,  his 
note  in  payment  of  the  legacy,  in  order  that  he  might  settle 
with  the  court,  and  I  signed  and  sent  him  a  receipt  for  the 
legacy  in  order  that  he  might  settle  with  the  court  inside  of 
twelve  months  after  his  father's  death."  It  is  true  these 
legacies  were  not  paid  in  money,  but  if  the  legatees  saw 
proper  to  accept  payment  in  the  notes  of  H.  W.  Nevius  in 
lieu  of  money,  we  are  aware  of  no  reason  why  the  payment 
would  not  be  good  and  binding  and  a  substantial  compliance 
with  the  terms  of  the  will.  But  it  was  also  necessary  to 
establish  by  proof  that  Mrs.  Park  was  paid  the  sum  devised 
to  her,  and  if  the  proof  fails  to  show  this  fact,  then  the  title 
to  the  property  would  not  pass,  although  the  other  two  de- 
visees were  paid.  Two  of  the  complainants  testified  that  in 
the  month  of  September,  1878,  they  had  a  conversation  with 
Mrs.  Park,  in  which  she  admitted  that  she  had  received  the 
amount  due  her  under  the  will,  and  had  receipted  for  the 
same,  but  Mrs.  Park  in  her  evidence  expressly  denied  that 
she  made  the  statement.  Here  there  is  such  a  conflict  in  the 
evidence  that  a  court  would  not  be  justified  in  basing  a  decree 
upon  that,  unless  corroborated  by  other  satisfactory  proof. 
If  the  money  was  actually  paid  to  Mrs.  Park  by  her  brother, 
these  two  parties  doubtless  knew  the  fact,  and  although  their 
interest  was  adverse  to  complainant's,  it  is  unreasonable  to 
believe  they  would  deny  the  fact  when  placed  upon  the  stand. 
They  were  both  sworn  for  complainant,  and  Mrs.  Park 
admits  that  on  one  occasion  her  brother  brought  her  a  receipt 
to  sign  and  she  signed  it,  but  she  expressly  says  that  she  did 
not  read  it  and  had  no  knowledge  of  its  contents;  but  if  she 
gave  a  receipt  and  no  money  was  paid  her,  the  receipt  would 
amount  to  nothing,  and,  if  her  evidence  is  reliable,  she  never 
received  a  dollar  of  the  legacy  from  her  brother  or  any  other 
person.  Nevius,  in  his  testimony,  corroborates  Mrs.  Park, 
that  he  obtained  from  her  a  receipt,  but  it  was  not  for  the 
legacy.     It  also  appears  from  his  evidence  that  he  never  gave 
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her  a  note  for  the  legacy,  neither  did  he  pay  her  the  money 
or  any  part  of  the  same,  but  he  let  her  husband  have  a  horse 
at  $90,  and  allowed  him  $127  on  the  rent  of  the  land  in 
question,  which  he  had  leased  before  the  death  of  the  testator, 
and  paid  him  in  other  things  enough  more  to  make  up  the 
$300.  The  record,  however,  contains  no  evidence  that  Mrs. 
Park  had  authorized  her  husband  to  receive  the  money 
coming  to  her  under  the  will,  and  in  the  absence  of  authority 
a  payment  to  the   husband   would  not  be  a  payment  to  her. 

But  if  the  payment  to  the  husband  could  be  regarded  as  a 
payment  to  the  wife,  there  is  still  a  fatal  objection  to  the  pay- 
ment. The  will  required  Nevius  to  pay  the  legacies  from  his 
own  funds,  and  a  payment  from  rents  belonging  to  the  estate 
could  not  be  regarded  as  a  compliance  with  the  requirement 
of  the  will,  and  yet  $127  of  the  $300  paid  was  from  rents 
arising  under  a  contract  made  between  the  testator  in  his  life- 
time and  Park.  The  payment  of  the  legacies  by  JSTevius 
from  his  own  private  funds  within  one  year  from  the  death 
of  the  testator  was  a  precedent  condition,  and  if  the  condition 
was  not  performed,  the  title  to  the  land  would  not  vest. 

It  is  apparent  from  the  language  of  the  will  that  the  testator 
did  not  intend  that  the  estate  should  vest  unless  the  conditions 
were  fully  performed  by  H.  W.  Nevius.  That  there  might 
be  no  uncertainty  or  doubt  in  regard  to  the  matter,  the 
testator  used  the  following  language:  "If  the  said  H.  W. 
Nevius  shall  not  fully  comply  with  the  foregoing  conditions, 
he  shall  have  no  lien  on  the  two  lots  of  land  last  mentioned." 
We  understand  the  rule  to  be  that  a  precedent  condition  must 
be  strictly  performed,  and  where  there  is  a  substantial  devia- 
tion from  the  intent  of  the  testator,  as  expressed  in  the  will, 
the  title  will  not  vest.  Kent,  in  vol.  4,  sec.  125,  in  discussing 
this  subject,  says:  "Precedent  conditions  must  be  literally 
performed,  and  even  a  court  of  chancery  will  never  vest  an 
estate,  when,  by  reason  of  a  condition  precedent,  it  will  not 
vest  in  law.  It  can  not  relieve  from  the  consequences  of  a 
condition  precedent  unperformed." 
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Iii  Vanhorne  v.  Darrence,  2  Dall.  317,  it  is  said,  where  an 
act  is  previous  to  an  estate,  and  that  act  consists  of  several 
particulars,  every  particular  must  be  performed  before  the 
estate  can  vest  or  take  effect.  See  also,  Jarman  on  Wills,  2d 
edition,  vol  1,  page  672,  and  notes,  and  Reynesh  v.  Martin, 
3  Atk.  330.  In  the  last  case  cited  it  is  said:  "But  in  our 
law,  where  the  condition  is  precedent,  the  legatory  takes 
nothing  till  the  condition  is  performed,  and  consequently  has 
no  right  to  come  and  demand  the  legacy,  but  it  is  otherwise 
where  the  condition  is  subsequent." 

In  the  case  under  consideration  there  was  an  attempt  to  per- 
form the  conditions  in  order  that  the  title  to  the  property, 
might  vest,  and  while  we  might  with  propriety  hold  that  two 
of  the  legacies  were  paid,  as  required  by  the  terms  of  the 
will,  yet,  in  regard  to  the  bequest  to  Mrs.  Park,  we  can  not, 
without  a  clear  disregard  of  the  evidence,  hold  that  H.  W. 
Nevius  complied  with  the  conditions  of  the  will,  which  was 
necessary  in  order  to  vest  the  title  of  the  property  in  him. 
Had  the  complainants  before  the  mortgage  was  executed 
called  on  Mrs.  Park  and  obtained  from  her  an  admission  that 
she  had  received  from  her  brother  the  amount  devised  to  her, 
she  might  now  be  estopped  from  claiming  that  the  money  had 
not  been  paid  her,  but  such  was  not  the  case.  The  conversa- 
tion they  had  with  her  was  long  after  the  mortgage  was 
executed,  and  hence  it  can  not  be  claimed  that  they  were  mis- 
led when  they  received  the  mortgage  or  acted  on  her  declara- 
tions or  conduct. 

As  the  conditions  upon  which  the  title  to  the  property  was 
to  vest  in  H.  W.  Nevius  were  not  fulfilled  by  him,  it  follows 
that  the  mortgage  he  gave  the  complainants  could  create  no 
lien  upon  the  premises  as  against  the  defendants  in  the  bill, 
and  the  court  erred  in  rendering  a  decree  of  foreclosure, — for 
which  error  the  judgment  will  be  reversed  and  the  cause  re- 
manded. 

Judgment  'reversed. 
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S.  D.  Ward,  Eeceiver, 

v. 

S.  J.  Johnson  et  al. 

Filed-  at  Ottawa  May  18,  1880. 

1.  Merchants,  Farmers  and  Mechanics'  Bank — of  its  powers.  The  Mer- 
chants, Farmers  and  Mechanics'  Savings  Bank  of  Chicago,  under  its  charter, 
has  express  power  to  receive  deposits,  and  possesses  the  power,  by  necessary 
implication,  to  receive  money  as  a  loan,  nor  can  the  right  to  assign  or  mort- 
gage negotiable  instruments  which  it  is  authorized  to  take,  be  questioned. 

2.  Corporations — power  to  contract  debts,  etc.  A  private  corporation  has 
implied  power  to  contract  debts,  like  an  individual,  whenever  necessary  or 
convenient  in  furtherance  of  its  legitimate  business,  and  whenever  it  may 
contract  a  debt  it  may  borrow  money  to  pay  it,  and  execute  a  negotiable  bill, 
note  or  bond,  and  secure  it  by  mortgage  to  the  creditor  in  payment. 

3.  Same — estoppel  to  plead  ultra  vires.  Where  a  bank  creates  an  invest- 
ment department  as  one  agency  of  its  business,  under  which  parties  loaning 
money  to  the  bank,  or  making  deposits,  are  secured  by  a  deed  of  trust  for  the 
payment  of  their  loans  or  deposits,  with  interest,  under  which  the  bank  re- 
ceives large  sums  of  money,  on  the  faith  of  the  security,  which  goes  into  its 
general  business,  the  bank,  after  having  the  full  benefit  of  the  contract,  will 
not  be  allowed  to  interpose  the  defence  of  ultra  vires  to  defeat  the  execution 
of  the  trust. 

4.  Same — who  bound  by  its  by-laws.  The  general  rule  is  that  the  by-laws 
of  a  corporation  are  binding  upon  no  one  but  its  members  and  officers.  Hence, 
a  by-law  directing  the  investment  of  savings  deposits  in  certain  securities  is 
binding  on  the  members  and  officers  of  the  corporation,  but  not  upon  others 
dealing  with  the  corporation. 

5.  Banks — power  to  provide  an  investment  department  secured  by  an  assignment 
to  a  trustee.  Where  a  bank,  by  its  charter,  is  authorized  to  contract  and  agree 
with  persons  desiring  to  make  deposits  or  loan  money,  as  to  the  terms,  and 
give  for  the  sum  its  note,  bond  or  certificate  as  evidence  of  indebtedness,  and 
secure  the  same  by  pledge,  chattel  mortgage,  note,  securities,  or  by  real  estate 
mortgage  or  deed  of  trust,  as  agreed  upon,  it  may  provide  a  system  for  securing 
loans  and  deposits  generally,  in  a  particular  way,  or  by  providing  an  investment 
department  in  which  certificates  issued  for  loans  and  deposits  are  secured  by 
the  transfer  to  a  trustee  of  notes,  etc.,  to  be  held  by  the  trustee  solely  for  the  ben- 
efit of  depositors  and  others  dealing  in  such  bank,  or  agency  of  the  bank,  and  the 
general  creditors  of  the  bank,  as  depositors  and  loaners  not  thus  secured,  will 
not  be  entitled  to  share  in  the  securities,  so  transferred  in  trust,  until  those  so 
secured  are  first  paid. 


216  Ward  v.  Johnson  et  al.  [May 

Syllabus. 

6.  Same — right  of  profits  on  deposits.  In  the  case  of  a  stockholders'  bank, 
carried  on  for  their  benefit,  the  profits  on  deposits  belong  to  the  stockholders, 
and  not  to  the  depositors.  The  depositor  in  such  a  bank  is  ordinarily  but  a 
creditor  of  the  bank,  entitled  to  recover  from  it  his  deposit,  with  interest,  as 
by  contract,  express  or  implied,  his  deposit  may  have  earned. 

7.  Same — nature  of  deposit.  The  rule  is,  a  deposit  is  general,  unless  the 
depositor  makes  it  special,  or  deposits  it  expressly  in  some  particular  ca- 
pacity; and  where  the  deposit  is  general  there  is  an  implied  undertaking  on 
the  part  of  the  bank  to  return,  not  the  same  funds,  but  an  equivalent  sum 
whenever  it  shall  be  demanded. 

8.  Same — its  name  will  not  affect  character  of  deposits.  Where  a  bank  is,  by 
its  charter,  a  commercial  bank  belonging  to  its  stockholders,  and  is  managed 
for  their  profit,  and  the  corporation  is  but  a  trustee  for  them  in  its  manage- 
ment, the  name  it  bears,  as,  that  of  a  savings  bank,  in  the  absence  of  proof 
that  the  depositors  were  deceived  and  deluded  thereby,  is  of  no  importance, 
and  will  not  render  its  deposits  in  trust,  so  that  the  property  in  the  money 
deposited  will  remain  that  of  the  depositor. 

9.  A  circular  of  a  stockholders'  commercial  bank,  declaring  that  the  capital 
stock  of  the  bank  constitutes  a  capital  or  safety  fund,  for  the  benefit  of  savings 
depositors,  but  which  does  not  declare  that  the  capital  and  stock  of  the  bank 
belong  to  the  savings  depositors,  and  which  does  not  even  represent  that  the 
bank  has  a  safety  fund,  falls  far  short  of  a  declaration  or  creation  of  a  trust, 
and  has  not  the  elements  of  an  estoppelin  pais. 

10.  Where  a  commercial  bank  has  made  an  assignment  in  trust,  for  the 
benefit  of  a  certain  class  of  loans  and  deposits,  under  which  it  receives  con- 
siderable sums  of  money,  the  holders  of  its  certificates  of  indebtedness,  made 
under  such  arrangement  for  security  for  their  payment,  will  not  be  bound  by 
any  previous  representations  of  the  officers  of  the  bank  that  the  capital 
stock  is  a  safety  fund  for  the  benefit  of  savings  depositors,  where  it  is  not 
shown  that  they  caused  or  encouraged  them  to  be  made,  or  even  knew  that 
they  had  been  made,  when  they  acquired  their  certificates,  and  still  less  where 
it  is  not  shown  that  the  savings  depositors  relied  upon  their  truthfulness. 

11.  Same — by-law  construed  relating  to  deposits.  A  by-law  of  a  banking 
corporation  having  power,  under  its  charter,  to  receive  deposits,  either  as 
savings  or  in  trust,  that  deposits  of  one  dollar  and  upwards  may  be  received 
from  any  person,  etc.,  to  be  held  in  trust  for  them,  does  not  show  that  all  de- 
posits were  to  be  received  in  trust,  but  the  reverse;  and  where  the  charter 
confers  power  to  make  such  special  regulations  in  reference  to  the  trust 
funds,  deposits  or  savings,  as  shall  best  aid  depositors,  it  plainly  shows  that 
'•trust  funds,"  "deposits"  and  "savings"  were  regarded  as  separate  and 
distinct,  neither  included  within  the  other. 

12.  Where  a  deposit  is  made  in  trust  it  follows  that  any  investment  in 
public  or  other  securities,  by  the  bank,  will  also  be  in  trust,  but  a  by-law 
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declaring  that  all  savings  deposited,  over  and  above  such  sums  as  it  may  be 
expedient  to  reserve  for  immediate  use,  should  be  invested  in  stocks  and  ob- 
ligations of  the  United  States,  or  of  this  State,  etc.,  but  which  does  not 
declare  that  such  investments  are  to  be  made  for  the  benefit  of  depositors, 
nor  assume  to  give  thern  any  right  to  control  or  withdraw  them  on  any  con- 
tingency, will  not  render  the  investments  trust  property,  and  the  bank  may 
sell,  assign,  or  pledge  or  mortgage  them,  in  good  faith,  to  secure  other  loans 
or  deposits. 

13.  A  by-law  of  a  bank  that  deposits  may  be  received  and  paid  in  gold  or 
silver  coin,  or  in  such  funds  as  may  be  current  in  the  city  where  the  bank  is 
located,  or  as  may  be  arranged  by  special  agreement,  made  in  writing  by  the 
president,  etc.,  is  a  clear  recognition  that  the  deposits  become  debts  of  the 
bank,  and  authorizes  the  officers  named  to  stipulate  for  payment  without 
reference  to  the  securities  in  which  they  may  be  invested. 

14.  So,  a  by-law  authorizing  a  savings  deposit  to  be  withdrawn,  after 
giving  a  certain  notice,  and  this  without  regard  to  the  condition  of  the  invest- 
ment at  the  time,  indicates  that  the  depositor  has  no  trust  in  the  investment. 
If  he  has  a  trust  in  it,  he  could  not  withdraw  his  deposit  without  regard  to 
the  investment,  for,  if  loaned  on  note  secured,  he  must  await  its  maturity 
and  collection  or  withdraw  the  note  and  security.  So,  an  agreement  to  pay 
six  per  cent  interest  semi-annually  on  such  deposits  at  all  events,  shows 
clearly  that  the  deposits  are  not  in  trust. 

15.  Same — lien  or  trust  in  favor  of  depositors.  A  promise  by  the  officers  of  a 
bank  to  its  savings  depositors  to  keep  and  use  the  securities  taken  on  loans  or 
by  way  of  investment  for  their  benefit,  can  not  be  held  to  create  a  mortgage 
or  pledge  of  such  securities,  nor  as  creating  a  trust.  A  lien  in  favor  of  a 
depositor  can  only  be  created  by  a  mortgage  or  a  pledge. 

Appeal  from  the  Appellate  Court  for  the  First  District. 

George  Chandler,  as  trustee  for  certain  certificate  holders, 
filed  his  bill  in  chancery  in  the  circuit  court  of  Cook  county, 
against  Samuel  D.  Ward,  receiver  of  "The  Merchants, 
Farmers  and  Mechanics'  Savings  Bank,"  to  enjoin  him  from 
taking  notes,  mortgages,  and  securities,  and  mingling  them 
with  the  general  assets  of  the  bank. 

On  the  16th  of  November,  1877,  Chandler  came  into  court 
and  resigned  his  trusteeship,  and  thereupon  Ward  was  ap- 
pointed his  successor  in  trust,  and,  as  such  trustee,  was  ordered 
to  keep  all  the  moneys  and  securities,  delivered  to  him  by 
Chandler,  entirely  separate  and  distinct  from  all  other  assets 


218  Ward  v.  Johnson  et  al.  [May 

Statement  of  the  case. 

and  moneys  in  his  hands,  as  receiver  of  said  savings  bank, 
and  hold  the  same  as  a  special  and  distinct  fund  for  the  pay- 
ment of  said  certificates  of  investment,  until  there  shall  be  a 
final  adjudication  as  to  whether  said  moneys  and  securities 
are  to  be  applied  specially  to  the  payment  of  said  certificates, 
or  are  to  be  treated  as  general  assets  of  the  bank,  etc. 

It  was  further  ordered  that  the  cause  proceed  against  Ward 
in  the  name  of  S.  J.  Johnson,  one  of  the  investment  cer- 
tificate holders,  who  had  joined  in  the  bill  filed  by  Chandler 
against  Ward,  and  on  behalf  of  all  the  other  certificate  holders. 

Ward  filed  an  answer  and  cross-bill,  and  subsequently  leave 
was  given,  and  an  amended  and  supplemental  bill  was  filed 
by  Johnson  and  others,  in  behalf  of  all  the  investment  certi- 
ficate holders,  against  Ward. 

The  deed  of  trust  recites  the  investment  certificates.     The 

deed  is  as  follows  : 

"  Investment  Department. 
"  The  Merchants,  Farmers  and  Mechanics'  Savings  Bank, 
and  George  Chandler,  Trustee. 

" Trust  deed  and  declaration  of  trust: 

"This  indenture,  made  and  entered  into  this  23d  day  of 
December,  A.  D.  1873,  by  and  between  the  Merchants, 
Farmers  and  Mechanics'  Savings  Bank  of  the  city  of  Chi- 
cago, in  the  county  of  Cook,  and  State  of  Illinois,  a  corpora- 
tion existing  and  doing  business  under  and  by  virtue  of  an 
act  of  the  General  Assembly  of  the  State  of  Illinois,  party 
of  the  first  part,  and  George  Chandler,  of  the  said  city  of 
Chicago,  party  of  the  second  part,  witnesseth : 

"That  the  said  party  of  the  first  part,  in  consideration  of 
$1  to  it  in  hand  paid,  has  this  day  sold,  transferred  and  set 
over,  and  does  hereby  sell,  transfer  and  set  over  to  the  said 
party  of  the  second  part,  all  and  singular  the  promissory 
notes  secured  by  deeds  of  trust,  conveying  real  estate  situated 
in  said  city  of  Chicago,  mentioned  and  described  in  the  sched- 
ule hereto  attached  and  made  a  part  hereof;  the  said  promis- 
sory notes  being  at  this  date  held  and  owned  by  said  party  of 
the   first  part,  the   principal   sums   of  said  promissory  notes 
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amounting,  in  the  aggregate,  to  the  sum  of  one  hundred  thous- 
and dollars  ($100,000);  and  also  all  the  interest  of  the  said 
party  of  the  first  part  in  and  to  the  deeds  of  trust  held  by  it 
as  security  for  the  payment  of  said  promissory  notes,  said 
notes  having  been  executed  to  said  party  of  the  first  part  as 
evidences  of  indebtedness  to  it,  for  the  several  sums  of  money 
therein  mentioned,  loaned  by  it  to  the  makers  thereof,  and 
bearing  interest  at  the  rate  of  ten  per  cent  per  annum,  payable 
semi-annually,  and  all  being  secured  by  deeds  of  trust,  which 
are  first  liens  upon  improved  real  estate  in  said  city  of  Chi- 
cago, greatly  exceeding  in  value  the  several  amounts  of  said 
notes — 

"  In  trust,  nevertheless,  and  for  the  following  purposes,  to- 
wit: 

"  Whereas,  the  said  Merchants,  Farmers  and  Mechanics' 
Savings  Bank  has,  by  a  vote  of  its  directors,  adopted  and 
organized  an  investment  department  as  a  part  or  branch  of 
its  business,  for  the  purpose  of  furnishing  to  persons  desiring 
to  avail  themselves  of  its  benefits  a  higher  rate  of  interest 
than  is  paid  by  savings  banks  upon  savings  deposits,  and  at 
the  same  time  furnishing  to  such  persons  real  estate  or  other 
security  for  the  money  to  be  invested  by  them,  in  the  follow- 
ing manner,  that  is  to  say : 

"The  savings  bank  will  receive  in  its  said  investment  de- 
partment all  sums  of  money  delivered  to  it  for  investment, 
of  one  hundred  dollars  ($100)  and  upward,  and  issue  to  the 
owners  or  investors  thereof  an  investment  certificate  or  cer- 
tificates for  the  amount  thereof,  redeemable  and  convertible 
as  hereinafter  provided,  upon  presentation  by  the  bearer  to 
the  trustee  herein  named;  which  said  certificates  shall  bear 
interest  at  the  rate  which  may  be  specified  upon  their  face, 
which  interest  shall  be  payable  quarterly  ;  and  the  first  series, 
entitled  'Series  A/  of  said  certificates,  shall  bear  interest  at 
the  rate  of  seven  and  thirty-hundredths  (7  1^)  per  cent  per 
annum,  and  shall  be  substantially  in  form  as  follows,  to-wit: 
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"Interest  two  cents  per  day,  payable  on  the  1st  days  of 
February,  March,  August  and  November. 

"Series   A.     A,   No.     Investment    certificates.     Issued   by   the 

Merchants,  Farmers  and   Mechanics'  Savings  Bank,   under 

the  provisions  of  its  charter: 

"Chicago,  Illinois. 

"This  is  to  certify  that  the  Merchants,  Farmers  and  Me- 
chanics' Savings  Bank  of  Chicago,  Illinois,  has  received  into 
its  investment  department  $100,  for  which  it  has  issued  this 
investment  certificate,  and  it  guarantees  payment  to  the  bearer 
hereof  interest,  from  date,  upon  said  sum,  at  the  rate  of 
7  t3q  per  cent  per  annum,  payable  quarterly  on  1st  clays  of 
February,  May,  August  and  November,  upon  presentation  of 
this  certificate  to  the  trustee  by  whom  it  is  countersigned. 
This  certificate  is  exchangeable  or  redeemable  upon  its  pre- 
sentation by  the  holder  to  said  trustee,  together  with  like 
certificates,  in  sums  amounting,  in  the  aggregate,  to  $500  or 
more,  by  the  transfer  to  the  holder  of  a  note  or  notes,  or 
obligations,  secured  by  deeds  of  trust,  constituting  first  liens 
upon  improved  real  estate  in  the  city  of  Chicago,  and  State 
of  Illinois,  and  described  in  the  following  mentioned  deed  and 
declaration  of  trust,  or  by  payment  by  the  trustee  in  current 
funds,  at  his  option;  and  when  the  holder  of  this  certificate 
desires  redemption  in  currency,  he  may  file  the  same  with  the 
trustee,  who  shall  give  him  a  proper  receipt  therefor,  and  pay 
the  amount  due  thereon,  in  the  order  of  presentation,  out  of 
the  funds  then  in  his  hands,  or  which  may  next  come  to  his 
hands  from  the  collection  of  the  notes  and  securities  pledged 
for  the  redemption  hereof;  and  when  such  holder  is  notified 
by  the  trustee  that  he  is  ready  to  redeem  the  same,  interest 
upon  this  certificate  shall  cease. 

"  This  certificate  is  one  of  series  A,  of  like  tenor  and  effect, 
to  secure  the  redemption  or  payment  of  which  the  said  bank 
has  transferred  unto  the  trustee  countersigning  this  certificate, 
notes  or  obligations  whose  principal  sums  exceed,  in  the  aggre- 
gate, the  amount  of  said  certificates,  which  notes  yield  interest 
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at  the  rate  of  ten  per  cent  per  annum,  and  are  secured  by  said 
deeds  of  trust;  and  said  bank  has  executed  to  said  trustee 
a  deed  and  declaration  of  trust  insuring  such  redemption, 
which,  together  with  the  deeds  of  trust  therein  described, 
have  been  duly  recorded  in  Cook  county,  Illinois.  In  making 
such  redemption,  said  secured  notes  shall  be  estimated  at  par, 
with  accrued  interest.  This  certificate  will  be  received  at  par, 
with  accrued  interest,  on  account  of  any  notes  due  to  said 
bank. 

liIn  witness  whereof.  The  Merchants,  Farmers  and  Me- 
chanics' Savings  Bank  has  caused  the  certificate  to  be  exe- 
cuted, this day  of ,  A.  D.  187 — . 

"Entered. 

f  Teller . 

"  Entered  and  countersigned. 

•  '  — ,  Trustee." 

Across  the  face  of  the  certificate,  printed  in  red  ink,  is  the 
following: 

"  Secured  by  collaterals  held  in  trust,  which  may  be  exam- 
ined by  the  holder  hereof  on  application  to  the  trustee. 

"  The  value  of  the  real  estate  securing  this  series  is  about 
?300  for  every  $1*00  of  certificates. 

"  Secured  by  bonds  and  first  mortgages  on  improved  and 
productive  real  estate. 

"$100. 

"And  said  certificates  shall  all  be  countersigned  before 
issue  by  said  trustee  and  entered  in  a  book  to  be  kept  for  that 
purpose,  and  shall  be  redeemable  at  the  pleasure  of  the  holder, 
upon  presentation  in  sums  of  not  less  than  five  hundred  dol- 
lars ($500)  to  the  trustee  herein,  at  his  office  in  Chicago,  by 
the  transfer  by  him  to  the  said  holder  of  one  or  more  of  the 
promissory  notes  hereby  transferred,  or  which  may  hereafter 
be  transferred  to  him,  as  herein  provided,  which  shall  be 
equal  in  the  amount  of  the  principal  and  accrued  interest  to 
the  sum  of  the  principal  and  accrued  interest  of  such  certifi- 
cates,  according   to   the   conditions   of   said    certificates   and 
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indorsements  thereon,  as  above  set  forth,  or,  at  the  option  of 
said  trustee,  he  may  pay  the  amount  due  upon  said  certificates 
in  lawful  money  of  the  United  States  or  current  funds  in  re- 
demption thereof. 

"Now,  therefore,  for  the  purpose  of  carrying  into  effect 
and  operation  the  said  investment  department  of  said  savings 
bank,  and  to  furnish  the  necessary  security  for  such  certifi- 
cates, and  to  insure  their  redemption  according  to  their  terms, 
and  in  accordance  with  a  vote  of  the  board  of  directors  of 
said  savings  bank  appointing  said  party  of  the  second  part 
trustee  for  the  purpose  aforesaid,  this  transfer  of  said  prom- 
issory notes  and  securities  is  made,  and  for  no  other  purpose 
whatever.' ' 

The  duties  and  powers  of  said  trustee  shall  be  as  follows, 
to-wit: 

"First.  He  shall  receive  and  faithfully  keep  all  of  said 
notes  and  securities  so  transferred  or  which  may  hereafter  be 
transferred  to  him  for  the  purposes  aforesaid. 

"Second.  He  shall  receive  and  safely  keep  all  other  prom- 
issory notes  or  other  evidences  of  indebtedness  or  securities 
which  may  hereafter  be  transferred  to  him  by  said  party  of 
the  first  part,  in  pursuance  of  the  covenants  and  agreements 
of  this  deed  of  trust,  for  the  security  and  redemption  of  said 
certificates,  and  shall  use  them  in  the  same  manner  and  with 
like  effect  as  if  they  were  specifically  mentioned  in  said 
schedule  hereto  attached. 

"Third.  All  of  said  certificates  shall  be  countersigned  by 
said  trustee,  and  he  shall  countersign  no  more  of  them  in 
amount  than  shall  be  authorized  by  the  board  of  directors  of 
said  party  of  the  first  part,  and  no  more  in  amount  than  the 
amount  in  the  aggregate  of  the  principal  sums  of  the  promis- 
sory notes  or  other  interest-bearing  securities  then  in  his 
hands,  transferred  to  him  by  said  party  of  the  first  part,  in 
pursuance  of  the  provisions  of  this  instrument. 

"Fourth.  Upon  the  presentation  to  him  of  any  one  or 
more  of  said   certificates,  amounting  in  the  aggregate  of  the 
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principal  sum  thereof  to  the  sum  of  five  hundred  dollars 
($500)  or  more  (or  less,  if  he  has  securities  of  denomination 
sufficiently  small  to  redeem  the  same),  by  transferring  or  as- 
signing to  the  holder  thereof  some  one  or  more  of  the  prom- 
issory notes  or  other  secured  evidences  of  indebtedness  hereby 
transferred,  or  which  may  hereafter  be  transferred  to  him  for 
that  purpose,  which  shall,  as  nearly  as  may  be,  equal  in  prin- 
cipal and  accrued  interest  the  amount  of  the  principal  and 
accrued  interest  of  said  certificates  so  to  be  redeemed;  and  if 
he  have  no  note  or  notes  or  other  evidences  of  indebtedness, 
#vhich  shall  in  principal  and  accrued  interest  exactly  equal 
the  amount  of  the  principal  and  interest  of  such  certificates, 
then  he  shall  equalize  the  amount  by  delivering  to  the  holder 
of  said  certificates  other  like  certificates  for  the  balance,  or,  at 
his  option,  by  paying  said  balance  in  current  funds;  or,  in 
case  the  note  or  notes,  or  other  evidences  of  indebtedness, 
shall  exceed  in  amount  the  principal  and  accrued  interest  of 
such  certificate  or  certificates  to  be  redeemed,  the  holders  of 
the  same  shall  pay  to  said  trustee  the  balance  or  difference  in 
other  like  certificates  or  in  current  funds,  or  the  said  trustee 
may,  at  his  option,  redeem  said  certificates  by  the  payment  to 
the  holders  thereof  of  the  amount  of  the  principal  and  ac- 
crued interest  thereon  in  current  funds. 

"Fifth.  Whenever  any  holder  of  any  of  said  certificates 
may  wish  to  have  the  same  redeemed  in  cash,  he  may  file  the 
same  for  such  purpose  with  said  trustee,  who  shall  give  a 
proper  receipt  therefor,  and  thereupon  the  said  trustee  shall 
enter  the  same  in  a  book  to  be  kept  for  that  purpose,  with  the 
date  of  presentation,  and  shall  redeem  and  pay  the  same  in 
current  funds  out  of  the  first  money  which  may  come  into 
his  hands  from  the  payment  or  collection  of  any  of  the  prom- 
issory notes  or  securities  in  his  hands,  such  redemption  or 
payment  being  made  by  him  of  such  certificates  in  the  order 
in  which  they  shall  have  been  presented  to  him;  and  any 
holder  of  any  of  said  certificates  may,  at  his  option,  file  the  same 
with  the  trustee   for  registry,  and   said  trustee  shall  register 
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such  certificates  in  a  book  to  be  kept  for  that  purpose,  and  de- 
liver to  such  holder  a  certificate  of  the  receipt  and  registry 
thereof,  and  retain  such  certificates  on  file  in  his  possession; 
and  he  shall  thereupon  remit  the  quarterly  interest  due 
thereon,  if  requested,  to  such  owners,  and  indorse  the  pay- 
ment thereof  upon  such  certificates. 

"Sixth.  The  said  trustee  shall  collect  the  interest  as  it  may 
become  due  upon  the  notes  and  evidences  of  indebtedness  in 
his  hands,  and  retain  a  sufficient  amount  thereof  to  pay  the 
interest  next  coming  due  upon  all  of  the  outstanding  certifi- 
cates, and  out  of  the  same  or  any  money  that  may  come  to 
his  hands  for  that  purpose,  he  shall  pay  the  interest  due  upon 
said  certificates,  as  before  provided;  and  said  party  of  the 
first  part  covenants  and  agrees  that  it  will  keep  the  said 
trustee  supplied  with  a  sufficient  amount  of  current  funds  to 
pay  all  the  interest  upon  all  the  outstanding  certificates  when 
due. 

"Seventh.  In  case  any  of  the  notes  or  other  evidences  of 
indebtedness  may  become  due  and  payable  in  the  hands  of  said 
trustee,  then  he  may,  at  his  option,  either  proceed  to  collect 
the  same  and  enforce  payment  thereof  by  converting  the 
securities,  or  by  any  proceedings  in  his  own  name,  at  law  or 
in  equity,  and  apply  the  proceeds  to  the  redemption  of  any  of 
said  certificates  which  may  have  been  entered  for  cash  pay- 
ment, or  he  may  return  and  retransfer  the  same  to  said  party 
of  the  first  part  upon  receiving  in  place  thereof  other  notes 
and  securities  of  equal  value.  Whenever  any  of  said  notes  or 
securities  shall  be  so  collected  by  said  trustee,  he  shall  pay 
over  to  said  bank  such  portion  of  the  proceeds  as  may  not  be 
required  by  him  for  the  payment  of  interest,  or  of  such  certi- 
ficates entered  for  payment. 

"Eighth.  Said  trustee  shall  keep  a  book  or  books  in  which 
he  shall  keep  a  correct  and  complete  record  of  all  the  said 
certificates  countersigned  by  him,  and  a  correct  and  complete 
record  of  all  the  promissory  notes  or  other  securities  so  trans- 
ferred to  him,  and  held  by  him  for  the  redemption  of  such 
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certificates;  and,  also,  a  record  of  all  certificates  redeemed  by 
him,  which  certificates,  when  redeemed,  shall  be  canceled  by 
him;  and,  also,  a  correct  record  of  all  notes,  bonds  and  secu- 
rities assigned  and  delivered  by  him  in  redemption  of  such 
certificates,  which  records  shall,  at  all  times  in  office  hours, 
be  open  for  the  inspection  of  any  of  the  directors,  officers, 
agents,  or  attorneys  of  said  party  of  the  first  part,  and  also  for 
the  inspection  of  any  holder  or  holders  of  any  of  said  certi- 
ficates. 

"And  the  said  party  of  the  first  part  covenants  and  agrees 
that  whenever  the  said  trustee  shall  assign  to  any  holder  or 
holders  of  any  of  said  certificates,  any  one  or  more  of  said 
promissory  notes  or  securities  for  the  redemption  thereof,  then 
the  said  party  of  the  first  part  shall  transfer  to  said  trustee 
other  notes,  bonds  or  securities  sufficient  in  amount  to  replace 
the  notes  or  securities  so  used  by  him  for  such  redemption,  so 
that  the  aggregate  amount  of  the  principal  sums  of  the  inter- 
est bearing  and  secured  notes,  or  other  securities  in  the  hands 
of  such  trustee,  shall  never  fall  below  the  aggregate  amount 
of  the  principal  sums  of  all  the  said  certificates  outstanding 
and  unredeemed,  issued  by  the  said  party  of  the  first  part  as 
above  provided. 

"And  it  is  further  provided,  that  said  certificates  shall  be 
received  by  said  savings  bank  in  payment  of  any  promissory 
notes  due  to  it,  and  said  trustee  shall  also  receive  them  in 
payment  of  any  of  the  notes  or  other  evidences  of  indebt- 
edness in  his  hands  as  aforesaid. 

"And  the  said  party  of  the  second  part,  trustee  as  aforesaid, 
hereby  accepts  the  trust  imposed  upon  him  by  this  instru- 
ment, and  covenants  and  agrees  to  faithfully  perform  the 
duties  of  such  trustee  herein  above  specified,  and  that  he  will 
not  countersign  any  more  in  amount  of  the  certificates  above 
mentioned  than  authorized  by  the  board  of  directors  of  said 
savings  bank,  and  no  more  in  amount  than  the  principal  sums 
of  the  promissory  notes  or  other  evidences  of  indebtedness  at 
such  time  in  his  hands,  transferred  to  him  in  pursuance  of  the 
15—95  III. 
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trust  hereby  created,  and  that  he  will  always  keep  in  his 
hands  an  amount  of  such  secured  notes  or  other  evidences  of 
indebtedness  at  least  equal  to  the  amount  of  all  outstanding 
certificates  countersigned  by  him;  and  that  he  will  redeem 
said  certificates  in  the  manner  above,  upon  presentation  to  him 
as  above  provided;  and  upon  his  resignation  or  removal  as 
such  trustee,  he  will  transfer  to  his  successor  in  trust, 
appointed  as  herein  provided,  all  the  notes,  bonds,  or  other 
securities,  and  all  the  money  then  in  his  hands  transferred,  to 
be  received  by  him  under  or  in  pursuance  of  this  trust,  and 
account  therefor  to  said  bank;  and  at  the  expiration  of  this 
trust,  and  when  all  the  certificates  issued  and  countersigned 
by  the  trustee,  or  any  successor  in  trust,  have  been  redeemed 
and  canceled,  the  said  trustee  or  successor  in  trust  shall 
transfer  and  deliver  up  to  the  said  party  of  the  first  part  all 
the  notes  or  other  evidences  of  indebtedness  and  securities 
which  shall  have  been  transferred  to  him  by  said  party  of  the 
first  part,  then  in  his  hands;  and  also  all  the  money  or  funds 
belonging  to  said  party  of  the  first  part  then  in  his  hands,  and 
account  generally  to  said  party  of  the  first  part  for  all  such 
notes,  evidences  of  indebtedness,  and  securities,  and  for  all 
moneys  coming  to  his  hands  in  and  about  the  execution  of  this 
trust. 

"  In  case  of  the  death,  resignation  or  inability  to  act  of  said 
trustee,  then  a  new  trustee  or  successor  in  trust  shall  be 
appointed  by  the  board  of  directors  of  said  party  of  the  first 
part,  who  shall  succeed  to  all  the  duties  of  the  trustee  herein 
named,  and  shall  have  all  the  powers  conferred  by  this  instru- 
ment upon  said  trustee;  and  said  board  of  directors  shall 
have  the  power,  which  is  hereby  reserved,  to  remove  the  said 
trustee  or  any  successor,  and  appoint  in  his  place  a  successor 
in  trust,  at  their  discretion. 

"Iu  witness  whereof  the  said  party  of  the  first  part  has 
caused  this  instrument  to  be  executed  by  its  president  and  its 
cashier,  and  its  corporate  seal  to  be  affixed  hereto,  and  the 
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party  of  the  second  part  has  affixed  his  hand  and  seal  the  day 
and  year  aforesaid. 

"  P.  R.  Westfall,  President. 

"Sidney  Myers,  Cashier. 

"  George  Chandler." 

[seal.] 

The  deed  of  trust  was  acknowledged  and  recorded. 

Ward  claims  that  the  proceeds  belong  to  and  ought  to  be 
distributed  to  all  the  creditors  of  said  bank  alike;  and  asserts 
that  the  deed  of  trust  is  void. 

Swen  J.  Johnson  says  that  on  the  6th  day  of  March,  1876, 
he  loaned  and  paid  to  the  said  bank  the  sum  of  $400,  and  re- 
ceived from  such  bank  a  certificate  dated  on  that  day,  marked 
series  A,  and  numbered  R.  236,  with  the  terms  and  conditions 
of  the  certificate  set  forth  in  said  trust  deed ;  and  took  the 
same,  relying  upon  the  provisions  of  said  trust  deed,  and  the 
notes  and  mortgages  in  the  hands  of  the  trustee,  without  any 
notice  of  any  want  of  power  in  said  bank  to  borrow  or  re- 
ceive the  money,  on  the  pledge  of  said  notes  and  mortgages ; 
and  says  that  prior  to  that  day  he  had  no  dealings  with  said 
bank,  and  no  part  of  the  said  sum  of  $400  had  been  depos- 
ited in  said  bank;  that  he  did  not  know  what  the  by-laws  of 
said  bank  were,  and  had  no  information  as  to  what  formed 
the  consideration  of  the  notes  held  by  the  trustee;  and  says 
that  no  part  of  the  principal  or  interest  of  said  certificate  has 
been  paid. 

L.  W.  Freeman  says  thai  on  the  13th  day  of  March,  1877, 
he  loaned  and  paid  to  said  bank  the  sum  of  $850,  and  received 
one  of  said  certificates;  and  afterwards,  on  the  9th  day  of  July, 
1877,  surrendered  said  certificate  to  the  bank,  and  received 
therefor  $450  in  money  and  another  similar  certificate,  dated 
on  that  day,  marked  series  B.  R.  No.  95,  for  $400,  which  he 
now  holds,  and  says  that  no  part  of  said  money  was  ever 
deposited  in  said  bank,  except  as  he  paid  it  in  for  the  first 
certificate.     Same  averment  as  to  notice. 
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James  P.  O'Connor  says  that  on  the  first  day  of  November, 
1874,  said  bank  issued  and  delivered  to  him  one  of  said  cer- 
tificates for  $400,  marked  R.  No.  55;  on  the  5th  day  of  Jan- 
uary, 1875,  said  bank  issued  and  delivered  another  for  $600, 
marked  series  A.  R.  No.  53;  on  the  29th  day  of  March,  1875, 
said  bank  issued  and  delivered  another  for  $200,  marked  R. 
No.  31;  and  on  the  12th  day  of  April,  1875,  said  bank  issued 
and  delivered  another  for  $100,  marked  R.  No.  84;  same 
averment  denying  notice;  and  says  that  he  had  a  deposit  ac- 
count in  said  bank,  and  a  pass-book  in  which  was  entered  each 
deposit  and  payment;  and  on  such  deposits  the  bank  agreed 
to  pay  interest  at  the  rate  of  six  per  cent  per  annum  on 
balances,  on  the  first  days  of  January  and  July,  according  to 
the  by-laws;  and  he  also,  at  the  time  of  opening  said  account, 
signed  a  signature  book  and  assented  to  such  by-laws,  and  at 
the  time  of  the  issue  of  each  of  the  certificates  to  him  re- 
ceipted for  the  amount  of  money  for  which  the  certificate  was 
issued,  and  the  payment  was  entered  in  his  pass-book,  and 
thereupon  the  said  bank  issued   and   delivered   the  certificate. 

Richard  Fisher  says  that  prior  to  the  26th  day  of  July, 
1876,  he  opened  an  account  with  said  bank,  and  made  de- 
posits; and  when  he  opened  the  account  he  signed  a  signa- 
ture book,  and  assented  thereby  to  the  by-laws  of  said  bank 
in  regard  to  savings  deposits,  and  received  a  pass-book  con- 
taining a  part  of  such  by-laws,  in  which  each  deposit  and 
each  payment  was  entered;  on  July  31,  1876,  he  receipted  to 
said  bank  for  $100,  and  payment  thereof  was  entered  in  the 
pass-book,  and  at  his  request  said  bank  issued  and  delivered 
to  him  one  of  said  certificates,  dated  on  that  day,  marked 
series  B.  R.  No.  29,  for  $100.     Same  averment  denying  notice. 

Robert  W.  Smith  says  that  Ralph  A.  Tenney,  on  the  3d 
day  of  September,  1877,  assigned  and  delivered,  as  collateral 
security,  to  him  three  of  said  certificates,  each  $100,  dated 
in  October,  1876,  marked  respectively  series  B.  Nos.  46,  50 
and  51.     Averment  denying  notice. 
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The  bill  alleges  that  in  September  and  October,  1877,  the 
said  certificates  were  filed  with  said  trustee  for  redemption. 

The  bill  prays  "that  Ward,  receiver  of  said  bank,  and 
trustee  for  said  bank,  and  holder  of  said  certificates,  be 
made  defendant  to  the  amended  and  supplemental  bill  of 
complaint,  and  required  to  answer;  that  on  a  final  hearing 
the  said  Ward  be  required  to  collect  all  of  the  notes  received 
by  him,  as  trustee,  from  said  Chandler,  and  use  the  proceeds, 
together  with  the  money  received  from  Chandler,  for  the  pay- 
ment of  the  necessary  expenses  of  the  trust,  and  to  use  tJie 
balance  for  the  payment  of  the  certificates  held  by  #11  holders 
of  said  certificates,  pro  rata,  as  he  may  have  funds,  until  the 
whole  shall  be  paid;  and  that  meanwhile  the  said  Ward  be 
restrained  from  using  any  of  the  money  received  from  the 
said  Chandler,  or  collected  on  the  notes  or  mortgages  for  the 
payment  of  the  savings  depositors." 

On  the  first  hearing  of  the  cause,  the  circuit  court,  among 
other  things,  found  "  that  the  notes,  securities  and  assets  traced 
to  and  found  in  the  hands  of  and  held  by  George  Chandler," 
purporting  to  be  transferred  to  and  held  by  him  under  and 
by  virtue  of  the  trust  deed,  "were  all  originally  purchased 
by  and  with,  substantially,  the  funds  supplied  by,  derived 
from  and  actually  taken  out  of  the  savings  deposit  fund, 
arising  from  the  several  deposits  made  by  original  savings 
deposit  customers  of  said  bank,  under  its  charter  and  by-laws, 
to  which  by-laws  such  savings  depositors  were  required  to 
and  did  assent;  and  that  under  said  charter  and  by-laws  all 
of  said  savings  deposits  made  by  said  several  depositors  in 
said  bank,  a  trust  was  confided  in  each  and  every  case  of  such 
deposit  in  said  bank  under  said  charter  and  by-laws"; and 
it  was  decreed  that  the  original  and  amended  supplemental 
bills  be  dismissed  for  want  of  equity,  and  that  said  trust  deed 
be  set  aside,  and  be  held  null  and  void  as  against  the  savings 
depositors  of  said  bank. 

From  this  decree  the  present  appellees  appealed  to  the 
Appellate  Court  for  the  First  District,  and,  upon  hearing  in 
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that  court,  the  decree  of  the  circuit  court  was  reversed  and 
the  cause  remanded  for  further  proceedings. 

Upon  the  second  hearing  in  the  circuit  court  the  following 
decree  was  rendered: 

This  cause  having  been  heretofore  reversed  and  remanded 
by  the  Appellate  Court,  and  now  coming  on  again  to  be  heard 
upon  the  pleadings  and  proofs,  in  pursuance  of  the  judgment 
and  opinion  of  the  Appellate  Court,  and  the  court  being  now 
sufficiently  advised,  by  such  judgment  and  opinion,  and  other- 
wise, in  the  premises,  finds  that  on  the  23d  day  of  December, 
A.  D.  1873,  the  said  Merchants,  Farmers  and  Mechanics' 
Savings  Bank  was  the  holder  and  owner  of  certain  promis- 
sory notes  which  were  secured  by  deeds  of  trust  conveying 
real  estate,  and  that  such  notes  were  given  for  money  belong- 
ing to  and  loaned  by  said  bank  in  the  transaction  of  its  busi- 
ness; and  that  on  said  last  named  day  said  bank  assigned  said 
notes  by  indorsement  to  said  George  Chandler,  trustee,  and 
executed  to  him  the  deed  of  trust  set  out  in  the  amended  and 
supplemental  bill  of  complaint,  and  that  said  deed  of  trust 
was  valid  and  binding  upon  said  bank,  and  is  still  so  valid 
and  binding,  and  that  the  same  and  the  assignment  of  said 
notes  and  securities  created  a  trust  for  the  purposes  in  said 
deed  of  trust  specified,  which  is  still  a  valid  and  subsisting 
trust;  and  the  court  further  finds  that  the  relation  between 
said  bank  and  its  savings  depositors  was  that  of  debtor  and 
creditor,  and  that  the  funds  arising  from  the  savings  deposits 
were  the  absolute  property  of  the  bank,  and  the  said  bank 
had  full  power  to  negotiate  or  pledge  its  securities  obtained 
by  loaning  said  funds;  and  the  court  further  finds  that  all  of 
the  notes  in  the  hands  of  said  George  Chandler,  on  the  19th 
day  of  September,  A.  D.  1877,  and  which  had  been  assigned 
to  him  as  trustee,  by  said  bank,  were  so  held  in  trust  for  the 
use  and  benefit  of  all  of  the  holders  of  the  certificates  of 
investment  described  in  the  bill,  according  to  the  terms  set 
forth  in  said  deed  of  trust,  and  that  all  of  said  notes  and  secu- 
rities  assigned,  and   moneys   turned   over   by  said  Chandler, 
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trustee,  to  Samuel  D.  Ward,  trustee,  appointed  by  this  court 
in  place  of  and  successor  to  said  Chandler,  upon  the  resigna- 
tion of  said  Chandler  as  such  trustee,  and  the  proceeds  thereof, 
are  now  held  in  trust  by  said  Ward,  as  such  trustee,  for  the 
use  and  benefit  of  all  of  the  holders  of  said  certificates  of 
investment,  according  to  the  terms  and  provisions  of  said 
deed  of  trust. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  said 
Samuel  D.  Ward,  trustee  as  aforesaid,  or  his  successors  in 
trust,  proceed  to  execute  and  carry  out  the  trust  created  by 
said  deed  of  trust,  according  to  the  terms  thereof,  and  use  the 
moneys  received  by  him  from  said  Chandler,  and  the  proceeds 
of  the  notes  and  securities  transferred  to  him  by  said  Chan- 
dler, first,  for  the  payment  of  the  necessary  expenses  of  said 
trust,  and  to  use  the  balance  for  the  payment  of  all  of  said 
certificates  of  investment  outstanding  pro  rata,  from  time  to 
time,  as  he  may  have  funds,  until  all  of  said  outstanding  cer- 
tificates shall  have  been  paid  in  full,  or  until  the  whole  of 
said  fund  shall  be  exhausted,  and  to  pay  the  balance,  if  any, 
unto  the  receiver  of  said  bank. 

It  is  further  ordered,  adjudged  and  decreed  that  the  said 
Samuel  D.  Ward,  trustee,  and  his  successors  in  trust,  be  per- 
petually enjoined  and  restrained  from  using  any  of  the  money 
received  by  him  from  said  Chandler,  or  collected  by  him, 
proceeds  of  the  notes  and  securities  received  by  him  from  the 
said  George  Chandler,  for  the  payment  of  any  debts  due  the 
savings  depositors  or  other  creditors  of  said  bank,  or  for  the 
payment  of  any  expenses  of  the  receiver  of  said  bank,  until 
the  whole  amount  due  on  all  of  said  outstanding  certificates 
shall  be  paid. 

Order  relating  to  solicitor's  fees. 

And  it  is  further  ordered  and  decreed  that  the  said  Samuel 
D.  Ward,  receiver,  deliver  up  and  transfer  to  himself,  as  such 
trustee,  or  to  his  successors  in  trust,  all  deeds  of  trust  securing 
any  of  said  notes,  abstracts  of  title  to  the  lots  or  lands  de- 
scribed in  said  deeds  of  trust,  or  any  of  them,  and  all  policies 


232  Ward  v.  Johnson  et  al.  [May 

Statement  of  the  case. 

of  insurance  and  other  papers  or  documents  of  any  and  every 
kind  in  his  hands  concerning  or  belonging  to  said  securities. 
From  this  decree  Ward  appealed  to  the  Appellate  Court 
for  the  First  District,  where,  on  final  hearing,  the  decree  of 
the  circuit  court  was  affirmed.  From  that  decree  he  appeals 
to  this  court,  and  assigns  the  following  errors: 

1.  The  court  erred  in  making  and  entering  the  decree  in 
this  case. 

2.  The  decree  and  the  order  of  affirmance  of  the  courts 
below  are  erroneous,  because  inequitable. 

3.  There  was  no  authority  in  the  corporation,  after  accept- 
ing deposits  in  trust  to  be  used  for  the  depositors,  to  make  any 
trustee  or  turn  over  the  securities  purchased  with  the  funds 
of  the  depositors,  who,  under  the  by-laws,  were  to  be  treated 
as  cestuis  que  trust. 

4.  The  whole  proceeding  with  the  funds  of  depositors,  in 
relation  to  said  securities,  was  illegal  and  void. 

5.  The  courts  have  entirely  overlooked,  in  their  decree 
and  order  of  affirmance,  the  fact  that  there  was  a  by-law 
equivalent  to  a  special  agreement  with  each  depositor  to 
receive  his  deposits  in  trust,  and  treat  him  as  a  beneficiary 
of  the  trust  fund  upon  the  conditions  specified;  and  hence  the 
fund  was  wrongfully  converted  and  misapplied  by  the  corpo- 
ration, of  which  the  certificate  holders  had  notice-;  and  there- 
fore the  whole  decree,  on  giving  the  latter  a  preference,  is 
illegal  and  void,  and  the  order  affirming  the  same  is  erroneous. 

6.  The  decree  should  have  decreed  a  lien  in  favor  of  the 
general  depositors,  instead  of  the  certificate  holders,  because, 
in  point  of  time  as  well  as  priority,  the  general  creditors  fur- 
nished the  funds  to  purchase  the  securities  turned  over  to  the 
trustee  for  the  use  of  the  certificate  holders. 

7.  The  decree  and  the  order  affirming  the  same  are  con- 
trary to  the  law  and  the  evidence  of  the  case,  and  should  be 
reversed. 

8.  The  Appellate  Court  erred  in  affirming  the  decree  of 
the  circuit  court. 
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Messrs.  Hoyne,  Horton  &  Hoyne,  for  the  appellant: 

The  case,  as  we  understand  it,  tarns  not  upon  the  technical 
character  of  the  corporation  as  a  bank,  but  upon  what  it 
actually  did  in  this  case. 

On  the  back  pages  of  every  depositor's  book  there  is 
printed  in  a  three  page  circular  that  the  stock  and  capital  of 
the  bank  constitute  a  capital  or  safety  fund  for  the  benefit  of 
savings  depositors,  and  this  clause : 

"  In  one  feature,  however,  it  (the  bank)  differs  from  most 
savings  banks  now  in  operation,  inasmuch  as  it  has  a  capital, 
and  a  provision  for  a  gradually  increasing  safety  fund,  to 
which  all  its  earnings  over  and  above  a  certain  percentage 
are  to  be  applied,  until  said  fund  shall  equal  the  whole 
amount  of  capital  stock,  which,  by  the  charter,  may  be  in- 
creased to  $500,000." 

Upon  this  we  urge  that  the  doctrine  of  estoppel  applies.  The 
charter  itself  authorizes  the  corporation  to  make  rules  for 
receiving  and  accepting  such  trusts,  and  it  makes  accordingly 
such  by-laws  as  clearly  demonstrate  the  understanding  and 
faith  upon  which  the  parties  acted. 

Trusts  may  be  express,  but  the  greatest  number  of  trusts 
arise  by  implication  of  law  out  of  the  relation  of  confidence 
that  exists  between  parties.  The  receiving  of  money  which, 
consistently  with  conscience,  can  not  be  retained,  is,  in  equity, 
sufficient  to  raise  a  trust  in  favor  of  the  party  for  whom  or 
on  whose  account  it  was  received.  Story's  Eq.  Juris,  sec.  1, 
255. 

Where  equities  are  in  other  respects  equal,  precedency  in 
time  will,  under  many  circumstances,  give  an  advantage  or 
priority  in  right.  Hence,  where  the  legal  estate  is  outstand- 
ing, equitable  incumbrances  must  be  paid  according  to  priority 
of  time,  and  whenever  equities  are  unequal,  then  the  prefer- 
ence is  constantly  given  to  the  superior  equity.  1  Story's 
Eq.  Juris,  sec  64,  d. 

We  come  now  to  the  doctrine  of  conversion  in  equity,  or 
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the  right  of  the  cestui  que  trust  to  follow  the  trust  fund  or  prop- 
erty, whatever  changes  it  may  have  undergone,  whenever  it 
can  be  traced  or  followed.  1  Lead.  Cas.  in  Eq.  277;  Pennell 
v.  Befell,  4  DeGex,  McNanghton  &  Gordon,  388;  1  Story's 
Eq.  Juris,  sees.  121,  1211,  1258;  Sheldon  v.  Harding,  44  111. 
68  ;  Whiteside  v.  Warner,  20  Vt.  425;  3Ioses  v.  Murgatroyd,  1 
Johns.  Ch.  119;  Bottsford  v.  Burr,  2  id.  405;  Wray  v.  Steele, 
2  Yes.  &  Beams,  388;  16  1ST.  J.  Eq.  70;  School  Trustees 
v.  Kerwin,  25  111.  76;  Norton  v.  Hixon,  25  id.  441;  Adams' 
Eq.  112. 

When,  therefore,  this  bank  transferred  these  securities,  in 
which  the  fund  of  depositors  was  invested  for  their  use  and 
benefit,  it  committed  a  fraud  or  wrong,  the  only  remedy  for 
which  a  court  of  equity  can  supply.  Davoners  v.  Fanning,  2 
Johns.  Ch.  251;  Hood  v.  Warner,  5  Paige,  655;  Michmond  v. 
Girody  4  How.  553;  Paley  on  Principal  and  Agent,  51. 

Messrs.  Goudy,  Chandler  &  Skinner,  for  the  appellees, 
after  referring  to  various  provisions  in  the  charter  of  the 
bank  and  its  by-laws,  and  stating  the  facts,  etc.,  made  the 
following  points,  among  others: 

1.  The  certificates  and  deed  of  trust  forming  the  contract 
are  valid,  and  the  bank  had  power  to  assign  the  notes  to  the 
trustee.  The  general  power  residing  in  a  bank  to  receive 
deposits,  invest  the  money,  discount  bills,  etc.,  implies  the 
power  to  borrow  money.  Curtis  v.  Leavitt,  15  N.  Y.  51-56; 
Planters'  Bank  v.  Sharp,  6  How.  323;  Brice  on  Ultra  Vires, 
122. 

A  bank  authorized  to  take  negotiable  paper  can  assign  and 
transfer  it.  Mclntire  v.  Preston,  5  Gilm.  48;  Planters'  Bank 
v.  Sharp,  6  How.  323. 

2.  The  contract  is  valid  even  if  the  notes  and  mortgages 
transferred  were  held  by  the  bank  in  trust  for  savings  deposi- 
tors. But  the  notes  secured  by  mortgages  so  transferred  were 
not  held  in  trust.  There  is  nothing  in  the  charter  to  indicate 
that  money  deposited   for  savings  was  received  in  trust  in  a 
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manner  to  constitute  the  bank  a  trustee  and  the  depositors 
cestuis  que  trust. 

This  corporation  being  a  bank,  then  the  relation  between 
the  depositor  and  the  bank  was  that  of  creditor  and  debtor, 
and  the  money  deposited  was  a  loan  to  the  bank.  Morse  on 
Banking,  25,  26;  Tinkham  v.  Hay  worth,  31  111.  519;  Marine 
Bank  v.  Fulton  Bank,  2  Wall.  252 ;  Thompson  v.  Miggs,  5 
Wall.  658;  Ketcham  v.  Bank  of  Commerce,  18  K  Y.  513; 
Chapman  v.  White,  6  N.  Y.  412  ;  Franklin  Bank,  1  Paige,  249. 

3.  Appellant  being  the  trustee  under  the  deed  of  trust 
made  by  the  bank  to  Chandler,  is  estopped  from  denying  its- 
validity. 

Mr.  Elliott  Anthony,  also  for  the  appellees,  after  stating 
the  facts  of  the  case  and  the  state  of  the  pleadings,  made 
the  following,  among  other  points : 

This  corporation  was  a  bank,  and  because  it  bears  the  name 
of  "savings,"  does  not  make  it  a  savings  bank.  Where  a 
depositor  goes  to  a  bank  and  deposits  his  money,  he  parts 
with  all  control  over  it.  It  is  no  longer  his  money,  and  the 
only  relation  established  between  him  and  the  bank  is  that  of 
creditor  and  debtor. 

Funds  of  a  depositor  in  a  bank  are  not  trust  funds.  Foley 
v.  Hill,  2  House  of  Lords  Cases,  39 ;  Brahm  v.  Adkins,  77 
111.  264;  Tinkham  &  Co.  v.  Heyworth,  31  id.  519;  Marine 
Bank  v.  Chandler,  27  id.  525 ;  Marine  Bank  v.  Bushman,  28 
id.  463;  Ketcham  v.  Bank  of  Commerce,  19  N.  Y.  519;  Curtis 
v.  Lovitt,  15  K  Y.  52;  Chapman  v.  White,  6  N.  Y.  417; 
Morse  on  Banking  (2  ed.)  28-30. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

The  principal  question  arising  upon  this  record  is,  did 
"The  Merchants,  Farmers  and  Mechanics'  Savings  Bank" 
have  power  to  borrow  money  and  issue  "investment  certifi- 
cates" therefor,  secured  by  trust  deed,  as  was  here  done? 
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Sections  3,  4,  5  and  6  of  the  charter  of  "The  Merchants, 
Farmers  and  Mechanics'  Savings  Bank"  are  as  follows: 

u  Sec.  3.  The  said  corporation  shall  be  authorized  to 
receive  money  from  any  person  or  persons  who  may  wish  to 
deposit  the  same.  Married  women  and  minors  may,  in  their 
own  names,  deposit  money  with  said  corporation,  and  receive 
certificates  of  deposit  in  their  own  names,  and  which  deposits 
shall  be  subject  to  their  order  only.  All  deposits  of  money 
shall  be  used  and  improved  in  a  manner  not  inconsistent  with 
the  laws  of  this  State,  and  any  rate  of  interest  not  exceeding 
that  allowed  by  law  shall  be  paid  for  such  deposits. 

"  Sec.  4.  The  said  corporation  may  accept  and  execute 
all  such  trusts,  whether  fiduciary  or  otherwise,  as  shall  or  may 
be  committed  to  it  by  any  person  or  persons  or  by  the  order 
of  any  court  or  tribunal  in  the  State  of  Illinois;  may  make 
such  special  regulations  in  reference  to  trust  funds,  deposits 
or  savings  as  shall  best  aid  the  depositors  and  parties  inter- 
ested, by  accumulating  and  increasing  the  same,  allowing  and 
receiving  such  rate  of  interest  therefor,  not  greater  than  here- 
inbefore mentioned,  as  may  be  agreed  upon;  may  grant  and 
purchase  annuities,  issue  letters  of  credit  and  other  commer- 
cial obligations :  Provided,  the  same  shall  not  be  in  the  sim- 
ilitude of  bank  notes  or  other  evidences  of  debt  designed  to 
circulate  as  money.  The  said  corporation  shall  have  power 
to  loan  money,  to  receive  money  on  deposit  and  pay  interest 
therefor,  and  to  loan  money  at  any  rate  of  interest  not  exceed- 
ing ten  per  cent  per  annum,  or  to  discount,  in  accordance 
with  bank  usage;  and  in  the  computation  of  time,  thirty 
days  shall  be  a  month,  and  twelve  months  a  year;  and  take 
such  security  as  the  directors  may  see  proper;  may  take  stock 
in  other  corporations;  may  buy  and  sell  exchange,  bills, 
notes,  bonds  and  other  securities,  and  may  have  and  hold 
coin  and  bullion. 

"Sec.  5.  The  business  of  said  corporation  shall  be  conducted 
by  the  directors,  and  in  such  manner  as  they  may  direct. 
Three  of  the  directors,  one  of  whom  shall  be  the  president  or 
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cashier,   shall  be  a  quorum  to  transact  any  business  of  the 
board  of  directors,  and  such  as  are  usual  in  such  corporations. 

"Sec.  6.  The  said  corporation  shall  have  power  to  pur- 
chase and  hold  all  such  real  and  personal  estate  as  may  be 
convenient  for  the  transaction  of  its  business;  to  take  and 
hold  any  real  estate  as  security  for  and  in  payment  of  loans 
and  debts  due  and  to  become  due  to  said  corporation,  and  to 
purchase  any  real  or  personal  estate  at  any  sale  to  enforce  its 
securities  on  the  payment  of  debts  due,  made  by  virtue  of  any 
process,  mortgage,  or  deed  of  trust,  and  to  hold  said  property, 
or  to  sell  and  convey  the  same,  or  any  part  thereof,  at  such 
price  and  under  such  conditions  as  the  directors  or  officers 
may  think  proper." 

Thus,  it  will  be  seen,  express  power  is  given  to  receive 
money  on  deposit;  to  receive  and  execute  trusts  committed  to 
the  corporation  by  any  person  or  persons  or  by  order  of  any 
court  in  this  State;  to  grant  and  purchase  annuities;  to  issue 
letters  of  credit  and  other  commercial  obligations  other  than 
notes  designed  to  circulate  as  money;  to  loan  money;  to 
receive  money  on  deposit  and  pay  interest  therefor;  to  dis- 
count according  to  bank  usage;  to  take  stock  in  other  corpor- 
ations; to  buy  and  sell  exchange,  bills,  notes,  bonds  and  other 
securities;  to  have  and  to  hold  coin  and  bullion;  to  take  and 
hold  real  estate  as  security  for  and  in  payment  of  loans  and 
debts  due  or  to  become  due  to  the  corporation ;  to  purchase 
and  hold  real  and  personal  property  at  any  sale,  to  enforce  its 
securities  or  debts  due ;  to  hold  said  property  and  sell  and 
convey  the  same;  and  to  purchase  and  hold  such  real  and 
personal  estate  as  may  be  convenient  for  the  transaction  of  its 
business.  Special  power  is  also  given  to  receive  deposits 
from  married  women  and  minors,  and  to  issue  therefor  certi- 
ficates payable  in  their  names,  and  payable  to  their  order 
only;  and  to  pay  and  receive  any  rate  of  interest  not  exceed- 
ing ten  per  cent,  and  to  make  special  regulations  in  regard  to 
trust  funds,  deposits  or  savings. 

In  addition  to  these  express  powers  there  can  be  no  doubt 
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that  such  corporations  possess,  also,  the  implied  power  to 
borrow  money.  Morse  on  Batiks  and  Banking,  4;  Planter's 
Bank  v.  Sharp,  6  Howard  (U.  S.)  323;  Curtis  v.  Leavitt,  15 
N.  Y.  52-3;  Brice  on  Ultra  Vires,  122  (Seward's  Ed.  109). 

It  will  not,  therefore,  be  important  to  determine  whether 
the  certificate  holders,  claiming  under  the  trust  deed,  are  to 
be  regarded  as  having  made  deposits  or  loans  for  which  their 
certificates  were  obtained,  for  in  the  one  case  the  requisite 
power  is  expressly  given  to  the  corporation  by  its  charter, 
and  in  the  other  case  it  possesses  the  power  by  necessary 
implication.  Nor  can  the  right  of  the  corporation  to  assign 
or  mortgage  negotiable  instruments  which  it  is  authorized  to 
take  be  questioned.  Mclntire  v.  Preston,  5  Gilm.  48;  Plant- 
ers' Bank  v.  Sharp,  supra. 

The  result  of  the  authorities  is  concisely  stated  by  Daniels, 
in  his  work  on  "  Negotiable  Instruments,"  vol.  1,  p.  287, 
§  382,  thus :  "  In  this  country  three  propositions  respecting 
private  corporations  may  be  regarded  as  settled:  First,  That 
it  (the  corporation,)  has  implied  power  to  contract  debts  like 
an  individual,  whenever  necessary  or  convenient  in  further- 
ance of  its  legitimate  objects.  Second,  That  whenever  it  may 
contract  a  debt  it  may  borrow  money  to  pay  it.  And,  Third, 
That  whenever  it  contracts  a  debt  for  materials,  services,  or 
otherwise,  in  the  scope  of  its  business,  or  borrows  money,  it 
may  execute  a  negotiable  bill,  note  or  bond,  and  secure  it  by 
mortgage  to  the  creditor  in  payment."  See,  also,  authorities 
cited  in  note. 

The  creation  of  the  "investment  department"  was  not  the 
creation  of  a  new  corporation  or  new  agency.  It  was  merely 
giving  a  name  to  a  branch  of  business  clearly  within  the  cor- 
porate power,  and  indicating  the  system  that  would  be  pur- 
sued in  its  transaction.  The  corporation  was  authorized  to 
contract  and  agree  with  persons  desiring  to  make  deposits  or 
loan  money  as  to  the  terms.  It  might  execute  its  bond,  note 
or  certificate  as  evidence  of  the  indebtedness,  and  secure  the 
same  by  pledge  or  chattel  mortgage,  or  note,  securities,  etc., 
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or  by  real  estate  mortgage  or  trust  deed,  just  as  should  be 
mutually  agreed.  And  there  has  been  no  reason  suggested, 
and  we  can  conceive  of  none,  why  providing  a  system  for 
securing  loans  and  deposits  generally  in  a  particular  way  is 
objectionable,  when  it  would  not  be  objectionable  to  conduct 
a  single  transaction  in  that  way.  The  business  is  simply  that 
of  the  bank  obtaining  money,  and  so  far  as  the  public  was 
concerned,  presumably  needed  in  its  business,  and  securing  it 
by  a  trust  deed  upon  terms  mutually  satisfactory  to  the  re- 
spective parties  in  interest.  The  name  is  not  of  the  slightest 
consequence.  The  transaction  itself,  individually  considered, 
is  neither  unusual  nor  extraordinary. 

The  bill  alleges  that  on  the  23d  day  of  December,  1873, 
the  bank  was  the  holder  and  owner  of  certain  promissory 
notes  which  were  secured  by  mortgages  and  deeds  of  trust  on 
real  estate,  and  such  notes  were  given  for  money  belonging 
to  said  bank ;  and  on  the  last  named  day  the  said  bank  assigned 
said  notes  to  George  Chandler,  as  trustee,  and  executed  to 
him  a  deed  of  trust,  being  that  involved  in  the  present  con- 
troversy, and  which  is  there  set  out  in  hcec  verba. 

It  is  afterwards  further  alleged  that  there  were  four  directors 
of  the  bank, — twov  were  president  and  cashier  and  stock- 
holders, and  the  other  two  were  not  stockholders ;  that  after 
the  deed  of  trust  had  been  executed  and  the  notes  and  secu- 
rities assigned  to  Chandler,  various  persons  loaned  and  paid 
to  the  bank  various  sums  of  money,  and  received  therefor 
investment  certificates  at  par,  bearing  interest  at  the  rate  of 
7jq  Per  cent  per  annum,  payable  quarterly;  and  that  the  said 
bank  mixed  such  money  with  its  other  funds,  and  used  the 
same  to  pay  depositors,  to  purchase  bonds,  stocks,  exchange, 
and  loaned  on  real  estate  security,  and  in  all  the  modes  usual 
among  bankers;  and  many  of  said  certificates  were  paid  or 
redeemed  according  to  the  terms  thereof,  and  others  in  like 
manner  issued  for  other  money  paid  and  loaned  to  the  bank, 
so  that  at  the  time  of  the  suspension  of  business  there  were 
outstanding  certificates  to  the  amount  of  $93,300. 
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The  answer  states  "  that  defendant  has  no  personal  knowl- 
edge as  to  how  many  persons  were  acting  as  directors  at  the 
time  of  the  execution  of  the  deed  of  trust,  but  admits  that 
the  four  persons  signed  the  records,  and  that  the  records  show 
that  on  the  23d  day  of  December,  1873,  a  quorum  being 
present,  the  following  preamble  and  resolutions  were  adopted." 
Then  follow  the  preamble  reciting  reasons  for  assigning  the 
notes  and  executing  the  deed  of  trust  to  Chandler,  and  reso- 
lutions directing  the  same  to  be  done.  After  which,  the 
answer  admits  that  after  the  deed  of  trust  had  been  executed 
and  delivered,  various  persons  received  investment  certificates 
bearing  interest  at  7jq  per  centum  per  annum,  payable  quar- 
terly, and  that  many  of  the  certificates  so  issued  were  paid  or 
redeemed  and  others  issued ;  and  that  at  the  time  of  the  sus- 
pension of  the  bank  there  were  outstanding  investment  cer- 
tificates to  the  amount,  in  the  aggregate,  of  $93,300. 

The  proof  shows  that  the  money  for  which  the  certificates 
of  investment  were  issued  went  into  the  general  business  of 
the  bank,  and  was  used  for  paying  everything  for  which  the 
bank  used  money. 

The  contract,  therefore,  having  been  in  good  faith  per- 
formed by  the  certificate  holders,  and  the  bank  having  had 
the  full  benefit  of  the  contract,  it  is  not  allowed  to  interpose 
the  defence  of  ultra  vires.  Darst  v.  Gale,  83  111.  141 ;  Ex  parte 
Chippendale,  D.  G.  M.  &  G.  19;  Bradley  v.  Ballard,  55  111. 
413;  West  v.  Madison  County  Agricultural  Board,  82  id.  206; 
Maker  v.  Chicago,  38  id.  266;  Railway  Co.  v.  McCarthy,  96 
U.  S.  267;  San  Antonio  v.  McChoffy,  id.  315;  Hitchcock  v. 
Galveston,  id.  351  ;  Morris  Railroad  Co.  v.  Railroad  Co.  29 
JT.  J.  Eq.  452;    Whitney  Arms  Co.  v.  Barlow,  63  N.  Y.  62. 

But  the  question  here  is  not  solely  between  the  bank  on 
the  one  side  and  depositors  or  loaners  of  money  on  the  other.  It 
is  between  depositors  or  loaners  of  money  for  investment  cer- 
tificates secured  by  the  deed  of  trust,  and  depositors  or  loaners 
of  money  who  are  not  thus  secured,  as  well  as  the  bank.  Such 
depositors   or  loaners   of  money,  it   is   argued   on  behalf  of 
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appellant,  are  entitled  to  come  in  and  share  equally  in  the 
security  afforded  by  the  trust  deed,  because  the  notes,  bonds, 
etc.,  held  by  the  trustee,  under  the  deed  of  trust,  were  trust 
property  held  by  the  bank  for  its  depositors,  etc.,  generally, 
which  could  not  hence  be  pledged  to  any  individual  or  class 
of  individual  creditors  of  the  bank. 

The  charter  of  the  Merchants,  Farmers  and  Mechanics' 
Savings  Bank  provides  for  a  capital  stock  of  $50,000,  with 
power  to  increase  to  $500,000,  divided  into  shares  of  $50 
each.  The  bank  is  a  stockholders7  bank,  controlled  and  ope- 
rated under  the  direction  of  a  board  of  directors,  for  the  benefit 
of  the  shareholders.  It  is,  therefore,  totally  dissimilar  to 
"savings  banks,"  as  defined  by  Grant  in  his  treatise  on  the 
Law  Eelating  to  Bankers  and  Banking,  425,  *  614.  Such 
banks,  he  says,  derive  no  benefit  whatever  from  any  deposit 
or  the  produce  thereof.  The  corporation  may  receive  on 
deposit,  for  the  use  and  benefit  of  the  depositors,  all  sums  of 
money  offered  for  that  purpose,  and  invest  the  same,  etc.,  but 
the  increase  or  interest  of  all  deposits  shall  be  divided  among 
the  depositors  or  their  legal  representatives,  etc.  See  also, 
Huntington  v.  Savings  Bank,  96  U.  S.  (6  Otto),  388.  The 
bank  there  is  clearly  but  the  agent  or  trustee  of  the  depositor, 
and  any  appropriation  of  the  deposit  to  a  purpose  other  than 
that  for  which  it  was  intended  would  be  a  perversion  of  the 
trust,  and  it  might,  at  the  election  of  the  depositor,  be  fol- 
lowed and  reclaimed  wherever  it  could  be  distinctly  identified. 

But  in  a  stockholders'  bank  the  property  belongs  to  the 
stockholders.  The  bank  is  carried  on  for  their  benefit.  The 
profits  belong  to  them,  and,  ordinarily,  the  depositor  is  but  a 
creditor  entitled  to  recover  from  the  bank  his  deposit,  with 
such  interest  as  by  contract,  express  or  implied,  his  deposit 
may  have  earned.  Morse  on  Banking,  25,  26;  Tinkham  v. 
Heyworth,  31  111.  519. 

The  rule  is,  a  deposit  is  general  unless  the  depositor  makes 
it  special,  or  deposits  it  expressly  in  some  particular  capacity, 
and,  where  the  deposit  is  general,  there  is  an  implied  under- 
16—95  III. 
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taking  on  the  part  of  the  bank  to  restore,  not  the  same  funds, 
but  an  equivalent  sum,  whenever  it  should  be  demanded. 
Brahm  et  al.  v.  Adkins,  77  111.  263. 

But  the  position  of  the  counsel  for  the  appellant  is,  "it 
made  no  difference,  as  to  the  powers  conferred  or  nature  of 
the  corporation,  whether,  in  this  case,  the  corporation  was  a 
savings  bank  or  commercial  bank,"  because,  as  they  contend, 
"  the  corporation  accepted  the  money  of  the  depositors  "  whom 
they  represent,  "to  be  held  specifically  as  trust  money,  and 
treated  as  such  under  any  agreement." 

There  is  no  evidence,  and  no  pretence  that  there  is  any,  of 
a  special  contract  whereby  the  bank  in  so  many  words  ex- 
pressly contracted  to  receive  and  hold  in  trust  the  money  or 
property  of  the  depositors  whom  the  counsel  represent.  But 
the  counsel  contend  that  such  a  contract  is  to  be  inferred  from 
the  charter  and  by-laws  of  the  bank  and  the  making  of  the 
deposit  and  accompanying  circumstances.  Reliance  is  especi- 
ally placed  on  these  facts.  The  bank  calls  itself  a  "  savings 
bank."  In  every  depositor's  book  there  is  printed  a  three 
page  circular  which  expressly  declares  that  in  this  case  the 
stock  and  capital  of  the  bank  constitute  a  capital  or  safety 
fund  for  the  benefit  of  savings  depositors. 

Article  6,  section  2  of  the  by-laws  provides  "that  all  de- 
posits received  from  any  person  or  persons,  including  minors  and 
married  women,  are  to  be  held  in  trust  for  them,  or  for  such 
person  or  persons  as  they  may  designate;  also,  from  any  court, 
society  or  corporation,  through  their  proper  officers,  but  no 
sum  less  than  one  dollar  shall  be  withdrawn  if  the  balance 
due  exceeds  that  amount." 

Section  7  of  same  article  6  requires  "  that  all  persons  making 
deposit  shall  place  their  names  on  the  signatnre  book.  Such 
book  shall  contain  a  copy  of  all  by-laws  and  regulations  of 
the  institution  which  have  reference  to  savings  deposits  or 
depositors,  and  every  person  signing  said  book  shall  be 
deemed  to  have  assented  thereto." 
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Article  8  requires  the  savings  deposit  to  be  invested  in  : 
"1,  Stocks  and  obligations  of  the  United  States;  2,  Or  of 
the  State  of  Illinois;  3,  Or  in  the  evidences  of  indebtedness 
of  the  city  of  Chicago;  4,  Or  in  bonds  and  mortgages  on 
real  estate  of  double  the  value  of  the  amount  loaned,  clear  of 
all  incumbrances;  5,  Or  upon  such  securities  as  the  board 
may  direct,  in  accordance  with  the  provisions  of  the  charter, 
or  such  as  are  used  by  the  oldest  and  most  reliable  savings 
banks  in  the  United  States." 

Section  4  of  the  charter  provides  "that  the  corporation 
may  accept  and  execute  all  such  trusts,  fiduciary  or  otherwise, 
as  shall  or  may  be  committed  to  it  by  any  person  or  persons, 
or  by  order  of  any  court  in  Illinois,  and  may  make  such 
special  regulations  in  reference  to  trust  funds,  deposits  or 
savings  as  shall  best  aid  the  depositors,  parties  interested,  by 
accumulating  and  increasing  the  same." 

And  section  5  of  the  charter  provides  "that  the  business 
of  the  institution  shall  be  conducted  and  managed  by  the 
directors  and  officers,  and  not  by  third  persons  acting  as 
trustees  or  otherwise." 

Let  the  effect  of  these,  as  proofs  from  which  to  infer  a 
contract  that  the  deposits  were  made  in  trust,  so  that  the 
property  continued  to  be  that  of  the  depositors,  be  considered. 

Since  the  position  of  counsel  concedes  that  the  bank  was, 
in  fact,  a  stockholders'  commercial  bank,  and  not  a  savings 
bank,  in  which  the  stockholders  were  the  owners  of  the 
capital, and  the  corporation  but  a  trustee  for  them  in  its  man- 
agement, it  would  seem  the  name,  in  the  absence  of  proof 
that  the  depositors  were  deceived  and  deluded  thereby,  could 
be  of  no  importance.  The  bank  is  not,  in  truth,  what  the 
name  indicates,  but  unless  harm  has  thereby  resulted,  the  law 
attaches  no  consequence  to  that.  With  the  charter  and  by- 
laws of  the  bank  before  the  depositors,  showing  what  the  real 
character  of  the  bank  was,  we  are  not  authorized  to  assume, 
in  the  absence  of  proof,  that  they  were  misled  and  deceived 

...... 
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The  circular,  declaring  that  the  capital  and  stock  of  the 
bank  constitute  a  capital  or  safety  fund  for  the  benefit  of 
savings  depositors,  does  not  declare  that  the  capital  and  stock 
of  the  bank  belong  to  the  savings  depositors,  nor  does  it 
amount  to  a  legal  declaration  of  trust  in  that  regard.  The 
particular  language  of  the  circular  to  which  reference  is  made 
is,  doubtless,  this:  "In  one  feature,  however,  it  differs  from 
most  savings  banks  now  in  operation,  inasmuch  as  it  has  a 
capital,  and  a  provision  for  a  gradually  increasing  safety  fund, 
to  which  all  its  earnings,  over  and  above  a  certain  percentage, 
are  to  be  applied,  until  said  fund  shall  equal  the  whole  amount 
of  the  capital  stock,  which,  by  the  charter,  may  be  increased 
to  $500,000."  The  capital  here,  it  will  be  observed,  is  not 
represented  as  belonging  to  the  depositors,  but  to  the  bank. 
Nor  is  it  represented  that  this  capital  shall  be  used  only  for 
the  payment  of  dues  to  savings  depositors.  Nor  is  it  repre- 
sented that  the  bank  has,  in  fact,  a  safety  fund,  etc.,  but  the 
representation  is,  simply,  that  the  bank  has  a  capital,  and  a 
provision  for  a  gradually  increasing  safety  fund,  to  which  all 
its  earnings,  over  and  above  a  certain  percentage,  are  to  be 
applied,  etc.,  etc. — that  is  to  say,  this  provision  requires  that 
they  shall  be  so  applied.  The  substance  is,  in  brief,  a  lauda- 
tion, ad  captandum,  of  the  charter  of  the  bank,  and  the  sys- 
tem contemplated  to  be  put  in  practice  in  carrying  it  on.  li 
falls  far  short  of  the  creation  of  a  trust,  and  it  does  not  have 
the  elements  of  an  estoppel  in  pais. 

Apart  from  this  consideration,  however,  upon  what  prin- 
ciple do  appellees  become  bound  by  these  representations  of  the 
bank?  They  were  not  parties  to  them.  It  is  not  shown  that 
they  caused  or  encouraged  them  to  be  made,  nor  that,  when 
they  became  depositors,  they  knew  that  they  had  been  made, 
still  less  that  anybody  had  acted  in  reliance  solely  upon  their 
truthfulness.  Even,  then,  if  they  be  conceded  to  be  binding 
upon  the  bank,  we  do  not  think  they  could  be  binding  upon 
appellees. 
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Article  6,  section  2  of  the  by-laws  is:  " Deposits  of  $1  and 
upwards  may  be  received  by  the  officers  of  this  institution, 
from  any  person  or  persons,  including  minors  and  married 
women,  to  be  held  in  trust  for  them,  or  for  such  person  or 
persons  as  they  may  designate;  also,  from  any  court,  society 
or  corporation,  through  their  proper  officers;  but  no  sum  less 
than  $1  shall  be  withdrawn,  if  the  balance  due  exceed  that 
amount."  This,  instead  of  proving  that  all  deposits  were  to 
be  received  in  trust,  proves  directly  the  reverse.  In  the  event 
they  were  to  be  thus  received,  this  by-law  would  have  been 
wholly  unnecessary.  But  we  have  seen  that,  by  section  4  of 
the  charter,  power  is  given  to  the  corporation  to  "  accept  and 
execute  all  such  trusts,  whether  fiduciary  or  otherwise,  as 
shall  or  may  be  committed  to  it  by  any  person  or  persons,  or 
by  the  order  of  any  court  or  tribunal  in  the  State  of  Illinois," 
and  this  by-law  is  in  strict  conformity  with  that  grant  of 
power.  It  authorizes  the  officers  of  the  bank  to  execute  the 
power  and  accept  the  specified  trusts. 

Mr.  Chambers,  who  was  in  the  employ  of  the  bank  as  book- 
keeper, shows  what  was  done  in  conformity  with  this  by-law, 
thus:  "We  received  money  on  special  trusts,  and  had  a 
special  book  showing  the  conditions  under  which  the  account 
should  be  kept,  and  to  whom  paid.  There  were  many  cases 
of  minors  and  societies.  These  special  trusts  were  not  entered 
on  the  depositors'  book,  but  were  entered  on  a  book  kept  by 
the  bank." 

It  does  not  appear  that  the  counsel  represent  any  who  are 
affected  by  this  by-law.  It  has,  as  will  be  observed,  no  refer- 
ence whatever  to  savings  deposits,  but  refers  exclusively  to 
deposits  on  special  trust  indicated  by  the  depositor  and  agreed 
upon  at  the  time  of  making  the  deposit. 

Power  to  receive  savings  deposits,  as  has  been  seen,  is  con- 
ferred upon  the  corporation  by  section  3  of  the  charter,  and 
section  4  thereof,  in  addition  to  conferring  power  to  receive 
and  execute  trusts,  also  confers,  besides  other  named  powers, 
power  "to  receive  money  on  deposit  and  pay  interest  there- 
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for" — thus  showing  that  this  could  not  have  been  contem- 
plated as  being  within  the  prior  granted  power,  in  the  same 
section,  of  receiving  and  executing  trusts.  And  in  the  same 
section  power  is  also  conferred  upon  the  corporation  to  make 
such  special  regulations  in  reference  to  trust  funds,  deposits 
or  savings  as  shall  best  aid  the  depositors,  etc.,  etc. — thus 
again  plainly  showing  that  "  trust  funds,"  "deposits"  and 
"savings  "  were  regarded  as  separate  and  distinct,  and  neither 
included  within  the  other. 

Much  reliance  is,  seemingly,  placed  by  counsel  upon  section 
1,  article  8  of  the  by-laws,  as  showing  that  the  savings  de- 
posits were  a  trust.  That  section  is  as  follows:  "All  savings 
deposited  in  this  bank,  over  and  above  such  sums  as  it  may 
be  expedient  to  reserve  for  immediate  use,  as  provided  in  the 
charter  and  these  by-laws,  shall  be  invested  in  the  stocks  and 
obligations  of  the  United  States,  or  the  State  of  Illinois,  or 
in  the  evidences  of  indebtedness  of  the  city  of  Chicago,  or  in 
bonds  and  mortgages  on  real  estate  in  the  city  of  Chicago,  or 
upon  real  estate  of  double  the  value  of  the  amount  loaned, 
clear  of  all  incumbrances,  or  upon  such  securities  as  the 
board  of  directors  may  select,  in  accordance  with  the  provi- 
sions of  the  charter,  or  such  as  are  used  by  the  oldest  and 
most  reliable  savings  banks  in  the  United  States." 

If  it  were  conceded  that  all  savings  were  deposited  in  trust, 
it  would  follow  that  the  investments  in  these  securities  would 
also  be  in  trust;  but  this  section  furnishes  no  proof  that 
savings  were  to  be  deposited  in  trust.  It  does  not  declare 
that  these  investments  are  to  be  made  for  the  benefit  of 
depositors;  nor  assume  to  give  them  any  right  to  control  or 
withdraw  them  in  any  contingency  whatever.  If  it  were  con- 
ceded that  savings  were  not  deposited  in  trust,  it  would  then 
follow  that  these  investments  were  to  be  made  for  the  benefit 
of  the  bank,  and  the  savings  depositors  would  have  precisely 
the  same  rights  in  regard  to  them  that  they  would  have  in 
regard  to  any  other  promise  of  good  management  in  regard 
to  the   affairs  of  the   bank.     But  the   investments  being  the 


1880.]  Waed  v.  Johnson  et  al.  247 

Opinion  of  the  Court. 

general  property  of  the  bank,  the  board  of  directors  might 
authorize  them  to  be  sold,  assigned,  or  pledged  or  mortgaged 
in  good  faith,  to  secure  whatever  loans  or  deposits  they  might 
deem  it  advisable  to  obtain.  Since  this  section  relates  ex- 
clusively to  the  investment  of  the  deposits,  after  they  are  made, 
we  must  look  to  other  sections  to  determine  the  character  of 
the  deposits. 

Without  again  recurring  to  what  has  been  heretofore  said 
in  this  regard,  it  will  be  sufficient  to  notice  a  few  other  sec- 
tions of  the  by-laws. 

Section  1  of  article  6  of  the  by-laws  provides  that  deposits 
may  be  received  and  paid  in  gold  or  silver  coin,  or  in  suoh 
funds  as  may  be  current  in  Chicago  or  as  may  be  arranged 
by  special  agreement  made  in  writing  by  the  president,  vice- 
president  or  cashier. 

This  is  limited  to  no  class  of  deposits,  but  is  comprehensive 
enough  to  include  all  that  may  be  made  of  every  class.  It, 
as  clearly  as  language  can,  recognizes  that  the  deposit  becomes 
a  debt  of  the  bank,  and  authorizes  the  officers  named  to  stip- 
ulate for  its  payment,  without  reference  to  the  securities  in 
which  it  may  be  invested. 

Section  4  of  the  same  article  authorizes  the  savings  deposit 
to  be  withdrawn,  after  giving  a  certain  notice — and  this  with- 
out regard  to  the  condition  of  the  investment  at  the  time.  It 
is  obvious,  if  the  depositor  has  a  trust  in  the  investment,  he 
can  not  withdraw  his  deposit  without  having  regard  to  the 
condition  of  the  investment,  for  if  the  money  be  loaned  upon 
note  not  yet  due,  secured  by  real  estate  mortgage,  he  will 
have  to  await  the  maturity  and  collection  of  the  note,  or 
withdraw  the  note  and  mortgage,  if  they  could  be  identified — 
neither  of  which  is  contemplated,  but  the  payment  of  money 
only,  as  upon  a  debt  due. 

And  again,  article  7  provides  for  the  payment  of  interest 
semi-annually  at  6  per  cent  upon  the  savings  deposits.  And 
this  contemplates  the  payment  shall  be  made,  at  all  events, 
whether  money  to  that  extent  be  realized  on  the  securities  in 
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which  the  deposits  are  invested  or  not.  But  if  the  investment 
were  in  trust  for  the  benefit  of  the  depositor,  he  would  not  be 
entitled  to  interest,  at  all  events,  but  only  to  follow  his  money 
into  the  security  in  which  it  is  invested,  and  take  the  security 
for  what  it  is  worth. 

If  it  were  conceded  that,  under  all  the  circumstances,  it 
should  be  held  the  bank  promised  to  use  these  securities  for 
the  benefit  of  the  savings  depositors,  it  certainly  could  not 
be  held  that  such  promise  created  a  mortgage  or  pledge, 
and  we  are  aware  of  no  principle  upon  which  it  could  be 
held  to  create  a  trust.  If,  as  we  think  is  clear,  the  bank 
became  the  debtor  of  the  savings  depositor,  and  legally 
bound  to  pay  him  his  deposit  with  accruing  interest,  at  all 
events,  he  could  only  have  become  interested  in  the  bonds, 
etc.,  in  which  his  deposit  was  subsequently  invested,  as  a 
security,  collateral  to  the  legal  obligation  of  the  bank  to 
pay  him  his  debt.  If  the  bank  paid  him  the  security  would 
be  released, — and  it  could  only  be  realized  from  by  legal  pro- 
ceedings subjecting  it  to  sale  for  the  payment  of  his  debt. 
But  a  lien  of  this  kind,  in  our  opinion,  could  only  be  created 
by  a  mortgage  or  a  pledge. 

We  do  not  regard  the  by-law  directing  the  investment  of 
savings  deposits  otherwise  than  as  binding  upon  the  officers 
and  members  of  the  banking  corporation  alone.  The  general 
rule  is,  that  the  by-laws  of  a  corporation  are  binding  upon  none 
but  its  members  and  officers.    Angel  1  &  Ames  on  Corp.  §  359. 

We  do  not  think,  in  any  view,  the  proof  shows  that  these 
certificate  holders  had  such  knowledge  of  the  by-laws  of  this 
corporation  as  to  be  bound  and  concluded  by  them.  They 
were,  practically,  strangers  to  the  corporation,  and  could  not 
hence  be  affected  by  any  disobedience  of  its  officers  or  directors 
to  its  by-laws,  of  whose  contents  they  were  ignorant.  Their 
good  faith  is  unquestioned  by  the  proof,  and  they  are  entitled  to 
the  protection  given  them  by  the  decree  of  the  Appellate  Court. 

The  decree  is  affirmed.  Decree  affirmed. 

Scott,  J.,  dissenting. 
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Bryant  Cawley  et  al. 

v. 

The  People,  for  the  use  of  Woodford  County. 

Filed  at   Ottawa  May  18,  1880. 

1.  Official  bonds — effect  of  failure  to  file  bond  in  time.  The  provision  of 
law  requiring  a  county  treasurer  to  file  or  renew  his  official  bond  on  or  before 
the  first  day  of  December  next  after  his  election  is  not  mandatory,  but  direct- 
ory. The  neglect  to  file  such  bond  in  the  prescribed  time  is  but  a  ground  of 
forfeiture  of  office,  and  is  not  a  forfeiture  of  itself,  and  a  subsequent  approval 
of  his  bond  filed  at  a  later  day  is  a  waiver  of  a  right  to  declare  a  vacancy  in 
the  office. 

2.  Same — eligibility  of  a  defaulter  of  public  moneys.  The  constitutional  pro- 
vision making  a  defaulter  of  public  moneys  ineligible  to  any  office  of  trust  or 
profit,  presupposes  that  the  default  shall  be  ascertained  and  fixed  by  judicial 
or  other  legal  authority.  Until  this  is  done  the  acts  of  such  officer  will  be 
valid  and  binding,  and  his  sureties  will  be  liable  for  them. 

3.  Same — fraud  as  to  sureties  in  concealing  facts.  A  county  board  whose 
duty  it  is  to  approve  the  official  bond  of  a  county  treasurer,  is  under  no 
obligation  to  communicate  to  the  sureties  on  his  bond  the  fact  that  their 
principal  had  made  and  was  in  default  as  treasurer  in  a  preceding  term,  even 
if  they  have  knowledge  of  such  fact,  where  the  sureties  make  no  inquiry 
of  the  board  or  any  of  its  members  in  regard  to  the  fact,  and  the  failure  of 
the  board  or  any  member  thereof  to  seek  the  sureties  and  give  such  informa- 
tion, even  if  it  was  known,  is  no  fraud  on  the  sureties. 

4.  Same — and  herein,  of  the  power  of  the  county  board.  If  a  portion  of  the 
members  of  a  county  board,  or  all  of  them,  know  of  the  default  of  a  county 
treasurer  in  his  preceding  term  and  fail  to  make  it  known  to  the  sureties  on 
his  bond  for  the  new  term  before  its  approval,  no  inquiry  being  made  of  them, 
such  concealment  can  not  bind  or  affect  the  interests  of  the  county.  It  may 
be,  if  the  board  on  a  settlement  had  found  the  principal  a  defaulter  and  entered 
on  their  record  that  he  was  not,  that  persons  thus  injured  might  claim  there 
was  fraud,  but  the  court  is  not  prepared  to  hold  that  even  this  would  release 
the  sureties  of  such  bond.  It  is  not  within  the  scope  of  their  authority  to 
release  such  sureties  without  any  consideration  therefor. 

5.  Same — withdrawal  of  bond  for  new  sureties  before  approval.  The  filing 
of  the  official  bond  of  a  county  treasurer  with  the  county  clerk  is  only  a  con- 
ditional delivery,  depending  on  its  approval  and  acceptance  by  the  county 
board.  Until  its  approval  the  delivery  is  not  complete,  and  where  a  commit- 
tee of  the  board,  appointed  to  investigate  the  sufficiency  of  the  security,  are 
not  satisfied  and  require  additional  sureties,  the  withdrawal  of  the  bond  and 
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procuring  its  execution  by  several  other  persons  will  not  release  the  original 
sureties,  and  is  not  an  unauthorized  alteration  of  the  bond. 

6.  Same — how  far  sureties  bound  by  action  of  their  principal  in  procuring  other 
sureties.  Where  sureties  on  an  official  bond  entrust  it  to  their  principal,  impos- 
ing no  restrictions  on  him,  it  will  be  presumed  that  they  intend  to  invest  him 
with  authority  to  procure  a  sufficient  number  of  additional  sureties  to  insure 
its  approval,  without  reference  to  the  time  when  it  shall  be  done. 

7.  Same — whether  a  bond  has  been  rejected.  Where  a  county  board  neither 
approved  nor  disapproved  an  official  bond,  but  appointed  a  committee  to  ascertain 
and  report  whether  the  security  was  sufficient,  and  the  committee  required  addi- 
tional names  to  the  bond,  and  when  this  was  done  reported  the  security  as 
sufficient,  this  was  held  no  rejection  of  the  bond  by  the  committee,  and  it  was 
further  held  that  the  committee  had  no  power  to  approve  or  reject  the  same, 
and  that  this  could  be  done  only  by  the  board  as  an  organized  body,  and  that 
they  could  not  delegate  the  power  to  others. 

8.  Same  —  report  of  county  treasurer,  where  he  is  his  own  successor — how  far 
binding  on  sureties.  Where  a  county  treasurer,  after  his  re-election,  makes  an 
official  report  showing  a  balance  of  county  funds  in  his  hands,  the  act  being 
within  his  official  duty,  his  sureties  are  concluded  from  showing  that  the 
amount  so  shown  was  not  actually  in  the  treasury  at  the  time  the  report  was 
made. 

9.  Where  a  county  treasurer's  commission,  on  his  re-election,  was  dated 
on  the  first  day  of  December,  and  his  bond  and  oath  of  office  were  filed 
on  the  fiith  of  that  month,  and  his  report  presented  to  the  county  board 
more  than  a  month  after  his  new  term  commenced,  of  the  state  of  his 
accounts  down  to  December  3  of  the  same  month,  showed  a  balance  of  county 
funds  in  his  hands  at  that  date,  it  was  held,  that  the  report  was  as  treasurer  of 
the  new  term,  and,  as  such,  binding  on  the  sureties  in  his  last  bond.  Where 
an  officer  is  elected  his  own  successor,  the  law  will  transfer  any  balance  in 
his  hands  at  the  end  of  the  preceding  term  to  his  second  term,  and  he  and  his 
sureties  will  be  concluded  from  denying  that  the  sum  so  reported  was  not  in 
his  hands  as  treasurer  of  the  last  term. 

10.  Where  a  county  treasurer,  who  is  also  ex  officio  collector,  makes  a  re- 
port of  county  moneys  received  by  him  as  collector,  the  sum  so  reported  will 
be  transferred  to  his  account  as  treasurer,  and  he  will  be  credited  as  collector, 
after  which  he  and  his  sureties  as  treasurer  will  be  liable  for  the  same,  and 
it  matters  not  that  such  report  is  approved  after  he  has  absconded,  where  it 
is  approved  as  made  without  any  alteration. 

11.  Same — officer's  books  as  evidence.  In  an  action  upon  the  official  bond 
of  a  county  treasurer,  his  books  as  such  officer,  and  the  entries  therein,  are 
proper  evidence  of  the  state  of  the  account  against  him  and  his  sureties, 
whether  the  entries  were  made  by  him  or  his  book-keeper,  the  presumption 
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being  that  he  would  not  permit  improper  or  incorrect  charges  to  stand  uncor- 
rected. 

12.  Same — rule  of  construction.  While  the  liabilities  of  sureties  are  to  be 
strictly  construed,  it  is  not  the  duty  of  courts  to  aid  them  to  escape  liability 
by  technical  and  hypercritical  construction.  If  the  law  has  been  substan- 
tially complied  with  in  taking  and  approving  official  bonds,  the  sureties  will 
be  bound. 

13.  County  treasurer — liability,  how  discharged.  A  county  treasurer  can 
only  discharge  himself  for  county  funds  in  his  hands  by  paying  to  the  county 
in  money,  county  orders  or  jury  warrants.  He  can  not  pay  in  promissory 
notes,  checks,  drafts  or  other  paper,  and  if  such  paper  comes  into  the  hands 
or  control  of  the  county  after  the  treasurer  defaults  and  absconds,  it  will  not 
operate  as  a  credit  or  set-off  except  so  far  as  money  has  been  received  on 
them. 

Appeal  from  the  Circuit  Court  of  Woodford  county; 
the  Hon.  N.  M.  Laws,  Judge,  presiding. 

Messrs.  Chitty,  Cassell  &  Gibson,  for  the  appellants. 

Messrs.  Shaw  &  Edwards,  and  Mr.  S.  S.  Page,  for  the 
appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

At  the  election  in  November,  1877,  Whitaker  was  elected 
treasurer  of  Woodford  county.  He  thereupon  executed  and 
filed  the  bond  iu  suit  in  this  case.  He  had  been  elected  and 
qualified  and  served  in  the  office  for  the  two  preceding  terms, 
and  was  consequently  his  own  successor.  Thirteen  of  his 
sureties  signed  the  bond  before  it  was  filed  with  the  county 
clerk,  and  four  of  them  about  a  month  later.  His  oath  of 
office  bears  date  the  28th  day  of  November,  1877,  but  the 
record  discloses  no  file-mark,  so  far  as  we  have  been  able  to 
find. 

His  bond  was  dated  on  the  3d  day  of  December,  1877,  and 
was  filed  on  the  5th  day  of  that  month.  And  it  is  assumed 
in  argument  that  the  oath  was  filed  on  the  same  day.  His 
commission    bore   date   on   the    1st   day  of  December,  1877. 
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The  first  meeting  of  the  county  board,  after  his  election,  was 
on  the  8th  day  of  January,  1878.  And  he  on  that  day  filed 
a  report,  as  required  by  the  statute,  extending  from  the  1st 
of  September,  1877,  to  the  3d  of  the  following  December,  the 
time  fixed  for  the  term  of  his  office  to  begin.  On  the  day 
after,  it  was  approved  by  the  board. 

When  the  board  met,  on  the  8th  of  January,  1878,  the 
question  of  the  sufficiency  of  the  security  came  before  it  on 
the  motion  to  approve  the  bond.  The  question  was  referred 
to  a  committee  to  examine  and  report.  They  asked  further 
time,  and  it  was  extended  until  the  22d,  to  which  time  the 
board  adjourned.  When  the  board  again  met,  the  committee 
reported  the  security  was  satisfactory.  When  the  committee 
came  to  investigate  the  ability  of  the  sureties  they  were 
unwilling  to  report  recommending  the  approval  of  the  bond 
with  the  names  of  the  thirteen  sureties  that  were  then  signed 
to  it,  but  handed  it  to  Whitaker  to  procure  additional  names 
to  it,  when  he  procured  four  additional  sureties,  whose  names 
were  inserted  in  the  body  of  the  bond  and  signed  to  it,  with 
seals  annexed.  The  bond  was  then  returned  to  the  committee, 
and  they  reported  it  to  the  board  and  it  was  approved. 

These  are  the  material  facts  as  to  the  execution,  delivery 
and  approval  of  this  bond,  and  on  them  a  portion  of  the 
principal  legal  questions  arise.  A  trial  was  had,  when  the 
jury  found  a  verdict  in  favor  of  the  people,  and  after  over- 
ruling a  motion  for  a  new  trial,  judgment  was  rendered  on 
the  verdict. 

The  propositions  for  determination  are  presented  by  pleas, 
the  evidence  and  instructions.  But  as  the  same  questions  are 
presented  in  each  of  these  modes  it  is  unnecessary  to  consider 
them  in  detail,  and  as  presented  by  each  of  the  modes  of 
raising  the  objections.  Nor  do  we  regard  it  as  at  all  neces- 
sary to  discuss  all  of  the  objections  urged.  We  shall,  how- 
ever, examine  such  as  we  regard  of  sufficient  gravity  to 
demand  consideration. 
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It  is  urged  that  as  Whitaker  did  not  file  his  oath  and  bond 
on  the  first  Monday  in  December,  1877,  his  office  became 
vacant,  and  he  was  unauthorized  to  file  his  bond  and  oath 
two  days  later  and  enter  upon  the  discharge  of  the  duties  of 
the  office,  and  his  bond  was  void,  and  the  thirteen  sureties 
who  first  signed  the  bond  never  became  liable  thereon,  and 
there  was  no  right  of  recovery  against  them. 

We  are  referred  to  the  8th  section  of  article  10  of  the 
constitution,  which  provides  that  county  officers  shall  enter 
upon  the  duties  of  their  respective  offices  on  the  first  Monday 
of  December  following  their  election,  and  the  treasurer  shall 
hold  his  office  for  two  years,  and  until  his  successor  shall  be 
elected  and  qualified.  The  1st  and  2d  sections  of  the  chapter 
entitled  "County  Treasurers,"  provide  for  his  taking  the 
oath  of  office  and  executing  bond,  which  bond  shall  be  filed 
with  the  county  clerk  on  or  before  the  first  Monday  of  De- 
cember after  such  election.  The  125th  section  of  the  chapter 
entitled  "Elections,"  provides  that  every  elective  office  shall 
become  vacant  on  the  happening  of  several  contingencies, 
among  which  is  this:  "On  his  refusal  or  neglect  to  take  his 
oath  of  office,  or  to  give  or  renew  his  official  bond,  or  to  de- 
posit or  file  such  oath  or  bond  within  the  time  prescribed  by 
law." 

It  is  claimed  that  the  language  of  these  provisions  is  man- 
datory, and  the  word  "shall"  is  used  in  its  imperative  sense. 
This  question  was  before  us  in  the  case  of  Chicago  v.  Gage, 
post,  593,  in  an  action  on  the  bond  of  a  city  treasurer,  when 
this  defence  was  interposed  by  sureties,  as  in  this  case.  The 
charter  under  which  the  treasurer  was  elected  and  the  bond 
was  executed,  provided  the  bond  should  be  deposited  with 
the  city  clerk  within  fifteen  days  after  notice  of  his  election, 
and  if  not  filed  within  that  time  "the  person  so  in  default 
should  be  deemed  to  have  refused  said  office,  and  the  same 
should  be  filled  by  appointment,  as  in  other  cases."  The 
treasurer  elect  failed  to   file  his  bond  within  the   prescribed 
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time,  but  did  some  days  afterwards,  and  entered  into  the  per- 
formance of  the  duties  of  the  office,  and   became  a  defaulter. 

It  was  held  these  provisions  in  respect  to  the  time  within 
which  the  official  bonds  were  required  to  be  filed  were  not 
mandatory,  but  merely  directory.  The  municipal  authorities 
had  power,  in  their  discretion,  to  declare  a  vacancy,  or  to  waive 
the  default  as  to  the  mere  time  of  filing  bond  and  to  accept  and 
approve  it  when  afterwards  filed.  The  mere  default  in  that 
regard  would  not,  of  itself,  operate  to  vacate  the  office.  It 
was  held  to  be  entirely  competent  for  the  city  council  to 
waive  the  default  as  to  the  time  when  it  should  have  been 
filed,  which  was  but  a  ground  of  forfeiture,  and  not  a  for- 
feiture of  itself, — and  so  far  as  concerned  the  sureties,  the 
apparent  authority  with  which  they  had  clothed  their  prin- 
cipal to  make  use  of  and  deliver  it  as  his  official  bond  by 
signing  and  sealing  the  same  and  leaving  it  with  him,  was  a 
continuing  authority  until  some  step  should  be  taken  by  them 
towards  its  revocation  ;  that  they  were  liable  on  the  bond  to 
the  same  extent  as  if  it  had  been  filed  within  the  time  limited 
by  the  charter. 

That  case  is  conclusive  of  this  question.  They  are,  in  this 
respect,  alike  in  all  of  their  essential  features.  The  charter, 
in  its  requirements,  was  as  explicit  and  positive  as  the  consti- 
tution and  statutes.  It  is  true,  that  was  under  a  city  charter 
and  related  to  a  city  treasurer,  whilst  this  case  arises  under 
the  constitution  and  the  statutes.  But  that  can  not  matter, 
as  the  same  reasons  for  the  construction  there  given  apply 
with  equal  force  in  this  case.  No  well  defined  or  reasonable 
distinction  can  be  taken,  as  the  same  rules  of  interpretation 
apply  to  both  cases.  This  defence  can  not,  therefore,  be 
allowed. 

It  is  claimed  that  the  4th  section  of  article  4  of  the  consti- 
tution provides  that  any  person  who  has  been  a  collector  or 
holder  of  public  moneys  and  shall  not  have  accounted  for  and 
paid  them  over  according  to  law,  shall  be  ineligible  to  any  office 
of  profit  or  trust,  and  that  as  Whitaker  was  a  defaulter,  as  a 
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holder  of  public  moneys,  he  was  ineligible  to  the  office,  and 
never  constitutionally  in  office,  and  his  bond  was  void.  This 
provision  presupposes  that  the  default  shall  be  known  and  fixed. 
And  the  default  could  only  be  fixed  by  judicial  or  other 
legal  authority.  It  may  be  that  if  such  a  defaulter  were 
to  be  elected  or  appointed,  and  enter  into  the  office,  he  could 
be  ousted  by  quo  warranto.  But  so  long  as  he  holds  the  office 
his  acts  would  be  valid  and  binding.  If  this  were  not  so,  all 
receipts  and  vouchers  given  by  him  as  treasurer  would  be 
void,  after  he  became  defaulter,  whether  the  fact  was  known 
or  not  at  the  time.  The  framers  of  that  instrument  never, 
could  have  intended  such  results.  Until  the  fact  was  prop- 
erly ascertained,  he,  under  his  commission  and  oath  of  office, 
held  the  indicia  of  legal  title  to  his  office,  and  his  acts  were 
binding,  and  his  sureties  were  liable  for  them  until  his  title 
might  be  impeached  by  appropriate  proceedings. 

It  is  claimed  that  Whitaker  was  and  had  been  a  defaulter, 
and  that  the  fact  was  known  to  the  board  and  concealed  from 
the  sureties,  and  was  a  fraud  upon  them,  and  that  fact  released 
them  from  all  liability.  There  is  nothing  to  show  that,  upon 
any  of  his  reports  or  settlements  he  was  a  defaulter,  and  that  is 
the  only  means  by  which  the  board  or  its  members  could  have 
known  the  fact  unless  he  had  communicated  it  to  them.  It 
nowhere  appears  that  they  acquired  the  knowledge  averred  in 
either  of  these  modes.  But  had  the  fact  appeared  from  his  set- 
tlements, that  would  have  been  as  apparent  to  the  sureties  as 
to  the  members  of  the  board.  But  a  complete  answer  is,  that 
the  sureties  made  no  inquiry  of  the  board,  or  its  members,  in 
regard  to  whether  Whitaker  was  a  defaulter.  The  board,  or 
any  of  its  members,  were  not  their  agents,  nor  did  the  law  or 
morals  require  the  members  of  the  board  to  seek  the  sureties 
to  give  them  such  information.  Nor  could  the  neglect  of  any 
member  to  give  the  information,  even  if  they  had  possessed 
it,  have  been  a  fraud  by  the  board.  It  only  acts  as  a  body 
and  not  as  individuals.  The  law  has  conferred  power  and 
imposed  duties  upon  the  board  only  as  an  aggregate  body. 
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Whatever  power  the  board  may  exercise,  is  as  a  body.  It 
surely  can  not  be  that  a  member  of  the  board  can  bind  the 
county,  unless  specially  authorized,  nor  can  he,  by  any  indi- 
vidual act  of  his,  release  persons  from  their  obligations  to  the 
county.  Nor  could  he  thus  perpetrate  such  a  fraud  as  is 
claimed  in  this  case,  so  as  to  release  these  sureties  from 
liabilities  they  assumed  by  signing  this  bond.  Whatever 
individual  liability  they  might  thus  incur,  or  whatever  wrong 
they  might  perpetrate,  it  could  not  operate  to  bind  the  county. 
It  is  not  within  the  scope  of  their  authority,  nor  within  the 
limit  of  their  power.  So  that  even  if  a  portion  of  the  members, 
or  all  of  them,  suspected  or  even  knew  that  Whitaker  was  a 
defaulter,  and  they  failed  to  seek  the  sureties  and  inform 
them  of  the  fact,  we  are  unable  to  say  that  the  county 
could  be  held  bound  by  such  concealment.  It  may  possibly 
be  that  had  the  board,  on  «v  settlement  with  him,  found  he 
was  a  defaulter,  and  had  entered  on  their  records  that  he  was 
not,  and  persons  had  been  injuriously  misled  by  the  record, 
the  person  thus  injured  might  claim  that  there  was  fraud, 
but  we  are  not  prepared  to  hold  that  even  that  would  have 
released  these  sureties. 

It  must  be  borne  in  mind  that  there  is  a  broad  distinction 
between  individual  aud  official  acts  performed  by  the  same 
person.  What  an  individual  may  do  in  reference  to  his  own 
private  aifairs  will  bind  him  unless  the  act  be  prohibited  by 
the  law  or  a  sound  public  policy.  This  is  so  because  he  has 
ample  power  to  perform  the  act.  But  an  officer,  or  a  body 
of  officers,  can  lawfully  only  perform  such  acts  as  are  imposed 
or  authorized  by  the  law.  When  they  transcend  the  limit  of 
the  power  conferred,  the  act  is  void.  They  are  limited  and 
controlled  in  their  official  acts,  and  they  are  not,  unless 
authorized,  empowered  to  do  or  not  to  do  official  acts. 

In  this  class  of  cases  they  are  empowered,  and  it  is  enjoined 
on  the  board,  to  require  a  sufficient  bond  from  the  treasurer 
and  to  approve  it.  They  have  no  power  to  dispense  with  the 
duty,  nor  can  they,  without  a  proper  consideration,  release 
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sureties  from  their  obligations  under  the  bond.  If  they  were 
to  do  so,  in  fraud  of  the  rights  of  the  people,  the  act  would 
have  no  binding  effect  and  would  be  void.  Much  less  can 
they  release  them,  and  thus  defraud  the  people,  by  failing,  as 
individuals  and  not  as  a  board,  to  seek  or  send  notice  to  all 
persons  that  the  treasurer  elect  is  a  defaulter.  As  was  said  in 
the  case  of  Roper  v.  Sangamon  Lodge,  91  111.  518,  the  board 
was.  asked  nothing,  nor  did  they  say  anything  to  mislead 
appellants.  And  if  what  was  there  said  in  reference  to  a  private 
corporation  was  correct,  it  must  apply  with  more  force  to  a 
body  acting  for  the  public.  There  is  no  force  in  this  objec- 
tion. 

It  is  claimed,  that  when  the  bond  was  filed  with  the  county 
clerk,  its  delivery  was  complete,  and  its  withdrawal  and  the 
addition  of  four  names  in  the  bond,  and  their  signatures  and 
seals  added  to  the  bond,  was  unauthorized  and  avoided  the  bond 
as  to  the  thirteen  original  sureties, — that  it  was  a  material  altera- 
tion that  rendered  the  bond  void.  In  this,  we  are  of  opinion 
that  there  is  a  misconception  of  the  fact  of  the  delivery.  If 
it  was  then  complete,  the  board  were  then  bound  by  the  filing 
as  an  acceptance,  and  they  would  have  been  powerless  to 
reject  it,  or  to  have  required  other  and  further  security,  unless 
it  had  changed,  after  the  bond  was  filed  and  before  it  came 
before  them  for  approval.  There  was  no  complete  acceptance 
until  the  bond  was  approved  by  the  board.  Its  deposit  with 
the  clerk  can  only  be  regarded  as  a  conditional  acceptance, 
depending  on  its  approval  and  acceptance  by  the  board,  and 
it  must  be  understood  that  the  sureties  executed  the  bond  and 
entrusted  it  to  Whitaker  to  do  all  things  necessary  to  its 
complete  delivery.  They  imposed  no  restriction  upon  him  as 
to  the  number  of  additional  sureties  he  would  procure,  nor 
the  time  within  which  they  should  be  obtained.  But  they  no 
doubt  expected  and  desired  that  he  should  procure  a  sufficient 
number  to  render  the  bond  satisfactory  to  the  board,  and  this 
they  no  doubt  expected  without  reference  to  the  time  when  it 
should  be  done. 
17—95  III. 
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The  sureties  knew  that  the  bond  would  be  delivered  to  the 
clerk,  and  they  knew  it  would  afterwards  come  before  the 
board  for  its  action,  and  they  knew  that  if  the  security  was 
deemed  insufficient,  further  security  would  be  required.  It 
nowhere  appears  that  they  forbade  Whi taker  to  obtain  other 
names  to  the  bond  or  notified  the  board  that  they  had  limited 
his  authority  in  obtaining  names  to  the  time  when  it  should 
be  filed  with  (the  clerk.  The  presumption  is  they  invested 
him  with  authority  to  procure  names  to  the  bond  until  the 
security  was  satisfactory,  and  until  the  bond  should  be 
approved  by  the  board.  See  MeCormiek  v.  Bay  City,  23 
Mich.  457,  and  authorities  therein  cited. 

In  the  case  of  Chicago  v.  Gage,  supra,  after  filing  the  bond 
with  the  city  clerk,  Gage  withdrew  it  and  had  the  blanks 
filled  with  the  names  of  the  sureties,  the  penalty  and  date, 
etc.,  and  still  the  bond  was  held  valid  and  the  sureties  liable, 
— that  such  alteration  did  not  render  the  bond  void.  In 
principle  that  case  is  like  the  present,  and  we  are  unable  to 
draw  any  well  founded  distinction  between  the  two  cases. 

It  was  also  held  that  where  sureties  sign  a  bond  having 
blanks,  which,  to  render  it  complete,  must  be  filled  with  the 
names  of  sureties,  the  amount  of  the  penalty,  dates,  etc.,  and 
deliver  it  to  the  principal  obligor,  they  will  be  held  to  thereby 
confer  on  him  authority  to  fill  the  same  unless  they  limit  and 
restrict  his  authority  by  filling  the  blanks  themselves,  and  if 
the  principal  fills  the  blank  in  an  appropriate  manner  consis- 
tent with  the  nature  of  the  obligation  proposed  to  be  given, 
so  the  obligee  receives  it  without  notice  or  negligence,  and  in 
good  faith,  the  sureties  will  be  estopped  from  alleging  they 
executed  it  with  a  reservation  or  upon  a  condition  as  to  the 
filling  of  the  blanks,  whether  of  the  names  of  sureties,  penalty 
or  dates. 

It  is  also  urged  that  the  board  or  its  committee  rejected  the 
bond,  and  when  that  was  done  it  ceased  to  have  any  force 
whatever,  and  being  thus  annulled,  its  vitality  could  not  be 
again  revived  and  the  sureties  rendered  liable  without  their 
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consent,  which  was  never  given,  but  on  the  contrary  the  bond 
was  withdrawn  after  its  rejection,  the  four  sureties  signed  it, 
and  it  was  returned  and  approved  without  their  knowledge. 
The  bond  was  not  rejected  by  the  board,  nor  by  the  com- 
mittee. There  was  no  vote  of  the  board  taken  on  the  ques- 
tion whether  the  bond  should  be  approved  until  the  committee 
reported  the  security  sufficient,  when  it  was  approved.  When 
the  question  first  came  up  there  was  a  committee  of  five  mem- 
bers of  the  board  appointed  to  inquire  and  learn  whether  the 
security  was  sufficient.  On  investigation,  they  came  to  the 
conclusion  that  the  sureties  were  worth  $120,000  to  $130,000, 
but  not  worth  $150,000,  the  penalty  of  the  bond,  and  they 
thought  it  best  to  require  additional  names,  rendering  the 
security  equal  to  the  penalty.  The  bond  was,  therefore,  de- 
livered to  Whitaker  for  the  purpose,  and  he  procured  the 
names  and  returned  it  to  the  committee,  and  they  reported  it 
to  the  board.  The  committee  did  no  act  that  can  be  held  to 
amount  to  a  rejection.  Morever,  they  had  none,  the  slightest, 
authority  to  have  rejected  it.  They  were  only  authorized  to 
learn  and  report  facts  to  the  board  for  its  action,  and  had  they 
attempted,  in  the  most  formal  manner,  to  reject  or  approve  it, 
such  action  would  have  been  destitute  of  all  validity,  as  fully 
so  as  similar  acts  by  any  other  five  persons.  The  approval 
or  rejection  could  only  be  done  by  the  board  as  an  organized 
body,  nor  had  they  the  shadow  of  power  to  delegate  the 
authority  to  others.  They,  by  adopting  the  recommendation 
of  their  committee,  made  it  their  own,  but  the  action  of  the 
committee  had  no  binding  force  until  it  was  adopted  by  the 
board. 

It  follows,  from  what  has  been  said,  that  the  four  sureties, 
who  signed  after  the  bond  was  lodged  in  the  clerk's  office, 
have  no  right  to  complain  that  the  bond  was  void  as  to  the 
thirteen  who  were  released  and  they  were  not  informed  of 
the  fact.  They  not  having  been  released,  the  latter  four  have 
only  incurred  the  liability  which  was  intended  when  they 
became  sureties. 
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Whilst  the  liabilities  of  sureties  are  to  be  strictly  construed, 
it  is  not  the  duty  of  courts  to  aid  them  to  escape  liability 
by  technical  and  hypercritical  construction.  All  laws  are 
intended  to  be  executed  and  enforced,  and  it  is  not  the  duty 
of  courts  to  so  construe  them  as  to  defeat  their  operation. 
They  have  to  be  executed  by  the  ordinary  instrumentalities 
that  are  afforded.  It  is  not  expected  or  required  that  plain 
business  men  can,  in  executing  the  laws,  so  act  as  to  avoid 
the  nice  objections  that  can  only  be  seen  by  highly  trained 
lawyers  who  have  spent  a  lifetime  in  sharpening  their  percep- 
tions in  taking  nice  distinctions.  All  we  have  a  right  to 
require  of  such  agencies  is,  that  they  shall  carry  out  the  law 
in  its  spirit,  and  shall  substantially  comply  with  its  require- 
ments. To  adopt  a  rule  that  none  but  the  ablest  men  in  the 
profession  could  comply  with,  would  be  to  end  the  adminis- 
tration of  the  government  and  the  enforcement  of  the  law. 

It  is  next  insisted  that  the  court  erred  in  permitting  the 
report  of  the  treasurer  to  be  read  in  evidence,  and  in  refusing 
to  permit  appellants  to  show  the  money  was  not  in  the  treas- 
urer's hands  during  the  time  he  acted  as  treasurer  under  the 
bond  they  had  signed.  In  the  case  of  Chicago  v.  Gage, 
supra,  it  was  held,  that  where  the  law  requires  a  city  treasurer 
to  make  and  keep  an  account,  and  make  statements  thereof 
at  specified  times,  under  oath,  as  to  receipts  and  disburse- 
ments, and  balances  on  hand,  these  acts  being  within  his 
official  duties,  for  the  performance  of  which  the  conditions 
of  his  official  bond  provide,  in  an  action  on  the  bond  the 
sureties  are  concluded  from  showing  that  the  amount  so  ap- 
pearing as  treasury  balances  in  the  hands  of  their  principal 
was  not  actually  in  the  treasury  at  the  time.  This  is  conclu- 
sive of  this  question,  and  no  distinction  exists  between  that 
and  this  case,  on  this  question. 

But  it  is  urged  that  the  report  was  not  made  as  treasurer 
for  the  term  for  which  he  was  last  elected,  but  as  treasurer 
of  his  previous  term;  that  it  was  made  as  ex-treasurer,  and 
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not  as  the  then  acting  treasurer.  The  report  was  presented 
to  the  board  more  than  a  month   after  his  term  commenced. 

It  is  true  that  it  only  embraced  the  period  from  the  1st  of 
September,  1877,  till  the  3d  day  of  December — the  day  his 
official  term  commenced,  and  the  day  his  bond  bears  date; 
and  his  term  undeniably  commenced  on  the  3d  of  the  month. 
His  commission  bears  date  on  the  1st,  and  he  had  taken  his 
oath  of  office  before  the  3d,  which  was  the  1st  Monday  of  the 
month.  His  commission  and  his  qualification  by'taking  the 
oath  clearly  invested  him  with  a  full  legal  title  to  the  office, 
although  he  was  required  to  file  his  oath  and  bond  before  he 
was  legally  authorized  to  exercise  or  perform  its  functions; 
but  he  was  manifestly  in  office  under  this  bond,  and  in  the 
full  exercise  of  all  of  its  duties  and  rights  when  he  presented 
this  report  to  the  board,  and  he  charged  himself  with  a  bal- 
ance in  his  hands  at  the  commencement  of  his  term,  and  this 
report  was  made  by  him  as  treasurer  for  that  term,  and  was 
an  official  act  of  that  term. 

Iu  the  case  of  Chicago  v.  Gage,  supra,  it  was  held  that 
where  a  city  treasurer  is  elected  his  own  successor,  as  respects 
balances  in  his  hands  at  the  close  of  his  first  term,  if  he 
entered  them  in  his  treasury  books  as  actually  coming  from 
his  predecessor  and  continued  from  time  to  time  to  return 
and  report  them  as  in  his  hands,  both  he  and  his  sureties 
would  be  concluded,  in  an  action  on  his  bond  for  the  second 
term,  from  denying  that  these  balances  actually  came  to  his 
hands  as  treasurer.  It  wTas  his  duty  to  receive  all  balances 
from  his  predecessor,  and  the  law  will  transfer  such  balances 
on  hand  to  his  second  term.  So,  in  this  case  he  reported  the 
balance  in  his  hands  at  the  end  of  his  second  term,  and  the 
law  will  operate  to  transfer  it  to  his  third  term.  And  he  and 
his  sureties  for  the  third  term  are  by  that  report  concluded 
from  denying  that  it  was  in  his  hands  as  treasurer  of  that 
term.  There  was,  therefore,  no  error  in  the  admission  of  this 
evidence  and  ruling  that  it  could  not  be  contradicted.  This 
is  also  sustained  by  the  case  of  Morley  v.  Town  of  Metamora, 
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78  111.  394,  and   Roper  v.  Sangamon  Lodge,  supra,  where  the 
same  rule  is  announced. 

It  is  claimed  that  the  court  erred  in  the  admission  of  Whit- 
aker's  report  of  July  10,  1878,  which  was  filed  on  that  day  in 
the  office  of  the  county  clerk.  It  is  insisted  that  the  money 
reported  was  received  by  him  as  collector  and  not  as  treas- 
urer, and  he  and  his  sureties  are  liable  on  his  collector's  bond 
for  the  amount  of  that  sum  which  remains  unpaid.  The  com- 
plete answer  to  this  is  that  by  the  provisions  of  sections  190 
and  191  of  the  Revenue  Law,  when  he  made  this  report  to  the 
county  clerk,  all  that  he  reported  as  having  received  as  county 
collector  was  transferred  to  his  account  as  treasurer,  and  he 
was  credited  by  the  amount  as  collector.  There  was,  there- 
fore, no  error  in  this. 

But,  it  is  said  that  the  report  was  approved  after  he  absconded 
and  he  was  not  present.  We  are  at  a  loss  to  see  in  what 
possible  manner  that  could  make  the  slightest  difference. 
He  made,  signed  and  swore  to  the  report,  and  it  was  approved 
as  made,  without  any  alteration.  He  was  allowed  all  he 
claimed.  The  report  was  made  as  treasurer,  and  he  charges 
and  credits  himself  as  treasurer. 

There  would  seem  to  be  no  kind  of  doubt  that  his  books 
were  proper  evidence  of  the  state  of  his  accounts.  We  are 
unable  to  imagine  what  would  be  better  evidence  against  him 
and  his  sureties.  The  entries  in  the  books  were  made  by  him, 
or  by  his  book-keeper  under  his  direction  or  supervision. 
No  one  can  believe  that  he  would  permit  improper  charges  to 
stand  against  him  uncorrected  on  his  books;  nor  that  he  did 
not  examine  them  to  see  they  were  correct.  And  we  are 
aware  of  no  other  means  by  which  he  could  be  as  fairly 
charged  as  by  his  own  books  if  honestly  kept,  and  he  surely 
would  not  claim  they  were  unfairly  kept  against  himself. 
Had  appellee  only  introduced  all  charges  against  him,  with- 
out reference  to  his  books,  it  would  have  operated  hardly  on 
appellants    to    prove   disbursements  to  discharge  him.     But 
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when  his  books  were  introduced  they  were  relieved  of  the 
burthen. 

There  can  be  no  question  that  the  treasurer  could  only  dis- 
charge himself  for  county  funds  in  his  hands  by  paying  to  the 
county,  in  money,  county  orders  or  jury  warrants.  The 
statute  requires  him  to  pay  in  such  funds.  It  is  not  intended 
that  he  may  pay  in  promissory  notes,  checks,  drafts  or  other 
paper.  The  county  might,  by  agreement,  receive  such  paper 
as  collateral  security,  for  the  benefit  of  the  county  and  his 
sureties,  or  as  a  means  of  receiving  payment,  but  not  as  pay- 
ment; and  if,  after  Whitaker  absconded,  any  such  paper 
came  into  the  hands  of  the  county,  or  under  its  control,  that 
did  not  operate  as  a  credit  or  set-off,  except  so  far  as  money 
had  been  received  on  them.  There  was  no  error  in  so 
instructing  the  jury. 

We  are  clearly  of  opinion  that  the  evidence  sustains  the 
findings,  and  that  the  court  below  committed  no  error  to  the 
prejudice  of  appellants.  A  very  large  number  of  instructions 
were  asked,  and  in  so  large  a  number  as  were  given  it  is 
almost  singular  that  some  fatal  error  was  not  committed. 
But,  the  whole  record  considered,  we  are  of  opinion  that  there 
is  no  error  of  which  appellants  have  a  right  to  complain,  and 
the  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Edward  McCormick 

v. 

Cora  Burt  et  al. 

Filed  al  Ottawa  March  17,  1880. 

1.  Public  officers — whether  liable  in  damages  for  mistakes.  Public  officers 
to  whom  matters  may  be  submitted  for  their  determination,  the  consideration 
of  which  requires  an  exercise  of  their  deliberative  judgments,  are  not  answer- 
able in  damages  for  mere  errors  of  judgment  unaccompanied  with  malice  or 
bad  faith. 
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2.  Same — school  directors — suspension  of  pupils.  School  directors  are  in- 
vested by  the  statute  with  certain  discretionary  power  in  regard  to  the 
suspension  or  expulsion  of  scholars  from  the  public  schools.  In  the  exercise 
of  that  power  they  must  deliberate  and  judge  and  decide,  and  if  they  but 
err  in  their  judgments,  without  malice,  or  intention  to  wrong  the  scholar,  they 
can  not  be  held  liable  in  a  suit  for  damages  for  their  action  in  that  regard. 

3.  Pleading — of  the  declaration  in  action  against  school  directors  for  suspen- 
sion of  scholar.  In  an  action  on  the  case  against  school  directors  for  suspend- 
ing the  plaintiff,  a  scholar  in  one  of  the  public  schools  of  which  the  defendants 
were  directors,  from  all  the  rights  and  privileges  of  such  school  until  he  should 
express  a  willingness  to  comply  with  a  rule  of  the  school  which  required 
such  scholars  as  might  be  in  attendance  at  the  time  set  apart  for  reading  the 
bible  in  the  school  by  the  teacher  to  lay  aside  their  books  and  keep  quiet 
during  that  exercise,  it  was  held  to  be  a  fatal  defect  in  the  declaration  that 
it  omitted  to  aver  that  in  directing  the  suspension  of  the  scholar  from  the 
privileges  of  the  school  the  directors  acted  either  wantonly  or  maliciously. 

Appeal  from  the  Circuit  Court  of  Livingston  county;  the 
Hon.  N.  J.  PiLLSBUPvY,  Judge,  presiding. 

Mr.   C.   C.  Strawn,  and  Mr.  A.   E.   Amsbary,  for  the 

appellant. 

Mr.   L.  E.  Payson,  and  Mr.  S.  S.  Lawrence,  for  the 

appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case,  brought  by  Edward  McCor- 
mick against  Cora  Burt  and  the  directors  of  the  school  she 
wras  teaching,  to  recover  damages  on  account  of  his  suspen- 
sion by  the  directors  from  the  benefits  of  the  school  for  the 
non-observance  of  a  rule  adopted  by  them  for  the  govern- 
ment of  the  school.  The  substance  of  the  rule  adopted  is, 
the  teacher  might  read  as  an  opening  exercise  every  morning, 
not  occupying  more  than  fifteen  minutes,  a  chapter  from  the 
King  James  translation  of  the  bible.  No  one  was  required 
to  be  present  at  or  participate  in  such  exercise  unless  he  chose 
to  do  so,  and  while  such  exercise  was  being  conducted  every 
pupil  was  required  to  lay  aside  his  books  and  remain  quiet. 
Plaintiff  was  a  Catholic,  and   for  the  non-observance  of  the 
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rule,  which  it  is  alleged  was  void,  as  interfering  with  the 
religious  convictions  of  the  plaintiff  and  his  father,  by  pur- 
suing his  usual  studies  without  noise  or  disturbance,  he  was 
suspended  from  "all  the  rights  and  privileges  of  said  school 
until  he  should  express  a  willingness  to  comply  with  the 
rule."  A  general  demurrer  was  sustained  to  the  declaration, 
and  plaintiff  having  elected  to  stand  by  his  declaration,  judg- 
ment was  rendered  against  him  for  costs. 

By  section  48  of  the  school  law  the  directors  of  each  school 
district  are  made  a  body  politic  and  corporate,  and,  among 
other  things,  it  is  made  their  duty  to  "  adopt  and  enforce  all 
necessary  rules  and  regulations  for  the  management  and  gov- 
ernment of  schools,  *  *  *•  *  to  direct  what  branches 
of  study  shall  be  taught  and  what  text-books  and  apparatus 
shall  be  used  in  the  several  schools,"  and  "  they  may  suspend 
or  expel  pupils,  for  incorrigibly  bad  conduct,  and  no  action 
shall  lie  against  them  for  such  expulsion  or  suspension." 

In  the  performance  of  the  duties  imposed  by  law  upon  school 
directors  they  must  exercise  judgment  and  discretion.  What 
rules  and  regulations  will  best  promote  the  interests  of  the 
school  under  their  immediate  control,  and  what  branches  shall 
be  taught  and  what  text-books  shall  be  used,  are  matters  left 
to  the  determination  of  the  directors,  and  must  be  settled  by 
them  from  the  best  lights  they  can  obtain  from  any  source, 
keeping  always  in  view  the  highest  good  of  the  whole  school. 
Good  order  can  only  be  maintained  by  enforcing  discipline, 
and  that  power  is  largely  committed  to  the  directors.  They 
have  the  power  of  suspension  or  expulsion,  and  they  may 
exercise  that  power  as  a  means  of  discipline  for  the  causes 
mentioned  in  the  statute.  The  expulsion  or  suspension  of  a 
pupil  from  the  benefits  and  privileges  of  the  school  for  what 
is  considered  "incorrigibly  bad  conduct,"  implies  deliberation 
and  decision  on  the  part  of  the  directors,  or,  as  it  is  some- 
times expressed,  they  act  judicially,  in  a  matter  involving 
discretion  in  relation  to  the  duties  of  their  office. 
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The  declaration  in  this  case  contains  no  averment  defend- 
ants, in  suspending  plaintiff. from  the  benefits  and  privileges 
of  the  school,  acted  either  wantonly  or  maliciously.  That, 
we  think,  is  a  fatal  defect  in  the  declaration,  and  justified  the 
decision  of  the  court  in  sustaining  the  demurrer.  The  ab- 
sence of  such  an  averment  leaves  the  court  free  to  indulge 
the  presumption  defendants  acted  in  good  faith  in  the  matter 
of  suspending  plaintiff  from  the  benefits  of  the  school,  whether 
they  erred  in  their  judgment  or  not.  In  such  cases  the  law 
seems  to  be  well  settled  there  can  be  no  action  maintained 
against  school  officers  where  they  act  without  malice. 

The  rule  is  certainly  a  reasonable  one.  A  mere  mistake  in 
judgment,  either  as  to  their  duties  under  the  law  or  as  to  facts 
submitted  to  them,  ought  not  to  subject  such  officers  to  an 
action.  They  may  judge  wrongly,  and  so  may  a  court  or 
other  tribunal,  but  the  party  complaining  can  have  no  action 
when  such  officers  act  in  good  faith  and  in  the  line  of  what 
they  think  is  honestly  their  duty.  Any  other  rule  might 
work  great  hardship  to  honest  men  who,  with  the  best  of 
motives,  have  faithfully  endeavored  to  perform  the  duties  of 
these  inferior  offices.  Although  of  the  utmost  importance  to 
the  public,  no  considerable  emoluments  are  attached  to  these 
minor  offices,  and  the  duties  are  usually  performed  by  persons 
sincerely  desiring  to  do  good  for  their  neighbors,  without 
any  expectation  of  personal  gains,  and  it  would  be  a  very 
harsh  rule  that  would  subject  such  officers  to  an  action  for 
damages  for  every  mistake  they  may  make  in  the  honest  and 
faithful  discharge  of  their  official  duties  as  they  understand 
them.  It  is  not  enough  to  aver  the  action  of  such  officers 
was  erroneous,  but  it  must  be  averred  and  proved  that  such 
action  was  taken  in  bad  faith,  either  wantonly  or  maliciously. 
If,  in  the  discharge  of  their  official  duties,  such  officers  simply 
err,  it  is  what  other  tribunals  invested  with  discretionary 
powers  are  liable  to  do. 

A  case  not  unlike  the  one  before  us  was  before  the  court 
in   Donahue  v.   Richards,   38    Me.    389,   and   it  was   ruled, 
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in  accordance  with  what  was  thought  to  be  a  uniform  course 
of  decisions,  that  a  public  officer,  when  acting  in  good  faith, 
is  never  held  liable  for  an  erroneous  judgment  in  a  matter 
submitted  to  his  determination.  Were  the  rule  otherwise,  no 
one  would  be  safe  in  taking  upon  himself  the  burdens  of  an 
office  the  duties  of  which  involved  the  exercise  of  judgment. 

In  JacTcsonv.  Waldon,  11  Johns.  1 14,  it  was  held,  that  officers 
called  to  exercise  their  deliberative  judgments  are  not  answer- 
able for  mistakes  in  law,  either  civilly  or  criminally,  where 
their  motives  are  pure  and  untainted  with  fraud  or  malice. 
The  English  cases  on  this  subject  hold  the  same  doctrine. 
Hannan  v.  Toppenden,  1  East,  555,  declares  no  action  will 
lie  against  individuals  for  acts  erroneously  done  by  them  in 
their  corporate  capacity  from  which  detriment  may  happen 
to  another,  without  proof  of  malice. 

In  Bernier  v.  Russell,  89  111.  60,  the  judges  of  the  election 
were  held  liable  to  an  action  for  refusing  to  allow  a  villager 
to  vote,  but  the  declaration  in  that  case  contained  a  distinct 
averment  such  refusal  was  "  malicious  and  wanton." 

This  objection  to  the  declaration  being  conclusive  of  the 
whole  case,  we  have  not  deemed  it  necessary  to  remark  upon 
other  questions  raised  on  the  argument. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Union  Mutual  Life  Insurance  Company  et  al. 

v. 
Alexander  B.  Campbell. 

Filed  at  Ottawa  May  18,  1880. 

1.  Delivery  of  a  deed — of  evidence  thereof.  The  mere  act  of  recording  a 
deed  is,  of  itself,  but  prima  facie  evidence  of  its  delivery  to  the  grantee,  and 
liable  to  be  rebutted, — and  it  is  successfully  rebutted  when  it  is  shown  the 
deed  was  not  in  the  nature  of  a  family  settlement,  or  of  a  gift  to  a  minor,  but 
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is  intended  to  confer  no  benefit  upon  the  grantee,  and  its  execution  and  record- 
ing are  wholly  unknown  to  him  until  after  the  death  of  the  grantor. 

2.  In  this  case,  the  owner  of  certain  real  estate,  anticipating  some  embar- 
rassments in  his  business,  and  desiring  to  secure  his  property  for  the  benefit 
of  his  family,  inquired  of  a  friend  if  he  might  convey  the  property  to  him,  in 
furtherance  of  the  views  mentioned,  and  the  friend  assented.  Subsequently, 
the  owner  executed  a  deed  to  that  person,  acknowledged  it,  and  after  the 
death  of  the  grantor  the  deed  was  found  in  the  recorder's  office,  and  it  had 
been  recorded.  The  grantee  named  in  the  deed  had  never  been  in  possession 
of  the  deed  or  of  the  property,  and  had  no  knowledge  of  the  existence  of  the 
deed  until  after  the  grantor's  death.  It  was  held  there  was  no  delivery  of 
the  deed  to  the  grantee, — the  -prima  fade  evidence  of  a  delivery  afforded  by 
the  recording  of  the  deed  was  fully  rebutted  by  the  other  circumstances 
attending  the  transaction.  The  permission  which  the  grantee  had  given, 
prior  to  the  execution  of  the  deed,  that  it  might  be  made  to  him,  did  not 
amount  to  an  acceptance  of  it  after  it  was  executed,  and  that  was  essential  to 
its  proper  delivery. 

3.  The  use  of  the  word  "delivered,"  in  the  certificate  of  acknowledgment 
to  the  deed,  would  not  operate  to  show  there  was  a  delivery,  when  the  proofs 
show  there  was  not,  in  fact,  any  delivery  before  the  acknowledgment. 

4.  Trust — what  amounts  to  an  acknowledgment.  The  grantee  in  a  deed  which 
was  never  delivered  conveyed  the  property,  without  consideration,  to  the 
widow  of  the  first  grantor.  This  second  grantee  thereupon  executed  a  deed 
of  trust  to  another  to  secure  the  payment  of  borrowed  money,  giving  notice, 
in  writing,  to  the  lender  of  the  money,  before  consummating  the  transaction, 
that  the  property  embraced  in  the  deed,  in  fact,  belonged  to  the  minor  son 
and  heir  at  law  of  her  husband,  the  original  grantor  in  the  deed  which  was 
never  delivered.  Upon  bill  filed  by  the  heir  at  law  to  establish  a  trust  in 
respect  of  the  property,  it  was  considered  that  such  notice  given  to  the  grantee 
in  the  deed  of  trust  might  be  regarded  as  a  sufficient  acknowledgment  of  the 
trust  in  favor  of  the  heir  at  law. 

5.  Chancery — cancelling  of  deeds  as  a  cloud  upon  title — of  improvements  put 
upon  the  land.  On  bill  filed  to  establish  a  trust  in  certain  real  estate,  and  to 
remove  a  cloud  upon  the  title  of  the  complainant,  it  appeared  that  the  father 
of  the  complainant  executed  a  deed  for  the  property  in  controversy,  the  deed 
being  recorded,  but  never  delivered  to  the  grantee  named  therein.  The  deed 
was  not  executed  upon  any  contract  of  bargain  and  sale,  but  was  really 
designed  as  a  conveyance  in  trust,  for  the  benefit  of  the  family  of  the  grantor, 
but,  never  having  been  delivered,  it  passed  no  title.  The  grantee,  after  the 
death  of  that  grantor,  executed  a  deed  for  the  same  property  to  the  mother  of 
the  complainant,  who  thereupon  executed  a  deed  of  trust  upon  the  same  to 
secure  a  sum  of  money  which  she  had  borrowed,  and  which  was  used  in 
making  valuable  improvements  in  the  erection  of  buildings  on  the  land.  The 
lender  of  this  money  was  notified  by  the  grantor  in  the  deed  of  trust,  before 
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the  consummation  of  the  transaction,  that  the  property  really  belonged  to  the 
complainant.  It  was  this  series  of  conveyances  which  the  bill  sought  to  have 
set  aside.  Upon  decreeing,  in  that  regard,  in  favor  of  the  complainant,  it  was 
considered  equitable  that,  to  the  extent  his  estate  had  been  reasonably  im- 
proved, and  he  himself  personally  benefited  from  the  money  of  the  grantee  in 
the  deed  of  trust,  his  estate  should  be  charged  with  its  payment. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
M.  F.  Tuley,  Judge,  presiding. 

On  the  15th  of  September,  1864,  Alexander  Campbell  and 
Charlotte  C.  Campbell,  his  wife,  signed  and  properly  acknowl- 
edged a  deed  conveying  the  property  in  controversy  to  one 
Alexander  McEwen.  The  consideration  expressed  in  the 
deed  was  $3000,  but,  in  fact,  no  consideration  was  paid  or 
contracted,  the  execution  of  the  deed  being  purely  voluntary. 
It  appears  that  at  and  prior  to  the  signing  and  acknowledg- 
ing of  this  instrument,  Campbell,  though  not,  probably,  largely 
indebted,  was  involved  in  a  partnership,  in  regard  to  the  suc- 
cessful termination  of  which  he  had  serious  apprehensions; 
that  he  was  unwell,  and  was  anticipating  the  birth  of  com- 
plainant, which  occurred  shortly  afterward,  and  morbidly 
distressed  lest  he  would  be  unprovided  for,  and  anxious  to 
put  his  property  where  it  would  be  safe  for  his  family;  that 
McEwen  was  an  intimate  friend  of  his;  that  the  deed  was  left 
at  the  recorder's  office  and  recorded,  but  that  McEwen  did 
not  know  that  such  a  deed  had  been  made,  or  recorded,  until 
after  Campbell's  death,  which  occurred  July  26,  1866,  when  he 
was  informed  thereof  by  the  widow,  said  Charlotte  C.  Camp- 
bell, and  he  thereafter  found  the  deed  in  the  recorder's  office. 
At  the  request  of  said  Charlotte  C.  Campbell,  on  the  30th  of 
January,  1867,  McEwen  conveyed  the  property  to  her  without 
any  consideration.  In  the  month  of  May,  1868,  Charlotte  C. 
Campbell  made  a  trust  deed  on  the  property  to  Levi  D.  Boone, 
to  secure  the  payment  of  $4000  to  the  Union  Mutual  Life 
Insurance  Company  of  Maine;  and  on  the  15th  day  of  April, 
1873,  said  Charlotte  made  another  trust  deed  on  the  property 
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to  said  Boone  to  secure  the  said  insurance  company  in  the 
sum  of  $14,000. 

Complainant,  Alexander  B.  Campbell,  a  minor, — being  born 
on  the  25th  of  April,  1865, — by  his  next  friend,  filed  his  bill 
on  the  equity  side  of  the  Cook  circuit  court,  against  the  Union 
Mutual  Life  Insurance  Company  of  Maine,  Levi  D.  Boone, 
its  agent,  and  Charlotte  C.  Campbell,  his  mother,  to  establish 
a  trust  in  the  property  in  controversy,  on  the  ground  that  the 
conveyance  by  Alexander  Campbell  to  McEwen  was  in  trust 
for  his  heirs  at  law.  Subsequently,  by  leave  of  court,  the 
bill  was  amended,  alleging  that  the  deed  of  Alexander  Camp- 
bell was  never  delivered  to  or  accepted  by  McEwen,  and  pray- 
ing that  the  same  be  declared  void,  and  removed  as  a  cloud 
upon  complainant's  title.  The  Union  Mutual  Life  Insurance 
Company  of  Maine  filed  a  cross-bill  praying  for  a  sale  of  the 
property  to  satisfy  the  amount  due  on  its  deed  of  trust. 

Answers  (not  under  oath)  were  filed  to  the  original  and 
amended  bills  and  cross-bill,  and  also  replications  thereto; 
and  the  cause  was  heard  on  pleadings  and  proofs,  and  the 
court  thereupon  found  that  McEwen  paid  no  consideration 
for  the  deed  from  Alexander  Campbell,  and  that  the  same 
was  never  delivered  to  him. 

And  thereupon  the  solicitor  for  the  complainant  asked  the 
court  to  decree  as  follows:  "That  the  appellee  was  entitled 
to  the  buildings  on  the  premises;  that  the  appellants  should 
account  for  all  the  rents  and  profits  of  the  estate  by  them 
received;  that  the  master  should  state  the  account  as  to  the 
value  of  the  buildings,  and  the  amount  of  rents  received 
by  the  appellants,  and  that  appellee  should  have  the  right  to 
elect,  after  the  master's  report  came  in,  whether  he  would 
take  the  buildings  and  pay  for  them  any  balance  there  might 
be  above  the  rents  received." 

But  this  the  court  refused,  and  decreed  as  follows: 

"It  is  ordered  that  said  deed  is  invalid,  and  that  no  estate 
in  said  premises  passed  thereby  to  Alexander  McEwen.  That 
on  the  death  of  Alexander  Campbell  the  title  to  said  premises 
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in  fee  simple  descended  to  the  said  complainant  as  the  heir  at 
law  of  said  Alexander  Campbell,  subject  to  the  dower  of  the 
said  Charlotte  C.  Campbell. 

"It  also  appearing  that  Alexander  McEwen  did,  on  the 
30th  day  of  January,  1867,  execute  a  deed  attempting  to  con- 
vey said  premises  to  Charlotte  C.  Campbell,  it  is  ordered  that 
no  estate  in  said  premises  passed  thereby  to  said  Charlotte  C. 
Campbell. 

"  It  also  appearing  that  Charlotte  C.  Campbell,  on  the  15th 
day  of  April,  1873,  executed  a  deed  of  trust  of  the  same 
premises  to  Levi  D.  Boone  for  the  benefit  of  the  Union 
Mutual  Life  Insurance  Company,  it  is  ordered  that  no  interest 
or  estate  against  the  title  of  complainant  passed  to  Levi  D. 
Boone. 

"  It  is  also  ordered  that  the  deed  from  Alexander  Campbell 
to  McEwen,  and  the  deed  from  McEwen  to  Charlotte  C. 
Campbell,  and  the  trust  deed  from  Charlotte  C.  Campbell  to 
Levi  D.  Boone,  are  clouds  upon  complainant's  title,  and  as  to 
him  they  are  canceled  and  annulled. 

"It  further  appearing,  however,  that  the  said  Charlotte  C. 
Campbell  did,  in  good  faith,  relying  on  the  validity  of  her 
aforesaid  title  to  the  said  premises,  erect  sundry  buildings  on 
the  said  premises,  and  that  the  said  Union  Mutual  Life 
Insurance  Company  of  Maine,  further  relying  on  the  title  of 
the  said  Charlotte  C.  Campbell,  did  loan  her  money  on  the 
security  of  said  premises,  as  set  forth  and  alleged  in  the 
cross-bill  of  the  said  defendant,  and  that  there  is  now 
actually  due  from  the  said  Charlotte  C.  Campbell  to  the  said 
Union  Mutual  Life  Insurance  Company  of  Maine,  on  account 
of  such  loan,  $ . 

"It  is  further  ordered  that  the  complainant  shall  account 
to  the  Union  Mutual  Life  Insurance  Company  of  Maine 
for  the  cash  value  of  the  permanent  improvements  on 
the  said  premises  at  the  time  of  filing  the  bill  herein,  and 
that  in  such  accounting  the  complainant  shall  be  allowed  as 
an  off-set  two-thirds  of  the  mesne  profits  or  rental  of  said  real 
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estate,  exclusive  of  the  improvements  since  the  defendants  or 
any  of  them  began  to  receive  the  rents  therefrom,  deducting 
from  such  rents  two-thirds  of  the  taxes  assessed  on  said  land 
without  the  improvements,  and  a  further  sum  equal  to  so 
much  of  the  rents  and 'profits  that  have  been  expended  in  the 
maintenance  and  education  of  the  complainant. 

"  Referred  to  a  master  to  take  the  account,  and  that  if  it 
shall  appear  that  any  balance  is  due  the  Union  Mutual  Life 
Insurance  Company,  the  same  shall  be  paid  by  complain- 
ant within  six  months,  and  that  on  the  payment  of  such 
balance  said  buildings  shall  become  the  property  of  complain- 
ant.    That  the  cross-bill  be  dismissed." 

The  case  comes  here  upon  the  appeal  of  the  Union  Mutual 
Life  Insurance  Company  of  Maine  and  Levi  D.  Boone,  who 
have  assigned  for  error: 

1.  That  the  court  erred  in  dismissing  the  cross-bill. 

2.  That  the  court  erred  in  granting  the  prayer  of  the 
original  bill. 

3.  That  the  court  erred  in  finding  there  was  no  delivery 
of  the  deed  from  Alexander  Campbell  to  Alexander  McEwen. 

4.  That  the  decree  is  not  sustained  by  the  evidence. 
And,  Alexander  Campbell,  appellee,  by  his  next    friend, 

assigns  for  cross-errors  : 

1.  That  the  court  below  erred  in  refusing  the  appellee  the 
decree,  in  substance,  as  prayed  for  and  set  out  in  the  record. 

2.  That  the  court  below  erred  in  not  allowing  appellee  to 
retain  the  improvements  upon  the  premises  in  controversy  as 
his  own  property. 

3.  The  court  erred  in  not  allowing  the  appellee  to  recover 
from  the  appellants  all  of  the  mesne  profits  of  the  premises 
received  by  the  appellants. 

4.  The  court  erred  in  not  allowing  the  appellee  the  right 
to  elect  whether  to  take  the  improvements  up  to  the  coming 
in  of  the  master's  report. 
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Messrs.  Kendall  &  Bliss,  for  the  appellants : 

In  this  case  all  the  presumptions  are'in  favor  of  the  validity 
of  the  deed  from  Campbell  to  McEwen. 

The  deed  was  found  in  the  possession  of  the  grantee. 

"Where  a  deed,  duly  executed,  is  found  in  the  hands  of  the 
grantee,  there  is  a  strong  implication  that  it  was  delivered. " 
Tunison  v.  Chamblin,  88  111.  387;  Warren  v.  Town  of  Jack- 
son, 15  111.  241;  Peaveyy.  Shelton,  18  N.  H.  152. 

And  this  presumption  can  be  overcome  only  by  clear  and 
convincing  evidence. 

The  onus  probandi  is  upon  the  one  who  denies  the  delivery. 

And  if  his  proofs  are  contradicted  by  other  proofs,  so  as  to 
leave  the  matter  in  doubt,  that  doubt  may  be  considered  in 
favor  of  the  delivery  of  the  deed.  Carries  v.  Piatt,  41  N.  Y. 
S.  Ct.  435;   Warren  v.  Town  of  Jackson,  15  111.  241. 

The  deed  was  of  a  beneficial  character,  and  therefore  ac- 
ceptance is  presumed.  Rivard  v.  Walker,  39  111.  415  ;  Church 
v.  Gilman,  15  Wend.  656;  Steward  v.  Weed,  11  Ind.  92; 
Marbury  v.  Brook,  11  Wheat.  556. 

The  deed  was  recorded  by  the  grantor.  Lessee  of  Mitchell 
v.  Ryan,  3  Ohio  St.  380;  Snyder  v.  Lackenour,  2  Ired.  Eq. 
(N.  C.)  360. 

Approved  in  Ellington  v.  Currie,  5  Ired.  Eq.  21;  Hoffman 
v.  Mackall,  5  Ohio  St.  124;  Hlmes  v.  Keightlinger,  14  111. 
469;  Rulkley  v.  Buffington,  5  McLean,  457;  Mallet  v.  Page,  8 
Ind.  364;   Cecil  v.  Beaver,  28  la.  241. 

From  acknowledgment.  Bunsley  v.  Ativill,  12  Cal.  231 ; 
Snyder  v.  Lackenour,  2  Ired.  Eq.  360;  Doe  v.  Knight,  5  Barn. 
&  Cress.  671. 

And  this,  too,  although  the  grantor  retain  the  deed  in  his 

possession. 

The  acknowledgment  of  a  deed  is  a  judicial  act;  and  it  is 

conclusive  of  the  facts  certified  to,   in   the   absence  of  fraud. 

Hecter  v.  Glasgow,  79  Pa.  St.  79  ;  Hill  v.  Bacon,  43  111.  477. 

In  Xenon  v.    Wickham,  2  House  of  Lords,  L.  R.  17,  578, 

where  a  policy  of  insurance  was  expressed  to  be  "  signed,  sealed 
18—95  III. 
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and  delivered,"  it  was  taken  as  conclusive  against  the  com- 
pany that  it  was  signed,  sealed  and  delivered,  although  the 
company  retained  possession  of  it. 

But  although  this  presumption,  raised  by  the  acknowledg- 
ment, may  be  rebutted,  it  can  not  be  by  the  testimony  of  one 
witness.  Crane  v.  Crane,  81  111.  165;  Marston  v.  Brettenham, 
76  id.  611;  Kerry.  Russell,  69  id.  666;  Spur  gin  v.  Troub, 
65  id.  170. 

It  is  presumed  the  deed  was  delivered  on  the  day  of  its 
date. 

And  this  must  stand  till  the  contrary  is  proved.  Blake  v. 
Fash,  44  111.  302;  Deiningerv.  McGonnell,  41  id.  231;  Jayne 
v.  Gregg,  42  id.  415  ;  McConnell  v.  Brown,  Litt.  Select  C.  459. 

Intention  of  grantor  will  raise  presumption  of  delivery. 
Gunnell  v.  Cockerill,  84  111.  319  ;  Tallman  v.  Cook,  39  la.  402 ; 
Steel  v.  Miller,  40  id.  406 ;  Newton  v.  Bealer,  41  id.  337. 

In  cases  of  a  voluntary  settlement,  delivery  of  the  deed  is 
presumed.  Walker  v.  Walker,  42  111.  312  ;  Sowerbye  v.  Arden, 
1  Johns.  Chy.  256;  Glavering  v.  Clavering,  2  Yern.  473; 
Bryan  v.  Wash,  2  Gilm.  557 ;  Reed  v.  Douthit,  62  111.  348. 

2.  As  against  an  innocent  purchaser  the  grantor  in  a  deed 
who,  by  his  conduct,  induces  such  person  to  act  on  the  faith 
of  the  deed,  is  estopped  from  denying  its  delivery. 

And  such  an  estoppel  operates  against  his  privies  in  blood 
and  in  estate.  Wood  v.  Seely,  32  N.  Y.  116;  Warren  v.  Town 
of  Jackson,  15  111.  241;  Blake  v.  Fash,  44  id.  305;  Felton  v. 
Nelson,  27  Barb.  166. 

3.  For  the  purpose  of  making  a  prima  facie  case  in  favor 
of  the  validity  of  the  execution  of  deeds,  we  have  our  statute 
regulating  conveyances. 

A  deed  can  not  be  said  to  be  "executed"  until  it  has  been 
delivered.  The  delivery  completes  the  execution,  and  without 
delivery  the  execution  is  incomplete,  be  the  deed  never  so 
well  written  and  sealed.  1  Bou.  Law  Die.  title  "  Execution  ;  " 
Smith  v.  Williams,  38  Miss.  56  ;   Cocks  v.  Barker,  49  N.  Y.  110. 

The  object  of  the  statute  is  to  have  placed  upou  record  evi- 
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deuce  of  everything  necessary  to  the  proper  execution  of  a 
deed ;  in  other  words,  complete  prima  facie  evidence  of  the 
existence  of  a  deed  and  of  a  conveyance  by  a  deed.  Without 
the  statute  the  signing  and  sealing  are  shown  by  the  instru- 
ment, leaving  the  delivery  to  be  otherwise  proved;  but  under 
the  statute  prima  facie  evidence  of  the  signing,  sealing  and 
delivery  is  perpetuated  by  a  record. 

Wherever  the  words  " proof  of  execution"  or  "acknowl- 
edgment of  the  execution"  occur  in  this  statute,  they  include 
the  idea  of  delivery,  as  well  as  of  the  other  essential  facts. 
Only  by  so  construing  the  statute  can  the  certificate  of 
acknowledgment  be  any  protection  to  innocent  purchasers. 

4.  It  is  true,  in  order  to  the  legal  operation  of  a  deed,  the 
grantee  must  assent  to  receive  it.  Such  assent  must  be  actual, 
when  from  the  face  of  the  deed  the  grantee  derives  no  benefit, 
or  it  subjects  him  to  the  performance  of  a  trust.  The  assent 
may  be  implied,  when  from  the  face  of  the  deed  it  appears  to 
be  beneficial  to  the  grantee.  And  more  especially  when  the 
deed  is  found  in  his  possession.  Wiggins  v.  Lush,  12  111.  132  ; 
Rivard  v.  Walker,  39  id.  414;  Tunison  v.  Chamblin,  88  id. 
378.  See,  also,  Kingsbury  v.  Burnside,  58  111.  323;  Butler  v. 
Baker,  3  Coke,  26;   Thompson  v.  Leach,  2  Vent.  138. 

In  Dale  v.  Lincoln,  62  111.  24,  the  court  cite,  with  approval, 
the  rule  as  stated  by  Chancellor  Kent,  on  the  same  subject. 
Lessee  of  Mitchell  v.  Ryan,  3  Ohio  St.  380;  Tibbals  v.  Jacobs, 
31  Conn.  428;   Cravin  v.  Winter,  38  la.  471. 

If  the  assent  be  actual  it  may  as  well  be  before  the  execu- 
tion of  the  instrument  as  afterward.  For  there  is  no  dis- 
tinction between  the  delivery  of  a  deed  "to  any  other  person 
by  authority  from"  the  grantee,  and  the  delivery  of  the  deed 
"to  any  other  person  without  authority"  from  the  grantee, 
if  the  grantee  has  himself  assented  to  receive  it.  In  neither 
case  is  the  execution  of  the  deed  complete,  so  as  to  make  it 
operative  in  law,  until  the  delivery.  Thus,  in  both  cases,  the 
assent  is  before  the  execution  of  the  deed.  Steele  v.  Laicrey, 
4  Ohio,  74;  Hoffman   v.  Macliall,  5  Ohio  St.  124;  Monon  v. 
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Alexander,  2  Ired.  L.  (N.  C.)  392 ;  Lessee  of  Mitchell  v.  Ryan, 
3  Ohio  St.  380 ;  Thatcher  v.  St.  Andrews  Church,  37  Mich.  264. 

In  the  case  of  the  Lessee  of  Mitchell  v.  Ryan,  supra,  the 
court  say:  "It  is  also  certain  that  simple  assent  to  the  con- 
veyance given  before  its  execution  is  sufficient." 

There  being  assent,  actual  or  implied,  it  may  be  delivered 
to  a  stranger  for  and  in  behalf  and  to  the  use  of  him  for 
whom  it  is  made  without  authority;  and  from  the  mere  fact 
that  the  delivery  is  unconditional,  and  not  upon  condition,  is 
sufficient  proof  that  the  deed  was  delivered  for  and  in  behalf 
and  to  the  use  of  the  grantee.  Bryan  v.  Wash,  2  Gilm.  557; 
Concord  Bank  v.  Ellis,  10  Cush.  278 ;  Buffum  v.  Green,  5  N. 
H.  71 ;  Cooper  v.  Jackson,  4  Wis.  553;  Ellis  v.  Secor,  31  Mich. 
187;  Home  Lnsurance  Company  v.  Curtis,  id.  403;  Lessee  of 
Mitchell  v.  Ryan,  3  Ohio  St.  380;  Rathhun  v.  Rathbun,  6 
Barb.  98. 

And  it  is  not  essential  that  the  grantee  should  ever  have 
the  deed  in  his  possession,  or  that  he  should  have  seen  it,  or 
even  have  any  knowledge  of  the  paper  itself.  Hatch  v.  Hatch, 
9  Mass.  309;  Foley  v.  Howard,  8  Iowa,  60;  Lessee  of  Shirley 
v.  Ayres,  14  Ohio,  307. 

It  is  not  necessary  that  the  deed  be  delivered  to  the  grantee. 
A  delivery  to  any  third  person,  with  the  intent  that  the  deed 
shall  become  presently  operative,  is  sufficient,  or,  as  it  is 
sometimes  stated,  if  the  delivery  be  of  such  a  character  as 
that  the  grantor  loses  all  control  over  the  deed;  and  whether 
the  grantor  does  lose  control  of  the  deed,  is  a  legal  inference, 
drawn  from  the  surrounding  circumstances.  It  does  not  de- 
pend upon  the  fact  that  the  grantor  has  put  the  deed  where 
he  can  not  take  it  into  his  possession  again.  See  Gunnell  v. 
CocJcerill,  84  111.  319;  Rivard  v.  Walker,  39  id.  414. 

A  controlling  element  in  determining  the  delivery,  as  well 
as  the  acceptance  of  a  deed,  is  the  intention  of  the  parties. 
From  all  the  facts  and  circumstances,  it  may  be  inferred  that 
there  was  a  delivery  and  acceptance.  Matteson  v.  Cheek,  23 
111.  76;    Walker  v.  Walker,  42  id.  311;   Thompson  v.  Cauder, 
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60  id.  247;  MeLure  v.  Coldough,  17  Ala.  89;  Steel  v.  Miller, 
40  Iowa,  402;   Whisler  v.  Shields,  46  id.  287. 

It  not  appearing  that  there  was  dissent,  or  that  the  deed 
was  delivered  to  a  stranger  upon  condition,  the  delivery  was 
effectual  upon  the  day  of  the  date  of  the  instrument,  by  legal 
presumption,  or  upon  the  day  of  its  delivery  to  a  third  per- 
son, where  that  fact  is  shown.  Deininger  v.  McConnell,  41  111. 
231;  Jayne  v.  Gray,  42  id.  416;  Merrills  v.  Swift,  18  Conn. 
256. 

And  there  can  be  no  second  delivery.  So  that  if  the 
grantor  die  before  the  deed  comes  into  the  actual  possession 
of  the  grantee,  yet  is  the  deed  effective  to  pass  the  title. 
Bryan  v.  Wash,  2  Gilm.  557. 

When  it  appears  that  the  object  of  the  deed  was  to  convey 
the  property  to  the  wife  for  her  benefit,  or  for  the  benefit  of 
the  grantor's  family,  it  will  be  sustained.  Heed  v.  Bouthit, 
62  111.  352;  Walker  v.  Walker,  42  id.  314;  Dale  v.  Lincoln, 
62  id.  24. 

Mr.  H.  T.  Helm,  for  the  appellee: 

1.  The  deed  from  Campbell  to  McEwen  was  never  deliv- 
ered by  the  grantor  to  the  grantee,  hence  it  had  no  validity. 

The  deed  was  executed  without  the  knowledge  of  the 
grantee,  filed  with  the  recorder  without  the  knowledge  of  the 
grantee,  and  left  there  for  two  years,  until  after  the  death  of  the 
grantor,  all  this  time  wholly  unknown  to  the  grantee.  Her- 
bert v.  Herbert,  Breese,  359;  Hulick  v,  Scoville,  4  Gilm.  176; 
Wiggins  v.  Lusk,  12  111.  136;  Kingsbury  v.  Buckner,  58  id. 
310;  Jackson  v.  Phipps,  12  Johns.  421 ;  Jackson  v.  Richards, 
6  Cowen,  617;  Maynard  v.  Maynard,  10  Mass.  456;  Harri- 
son v.  Phillips  Academy,  12  id.  461;  Berry  Bank  v.  Webster, 
44  KH.  268;  Welsh  v.  Sackett,  12  Wis.  253;  3  Washburn 
on  Eeal  Property,  293;  Younge  v.  Guilbeau,  3  Wall.  (U.  S.) 
636;  Fay  v.  Richardson,  7  Pick.  91  ;  Fisher  v.  Hall,  41  N.  Y. 
423;  Jackson  v.  Leek,  12  Wend.  107. 
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2.  If  the  deed  of  Campbell  to  McEwen  could  be  held  to 
have  any  validity,  (although  it  has  none,)  it  created  a  trust 
for  the  grantor  and  his  heirs,  and  by  the  conveyance  to  Char- 
lotte C.  Campbell  she  became  the  trustee,  and  of  this  the 
appellants  had  notice  in  the  written  statement  signed  by  her, 
and  in  all  that  was  said  and  done  between  her  and  Boone 
when  she  first  applied  to  them  for  loans  of  money.  This 
written  statement  signed  by  her  is  sufficient  as  a  declaration 
of  trust  and  as  notice  thereof.  Perry  on  Trusts,  1  vol.  161; 
2  Story's  Eq.  1198,  1199,  and  notes;  2  Washburn  on  Real 
Property,  430,  and  notes;  1  Spence's  Eq.  Jur.  467;  Jackson 
v.  Cleveland,  15  Mich.  102;  Graves  v.  Graves,  9  Fost.  129; 
Phillbrook  v.  Delano,  29  Maine,  410;  Wandervolgen  v.  Yates, 
5  Selden,  219;  Farrington  v.  Barr,  36  N.  H.  86;  Norfolk  v. 
Brown,  1  Abb.  Eq.  381 ;  Pinney  v.  Fellows,  15  Vt.  538;  Bots- 
ford  v.  Burr,  2  Johns.  Ch.  405. 

3.  The  improvements,  although  not  valuable  or  perma- 
nent, yet  being  placed  on  the  land  of  an  infant  not  yet  fifteen 
years  old,  who  was  incapable  of  consenting  or  contracting  in 
relation  thereto,  and  to  whom  the  law  or  equity  will  not 
impute  the  obligation  of  either  conscience  or  contract,  became 
the  property  of  the  appellee.  Mathes  v.  Dobscheutz,  72  111. 
440;  Davidson  v.  Young,  38  id.  145;  Kane  County  v.  Her- 
rington  et  al.  50  id.  232;  III.  Land  and  Loan  Co.  v.  Bonner, 
75  id.  315. 

The  appellants  having  received  the  rents  and  profits  of  the 
estate  of  this  minor  were  bound  to  account  for  them. 

Recovering  in  ejectment  he  could  at  law  claim  them,  a  for- 
tiori he  can  claim  them  in  equity.  Be?ison  v.  Matsdorf,  2 
Johns.  369;  Murphy  v.  Guion,  2  Hayw.  1ST.  C.  145;  Jackson 
v.  Loomis,  4  Cowen,  168;  Hylton  v.  Brown,  2  Wash.  C.  C. 
165;  Cawdor  v.  Lewis,  1  Younge  &  C.  Exch.  427;  Russell  v. 
Blake,  2  Pick.  505;  Myers  v.  Sanders,  8  Dana  (Ky.)  65; 
Morrison  v.  Robinson,  31  Penn.  St.  456. 

The  appellee  was  not  only  entitled  to  the  mesne  profits,  but 
in  addition  he  should  recover  the  reasonable  expenses  of  his 
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suit  to  recover  the  title  to  his  estate  and  release  it  from  the 
wrongful  clouds  of  the  defendants.  Doe  v.  Perkins,  8  B. 
Monr.  198. 

5.  The  court  erred  in  requiring  the  appellee  to  pay  for  the 
improvements. 

The  value  of  the  improvements  can  only  be  allowed  by  way 
of  set-off  to  the  mesne  profits,  and  can  not  exceed  them.  Yount 
v.  Howell,  14  Cal.  465. 

These  improvements  were  not  'permanent  improvements,  and 
only  such  must  be  accounted  for.  They  were  old  wooden 
buildings  needing  much  in  repairs,  and  must  soon  be  removed 
from  the  premises. 

6.  The  court  erred  in  refusing  to  allow  the  complainant  to 
elect  whether  he  would  take  the  buildings  after  the  master 
should  report  the  state  of  the  account  for  rents.  The  com- 
plainant was  entitled  to  know  all  the  facts,  and  how  the 
account  would  stand,  before  he  should  elect.  2  Story's 
Equity,  sec.  1098. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court: 

The  principal  question  to  be  determined  on  this  record  is, 
was  the  deed  from  Alexander  Campbell  to  Alexander  McEwen 
delivered  by  the  former  to  the  latter,  and  accepted  by  the 
latter  in  the  lifetime  of  the  former? 

The  propositions  contended  for  by  appellants'  counsel : 
First,  That  where  a  deed,  duly  executed,  is  found  in  the  hands 
of  the  grantee,  there  is  a  strong  implication  that  it  was  deliv- 
ered. Second,  That  the  onus  probandi  is  upon  the  party 
denying  the  delivery.  Third,  Where  a  deed  is  of  a  beneficial 
character  an  acceptance  by  the  grantee  may  be  presumed — 
especially  where  the  grantee  is  a  minor  and  the  deed  is  for 
the  purpose  of  effecting  a  voluntary  settlement.  And,  Fourth, 
That  the  execution  and  recording  of  a  deed  by  the  grantor  is 
prima  facie  evidence  of  a  delivery, — may  all  be  conceded  to  be 
well   established   law  without   seriously   affecting    appellee's 


280  Union  Mut.  Ins.  Co.  et  al.  u.  Campbell.       [May 

Opinion  of  the  Court. 

claim,  for  the  deed  from  Campbell  to  McEwen  was  not  found 
in  the  possession  of  McEwen,  and  we  are  not  left  to  impli- 
cation or  inference  to  ascertain  what  were  the  facts,  so  far  as 
relates  to  the  delivery  to  McEwen  and  his  acceptance  of  the 
deed. 

Mrs.  Campbell  testifies  that,  after  the  death  of  Campbell, 
she  made  search  for  this  deed  but  was  unable  to  find  it;  that 
she  then  went  to  McEwen  and  asked  him  in  regard  to  it. 
He  denied  that  he  knew  anything  of  the  deed  or  that  he  had 
ever  heard  of  it.  She  then  went  (on  the  suggestion  of  some 
one  that  she  make  search  there,)  to  the  recorder's  office,  and 
there,  on  inquiry,  found  the  deed.  She  says  that  after  the 
deed  was  signed  and  acknowledged  by  herself  and  husband 
she  had  no  further  knowledge  of  it  until  as  above  stated. 
Her  husband  never  mentioned  to  her  what  he  did  with  it. 

McEwen  testifies  that  about  two  years  before  the  death  of 
Campbell  the  latter  asked  him  if  he  (McEwen)  had  any 
objection  to  his  (Campbell's)  conveying  these  lots  over  to 
him,  and  that  he  replied  in  the  negative,  but  that  Campbell 
never  mentioned  the  subject  to  him  again,  and  that  he  never 
knew  that  he  had  made  a  deed  conveying  the  property  to  him 
until  after  Campbell's  death  and  when  asked  about  the  deed 
by  Mrs.  Campbell;  that  he  never  paid  anything  for  the  lots, 
and,  after  Mrs.  Campbell  found  the  deed  at  the  recorder's 
office  and  notified  him  that  it  was  there,  he  went  and  got  it, 
and  subsequently,  upon  her  request,  conveyed  the  property  to 
her.  He  says  he  had  no  information  whatever  of  the  execu- 
tion or  existence  of  this  deed  in  the  lifetime  of  Campbell. 

These  witnesses  are  corroborated  by  the  evidence  of  the 
notary  before  whom  McEwen's  deed  to  Mrs.  Campbell  was 
acknowledged,  showing  that  they  then  both  gave  the  same 
version  of  the  matters  they  now  do. 

There  is  no  evidence  of  any  direction  by  Campbell  to  the 
recorder  in  regard  to  the  deed,  nor,  indeed,  of  how  that 
instrument  got  to  the  recorder's  office. 

Campbell  is  shown  to  have  been,  at  the  time  the  deed  was 
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executed,  despondent,  low-spirited  and  reticent,  and  this 
gradually  increased  upon  him  until  shortly  before  his  death, 
when  he  was  declared  insane  in  consequence  of  softening  of 
the  brain. 

The  prima  facie  evidence  of  a  delivery  of  the  deed  from  the 
fact  of  recording  was  Jiable  to  be  rebutted.  Jackson  v.  Per- 
kins, 2  Wend.  308 ;  Gilbert  v.  North  American  Fire  Insurance 
Company,  23  id.  43, — and  the  facts  here  conclusively  rebut 
that  presumption.  The  deed  was  not,  in  fact,  delivered,  and 
its  existence  was  not  known  of  by  the  grantee  in  the  lifetime 
of  the  grantor. 

In  Jackson  ex  dem.  Eames  v.  Phipps,  12  Johns.  418,  Joseph 
Phipps  being  in  embarrassed  circumstances,  in  the  fall  of 
1808  went  to  his  brother,  Aaron  Phipps,  and  agreed  to  give 
him  a  deed  of  his  farm  to  secure  two  notes  of  about  $130,  with 
interest.  Joseph  Phipps  accordingly  returned  home  and 
executed  and  acknowledged  the  deed,  and  carried  it  to  the 
clerk's  office  for  recording  on  the  day  of  its  date,  without  the 
grantee  or  any  person  on  his  behalf  being  present,  or  receiv- 
ing a  delivery  of  the  same.  Aaron,  the  grantee,  died  in  the 
fall  of  1809,  and  in  February,  1810,  the  defendant  received 
the  deed  as  the  son  and,  probably,  heir  of  Aaron. 

The  court,  per  Spencer,  J.,  said :  "  Under  these  circum- 
stances the  deed  must  be  considered  inoperative.  It  is  requi- 
site in  every  well  made  deed  that  there  be  a  delivery  of  it. 
The  delivery  must  be  actual  by  doing  something  and  saying 
nothing,  or  else  verbal,  by  saying  something  and  doing 
nothing;  or,  it  may  be  by  both,  but  by  one  or  both  of  these  it 
must  be  made.  *  *  *  A  delivery  of  a  deed,  which,  we 
have  seen,  is  essential  to  its  existence  and  operation,  ex  vi 
termini,  imports  that  there  be  a  recipient.  It  would  be  absurd 
to  hold  that  a  thing  was  delivered  when  there  was  no  person 
to  receive;  and,  in  this  case,  the  grantee  died  without  any 
delivery  to  him."  In  the  present  case  we  have  only  to  sub- 
stitute grantor  for  grantee,  and,  obviously,  the  reasoning  is 
equally  applicable  and  cogent  in  the  one  case  as  in  the  other. 
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To  the  same  effect  is  Jackson  v.  Richards,  6  Co  wen,  616.  See, 
also,  Fisher  v.  Hall,  41  N.  Y.  416. 

So,  it  is  held  in  Massachusetts  the  mere  recording  of  a 
deed  is  not  conclusive  evidence  of  a  delivery.  Maynard  v. 
Maynard,  10  Mass.  456;  Samson  v.  Thornton,  3  id.  275; 
Hatches  v.  Pike,  105  id.  560;  Welch  v.  Sackett,  12  Wis.  253. 

The  doctrine  of  Jackson  v.  Phipps,  supra,  is  approved  and 
followed,  in  a  somewhat  analogous  case,  by  the  Supreme  Court 
of  New  Hampshire.     Perry  Bank  v.  Webster,  44  N.  H.  267. 

In  Young  v.  Guilbeau,  3  Wall.  641,  the  same  doctrine  is 
announced  by  the  Supreme  Court  of  the  United  States.  In 
that  case,  however,  the  deed  was  found  after  the  death  of  the 
grantor  among  his  papers.  The  court  said :  "The  delivery 
of  a  deed  is  essential  to  the  transfer  of  the  title.  It  is  the 
final  act,  without  which  all  other  formalities  are  ineffectual. 
To  constitute  such  delivery  the  grantor  must  part  with  the 
possession  of  the  deed,  or  the  right  to  retain  it.  Its  registry 
by  him  is  entitled  to  great  consideration  upon  this  point,  and 
might  perhaps  justify,  in  the  absence  of  evidence,  a  pre- 
sumption of  delivery.  But  here  any  such  presumption  is 
repelled  by  the  attendant  and  subsequent  circumstances.  Here 
the  registry  was,  of  course,  made  without  the  consent  of  the 
grantee,  as  he  had  no  knowledge  of  the  existence  of  the  deed, 
and  the  property  it  purported  to  convey  always  remained  in 
the  possession  and  under  the  control  of  the  grantor." 

In  Herbert  v.  Herbert,  Breese,  354,  the  same  question  was 
before  this  court.  There  the  deed  was  acknowledged  and 
recorded,  but  found  by  the  administrator  after  the  death  of 
the  grantor  among  his  papers,  there  being  no  proof  of  an 
actual  delivery.  The  court  said:  "It  is  most  manifest  that 
there  could  have  been  no  delivery  of  the  deed  to  the  grantee, 
so  as  to  pass  the  estate.  The  act  of  recording  a  deed  can  not 
amount  to  a  delivery,  when  there  does  not  appear  an  assent 
or  knowledge  by  the  grantee  of  the  act.  In  this  case  there 
is  not  a  scintilla  of  evidence  calculated  to  lead  the  mind  to 
the  belief  that  the  grantee  ever  knew  of  the  existence  of  the 
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deed  until  after  the  death  of  the  grantor.  There  could,  then, 
have  been  no  acceptance  by  the  grantee,  because  the  posses- 
sion of  the  deed,  if  such  had  been  the  fact,  derived  after  the 
death  of  the  grantor  could  not  amount  to  one,  there  having 
been  no  delivery  during  the  life  of  the  grantor." 

The  court  then  quotes,  with  approbation,  from  Jackson 
ex  dem.  Eames  v.  Phipps,  supra,  after  which  it  is  further  said: 
"  Indeed,  a  delivery  of  a  deed,  which  is  essential  to  its  ex- 
istence and  operation,  necessarily  imports  that  there  should 
be  a  recipient.  Now,  in  this  case,  it  would  be  idle  to  contend 
that  there  was  a  delivery  and  reception,  when  the  grantor 
died  before  the  grantee  knew  of  the  existence  of  the  deed. 
He  could  not,  then,  receive  that  of  the  existence  of  which  he 
had  no  knowledge,  nor  could  there  have  been  a  delivery  to 
him  without  such  an  acceptance.  There  had  been  no  act  of  the 
grantor,  before  his  death,  tantamount  to  a  delivery,  much 
less  an  actual  one.  The  act  of  recording  does  not  amount 
to  it,  because  there  appears  a  total  absence  of  knowledge,  on 
the  part  of  the  grantee,  of  such  recording,  or  even  of  the 
existence  of  the  deed,  until  after  the  death  of  the  grantor, 
and  it  does  not  appear  that  he  had  ever  received  the  deed." 
It  would  be  impossible  to  use  language  more  applicable  to  the 
facts  here  than  this. 

In  Kingsbury  v.  Burnside  et  al.  58  111.  324,  this  language  is 
referred  to  with  approbation.  And  it  was  there,  among  other 
things,  said,  after  alluding  to  the  rule,  that  the  delivery  of  a 
deed  duly  executed  and  acknowledged  to  the  register,  aided 
by  the  subsequent  possession  of  the  deed  by  the  grantee, 
might  be  evidence  of  a  delivery  to  him:  "But,  here,  the 
delivery  of  it  at  the  recorder's  office  is  not  aided  by  a  subse- 
quent possession  of  it  by  the  grantee.  There  is  not  only  no 
evidence  that  he  ever  had  possession  of  it,  or  of  circumstances 
tending  to  that  conclusion,  but  it  appears  affirmatively  that 
he  never  had."  And  this  is  precisely,  as  we  have  seen,  the 
case  here. 
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Wiggins  v.  Lusk,  12  111.  136,  in  its  enunciation  of  general 
principles,  follows  Herbert  v.  Herbert >  supra. 

But  counsel  for  appellants  assume  that  the  same  amount  of 
proof  is  here  requisite  to  show  that  there  was  no  delivery, 
that  would  be  requisite  to  establish  that  fact,  where  the  grantee 
is  in  possession  of  the  property  claiming  under  a  deed  duly 
recorded  and  in  his  possession.  To  impeach  the  delivery,  in 
such  a  case,  would  undoubtedly  require  an  amount  and  char- 
acter of  evidence  sufficient  to  impeach  the  execution  of  the 
deed  if  attacked  in  any  other  respect.  But  that  is  not  the 
present  case.  The  grantee  here  is  not  shown  to  be  in  posses- 
sion of  the  property,  nor  is  the  deed  found  in  his  possession. 
He  is  not  in  possession  of  the  property,  and  the  deed  is  found 
in  the  recorder's  office, — and,  in  this  regard,  there  is  no  con- 
flict in  the  evidence. 

The  mere  act  of  recording,  alone,  as  we  have  seen,  is  but 
prima  facie  evidence  of  a  delivery,  and  liable  to  be  rebutted; 
and  it  is  successfully  rebutted,  as  all  the  cases  agree,  when  it 
is  shown  that  the  deed  was  not  in  the  nature  of  a  family  set- 
tlement, or  of  a  gift  to  a  minor,  (as  to  which  hereafter,)  but 
is  intended  to  confer  no  benefit  upon  the  grantee;  and  its 
execution  and  recording  are  wholly  unknown  to  him  until 
after  the  death  of  the  grantor. 

Again,  it  is  assumed  that  the  present  case  is  different,  in 
principle,  from  those  we  have  referred  to,  because  the  certifi- 
cate of  acknowledgment  of  the  present  deed  follows  the  form 
of  our  statute,  and  uses  the  word  "  delivered,"  while  in  those 
cases  that  word  does  not  thus  occur. 

It  is  a  sufficient  answer  to  this  that  the  proof  here  is  clear 
by  the  evidence  of  two  witnesses — that  of  McEwen  and  Mrs. 
Campbell — that  the  deed  was  not,  in  fact,  delivered  at  or  be- 
fore its  acknowledgment. 

The  strongest  case  seemingly  in  favor  of  appellants  is  Rivard 
v.  Walker  et  al.  39  111.  413. 

In  that  case  a  father  executed  a  deed  to  his  minor  children, 
left  it  with  the  magistrate  before  whom  it  was  acknowledged, 
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directing  him  to  leave  it  at  the  recorder's  office  for  record, 
which  the  magistrate  did.  Subsequently  the  father  called 
upon  the  recorder,  paid  him  his  fee  for  recording  the  deed, 
and  told  the  recorder  not  to  deliver  the  deed  to  any  one  but 
himself,  except  in  the  event  of  his  death,  but  in  that  event, 
to  deliver  it  to  the  grantees. 

Now,  it  will  be  noticed,  right  here,  that  case  is  distinguish- 
able from  the  present  in  this:  Here,  the  grantee  is  not  a 
minor — is  not  related  to  the  grantor — and  no  directions  were 
given  the  recorder  or  any  one  else  in  regard  to  the  delivery 
of  the  deed.  The  court  in  that  case  refer  to  Bryan  v.  Wash, 
2  Gilm.  568,  and  Masterson  v.  Cheek,  23  111.  72,  and  apply 
the  rule  recognized  by  them,  that  "the  law  presumes  much 
more  in  favor  of  the  delivery  of  deeds,  in  the  case  of  volun- 
tary settlements,  especially  when  made  to  infants,  than  it  does 
between  parties  of  full  age,  in  ordinary  cases  of  bargain  and 
sale,"  and  the  court  proceed  to  say:  "For,  in  this  case,  the 
bill  shows  upon  its  face  that  the  complainant  [the  grantor] 
intended  to  part  with  the  title  to  his  lands  for  the  purpose  of 
placing  them  where  they  would  be  beyond  the  reach  of  debts 
contracted  by  his  spendthrift  wife,  and  secured  for  the  benefit 
of  his  children.  Both  of  these  objects  are  avowed  in  the 
bill,  and  yet  they  would  not  have  been  accomplished  if  the 
deed,  which  was  made  upon  a  consideration  of  one  dollar, 
and  natural  love  and  affection,  had  not  been  intended  to  take 
immediate  effect.  Such  being  the  intention  of  the  grantor, 
he  evidenced  and  consummated  it  by  delivering  the  deed  to 
the  magistrate  without  any  species  of  reservation,  and  direct- 
ing him  to  have  it  recorded.  This  in  behalf  of  infant 
grantees,  and  when  explained,  as  it  is  by  the  averment  in  the 
bill,  will  be  regarded  as  an  absolute  delivery  for  the  benefit 
of  the  infants,  and  the  fact  that  the  grantor  afterward  mani- 
fested to  the  recorder  an  intent  not  to  part  with  all  control 
over  the  deed,  can  not  relieve  him  from  the  effect  of  such 
absolute  delivery." 

In  Bryan  et  al,  v.  Wash  et  al.,  referred  to  in  that  opinion, 
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the  court  said :  "  It  must  be  remembered  that  the  law  pre- 
sumes much  more  in  favor  of  the  delivery  of  deeds  iu  case 
of  voluntary  settlements,  especially  when  made  to  infants, 
than  it  does  in  ordinary  cases  of  bargain  and  sale.  The  same 
degree  of  formality  is  never  required,  on  account  of  the  great 
degree  of  confidence  which  the  parties  are  presumed  to  have 
in  each  other,  and  the  inability  of  the  grantee  frequently  to 
take  care  of  his  own  interests." 

In  the  other  case  referred  to — Masterson  v.  Cheek — the 
court  said  that  all  the  cases  referred  to  on  the  question  of  de- 
livery were  reconcilable  on  the  consideration  that  the  intention 
was,  and  must  be,  the  controlling  element,  adding  :  "  In  a  case 
like  this,  where  the  conveyance  was  voluntary,  and  to  an  infant 
who  died  before  he  reached  an  age  to  assent  or  accept  the 
conveyance,  a  delivery  and  acceptance  will  be  more  readily 
presumed  than  in  the  cases  to  which  reference  is  made  by 
appellant's  counsel." 

In  Kingsbury  v.  Burnside  et  al.9  supra,  the  court,  after  dis- 
cussing the  rule  under  consideration,  say :  "  But  that  the 
principle  underlying  it  is,  after  all,  assent,  presumptive  or 
actual,  on  the  part  of  the  grantee."  And,  in  all  cases  where 
the  deed,  instead  of  conferring  a  benefit,  imposes  a  burden  or 
duty,  the  law,  in  the  absence  of  express  assent  or  acceptance, 
will  not  presume  to  that  effect. 

It  is  clear  here,  from  all  the  evidence,  that  the  purpose  of 
Campbell  in  making  this  deed  was  to  put  the  property  in 
McEwen  in  trust  for  the  family  of  the  grantor.  McEwen  so 
understood  it,  and  Mrs.  Campbell  testifies  that  such  was  his 
expressed  purpose  in  making  the  deed. 

Whether  he  intended  to  take  an  express  declaration  from 
McEwen  of  the  trust  upon  which  he  held  the  property,  or  to 
rely  upon  his  honor,  can  now  only  remain  matter  of  con- 
jecture. His  design,  doubtless  by  reason  of  his  unfortunate 
mental  condition,  was  never  consummated,  whatever  it  may 
have  been.  He  failed  to  perfect  the  delivery,  and  McEwen, 
never  having  had  the  deed  either  actually  or  constructively 
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delivered  to  him,  could  not,  of  course,  accept  it,  and  become 
bound  legally  or  morally  to  execute  the  trusts  it  was  designed  for. 

The  fact  that  McEwen  told  Campbell  that  he  might  con- 
vey the  lots  to  him  can  no  more  be  construed  an  acceptance 
here  than  was  the  prior  understanding  that  the  deed  was  to 
be  executed  in  Jackson  ex  dem.  Eames  v.  Phipps,  supra.  At 
most  it  but  indicated  a  willingness  to  accept,  and,  being 
gratuitous,  it  might  subsequently  be  changed.  It  was  but  a 
promise  of  what  would  be  done,  not  an  acknowledgment  of 
what  had  been  done. 

"We  think  the  court  below  properly  found  that  the  deed  had 
not  been  delivered. 

If  it  should  be  claimed  that,  notwithstanding  all  this,  yet, 
since  the  deed  was  on  record,  as  if  duly  delivered,  when  the 
insurance  company  loaned  the  money  to  Mrs.  Campbell  and 
took  the  deed  of  trust  from  her,  and  there  was  nothing  to  notify 
the  company  that  the  deed  had  not  been  delivered,  the  appel- 
lants should  be  estopped  to  deny  that  there  was  a  delivery  of 
the  deed,  it  might  be  replied,  without  inquiring  what  force 
there  would  be  in  such  a  claim,  that  it  is  proved  by  the  evidence 
of  Mrs.  Campbell  that  she  notified  the  agent  of  the  company, 
before  any  money  was  loaned  or  deed  of  trust  was  executed, 
that  the  property  in  fact  belonged  to  appellee.  This  notice 
was  in  writing,  signed  by  her,  as  she  says,  and  might  be  re- 
garded as  a  sufficient  acknowledgment  of  the  trust. 

With  regard  to  the  cross-errors,  we  think  it  only  necessary 
to  say  that  the  decree  does  equity  to  appellee.  To  the  extent 
that  his  estate  has  been  reasonably  improved  and  he  him- 
self has  been  personally  benefited  from  the  money  of  appel- 
lants, it  is  right  that  his  estate  should  be  charged  with  its 
payment.  This  doctrine  was  applied  in  Kinney  et  al.  v. 
Knoebel  et  al.  51  111.  114.  Same  case,  again  reported,  after 
subsequent  hearing  in  the  circuit  court,  as  Smith  et  al.  v. 
Knoebel  et  al  82  id.  392. 

The  decree  below  is,  in  all  things,  affirmed. 

Decree  affirmed. 
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The  Wilmington  Star  Mining  Company  et  al. 

v. 
Edmund  Allen  et  al. 

Filed  at    Ottawa   May  18,   1880. 

1.  Lease — -forfeiture.  Where  a  written  lease  of  a  coal  mine  required  the 
lessee  to  prosecute  mining  for  coal  without  interruption,  and  forbidding  him 
to  assign  the  lease  without  the  consent,  in  writing,  of  the  lessor,  and  providing 
for  a  forfeiture  and  determination  of  the  lease  in  case  of  a  breach  of  any  of 
its  provisions,  in  which  event  the  lessee  was  to  surrender  up  the  premises  and 
property;  and  where  the  lessee,  without  the  assent  of  the  lessor,  assigned  the 
same  to  a  third  person,  who  discontinued  all  mining  operations  for  more  thnn 
a  year,  and  had  dismantled  the  mine  and  taken  the  machinery  away  before 
the  appointment  of  a  receiver  of  a  corporation  claiming  under  the  assignee, 
and  the  lessor  had  re-entered  and  taken  possession,  it  was  held,  on  a  petition 
by  the  receiver,  that  he  was  not  entitled  to  a  decree  for  possession,  and  that 
a  decree  dismissing  his  petition,  and  ordering  him  not  to  disturb  the  lessee  or 
his  assignee,  was  proper. 

2.  Receiver — court  may  instruct.  The  circuit  court  may  properly  instruct 
a  receiver  as  to  the  management  of  property,  on  a  petition  filed  by  him  in  the 
suit  in  which  he  is  appointed,  against  others  claiming  the  property;  and  if 
the  rights  of  such  other  party  are  established,  there  is  no  error  in  ordering 
the  receiver  not  to  disturb  their  possession  until  the  further  order  of  the  court, 
upon  the  dismissal  of  the  petition. 

3.  Same — management  of  property  in  his  hands.  Where  property  of  an  insol- 
vent corporation  is  placed  in  the  hands  of  a  receiver,  a  bill  by  a  third  person 
against  the  receiver,  and  a  cross-bill  by  him,  etc.,  may  all  be  regarded  as 
applications  to  the  court  having  jurisdiction  over  the  receiver  and  the  busi- 
ness respecting  the  administration  and  management  of  the  property.  And 
where  leasehold  interests  are  involved,  depending  for  their  preservation  upon 
the  condition  of  continued  operations,  as  of  a  mine,  whether  it  should  be  kept 
on  foot  is  a  matter  of  business  economy  as  well  as  of  law.  The  jurisdiction 
of  the  court  in  such  a  case  is  largely  discretionary,  which  will  not  be  inter- 
fered with  except  in  a  case  of  flagrant  error  and  injustice. 

4.  Estoppel — to  dispute  right  to  forfeiture  of  lease.  Where  a  lessor  of  a 
mine,  then  operated  by  an  insolvent  corporation  in  the  hands  of  a  receiver, 
had  proposed,  under  the  sanction  of  the  court,  to  test  his  right  to  a  forfeiture 
of  the  lease,  and  for  that  pm-pose  had  served  due  notice,  but  the  proceedings 
were  stayed  by  injunction,  and  after  the  dissolution  of  the  injunction  the 
lessor  was  informed  by  the  attorney  of  the  corporation  and  receiver  that  no 
appeal  would  be  taken,  and  that  he  could  take  possession  of  the  mine,  which 
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he  did,  and  leased  the  same  to  another  party,  who  made  considerable  expendi- 
tures in  fitting  up  the  same  for  operations,  it  was  held,  that  after  this  abandon- 
ment and  surrender  of  possession,  and  such  action  had  on  the  faith  of  it,  the 
lessee  company  and  its  receiver  were  estopped  from  retracting  from  such 
virtual  surrender  of  the  old  lease. 

5.  Injunction — relief  under  prayer.  Under  a  prayer  in  a  bill  to  enjoin  the 
removal  of  machinery,  etc.,  for  mining  purposes,  pending  proceedings  to  deter- 
mine the  forfeiture  of  the  lease,  until  the  further  order  of  the  court,  the  court 
may,  on  the  hearing,  make  the  injunction  perpetual,  if  satisfied  there  never 
should  be  any  further  order  to  the  contrary. 

6.  Decree — upon  what  pleadings.  Where  a  bill,  cross-bill,  petition  and 
answers  thereto,  relating  to  the  same  subject  matter,  are  consolidated  and 
heard  together,  and  a  decree  rendered,  it  will  be  considered  as  made  in  view 
of  all  the  allegations  of  the  parties  as  contained  in  all  the  pleadings,  although 
the  petition  and  cross-bill  may  be  dismissed  on  the  hearing. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second 
District. 

Messrs.  Gardner  &  Schuyler,  for  the  plaintiffs  in  error. 

Mr.  G.  D.  A.  Parks,  and  Messrs.  Munn  &  Munn,  for  the 
defendants  in  error. 

Messrs.  Isham  &  Lincoln,  for  the  defendants  in  error 
Ezra  B.  McCagg,  Eobert  T.  Lincoln  and  Edmund  Allen. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

The  case  presented  by  the  record  respects  two  separate  and 
distinct  coal  mining  leases,  claimed  to  have  belonged,  at  the 
date  of  the  controversy,  to  the  Wilmington  Star  Mining  Com- 
pany of  Coal  City,  by  assignment  from  the  lessees,  respectively, 
— one  executed  in  1870  by  Ezra  B.  McCagg  and  John  For- 
sythe,  to  Alexander  Crombie,  of  the  north-east  quarter  of 
section  8,  and  the  west  half  of  the  south-west  quarter  of  sec- 
tion 9,  township  32  north,  range  9  east,  in  Will  county;  the 
other  executed  in  1871  by  Edmund  Allen,  to  Henry  E.  Ham- 
ilton, of  the  west  half  of  the  south-west  quarter  of  section  5, 
in  the  same  township  and  range. 
19—95  III. 
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In  a  suit  of  Bacon  Wheeler  against  this  mining  company, 
in  the  circuit  court  of  Will  county,  Milford  D.  Buchanan 
had,  on  the  15th  day  of  March,  1878,  been  appointed  receiver 
of  the  goods  and  chattels  of  said  company,  and  of  its  real 
estate. 

On  the  20th  day  of  April,  1878,  Allen,  as  landlord  of  the 
west  half  of  the  south-west  quarter  of  section  5,  filed  a  bill 
in  chancery  in  said  circuit  court,  against  the  company  and 
Buchanan,  its  receiver,  alleging  that  the  company's  mining 
lease  from  Allen  had  been  forfeited,  and  praying  for  an  injunc- 
tion to  restrain  the  taking  away  of  certain  coal  mining  ma- 
chinery. A  temporary  injunction  was  granted.  The  company 
and  the  receiver  answered,  and  filed  a  cross-bill  against  Allen, 
praying  for  an  injunction  to  restrain  him  from  taking  posses- 
sion of  the  land.  A  temporary  injunction  was  granted  on  the 
cross-bill,  and  afterwards  dissolved  on  motion. 

Buchanan,  the  receiver,  then,  on  the  23d  day  of  September, 
1878,  filed  in  said  court,  in  the  suit  of  Bacon  Wheeler  against 
this  company  wherein  Buchanan  had  been  appointed  receiver, 
his  petition,  averring  that  the  company  owned  the  Allen  lease, 
and  also  owned  the  lease  from  McCagg  and  Forsytheto  Crom- 
bie,  of  the  north-east  quarter  of  section  8,  and  the  west  half 
of  the  south-west  quarter  of  section  9,  and  that  on  the  McCagg 
and  Forsythe  land  there  was  a  railroad  track.  He  avers  that 
the  company  had  ceased  mining  on  the  McCagg  and  Forsythe 
land  prior  to  his  appointment  as  receiver;  that  on  July  14, 
1878,  Allen  took  possession  of  the  railroad  track  on  the 
McCagg  and  Forsythe  land,  and  also  forcibly  ejected  the 
receiver's  employees  from  the  Allen  land,  and  that  Baird, 
Hickox  &  Co.,  as  tenants  of  Allen,  are  in  possession  of  the 
Allen  land. 

The  petition  prays  that  the  estate  in  the  petitioner's  hands 
may  be  protected  and  preserved ;  that  Allen,  Baird,  Hickox 
&  Co.,  and  all  persons  claiming  under  them,  be  ordered  to 
surrender  to  petitioner  possession  and  control  of  said  real 
estate,  and  restore  to  petitioner  the  rights  and  privileges  held 
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by  him  as  such  receiver  by  virtue  of  said  leases,  and  to  deliver 
up  to  petitioner  as  such  receiver  all  the  personal  property 
which  belonged  to  said  receiver,  and  that  all  the  rights  of 
the  receiver  might  continue  as  when  he  accepted  the  trust, 
and  that  said  Allen,  and  Baird,  Hickox  &  Co.  be  remanded 
to  the  proper  forum  where  the  questions  involved  could  be 
adjusted  and  the  stockholders  of  the  company  be  heard. 

Allen,  and  McCagg  and  Lincoln,  (the  latter  being  the 
assignee  of  Forsythe,)  answer  the  petition  jointly  and  sever- 
ally— McCagg  and  Lincoln  for  themselves,  and  as  to  the 
railroad  on  their  land.  The  other  respondents  answered  as 
to  the  Allen  land.  No  replication  was  filed  to  the  answers, 
and  no  testimony  taken  or  heard;  and  on  October  19,  1878, 
the  court  ordered  that  said  cause  of  Edmund  Allen  against 
said  company,  and  Buchanan  as  receiver,  be  consolidated  with 
said  original  cause  of  Bacon  Wheeler  against  said  company, 
and  a  final  decree  was  entered  that  the  injunction  on  Allen's 
bill  be  made  perpetual,  and  the  said  cross-bill  be  dismissed 
for  want  of  equity,  and  that  the  said  company  pay  the  costs 
of  the  proceedings.  And  Buchanan,  the  receiver,  moving 
upon  his  petition  for  an  order  upon  Allen,  and  Baird,  Hickox 
&  Co.,  and  upon  McCagg  and  Lincoln,  that  they  surrender  to 
him  the  Allen  leased  land,  and  also  the  McCagg  and  Forsythe 
land  and  its  railroad,  it  was  ordered  that  the  prayer  of  the 
petition  be  denied,  and  further,  that,  u  inasmuch  as  the  merits 
of  the  several  matters  of  controversy  involved  in  said  bill, 
cross-bill  and  petition,  have  been  fully  adjudicated  and  deter- 
mined, that  said  receiver  take  no  proceedings  whatever  to 
disturb  the  said  Allen,  or  his  lessees  or  assigns,  in  the  posses- 
sion of  said  premises  described  in  said  petition,  without  the 
further  order  and  sanction  of  this  court." 

The  company  took  the  case  on  error  to  the  Appellate  Court 
for  the  Second  District,  where  the  decree  was  affirmed,  and 
the  case  now  comes  to  this  court. 

It  will  be  perceived  from  the  statement  made,  that  the  case 
is  not  presented  in  the  same  aspect  with  regard   to  both  the 
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mining  lease  here  involved,  hence  requiring  a  separate  con- 
sideration respecting  them. 

As  respects  the  McCagg  &  Forsythe  lease,  Buchanan,  the 
receiver  of  the  Wilmington  Star  Mining  Company,  appointed 
such  in  a  suit  in  chancery  of  Bacon  Wheeler  against  said  com- 
pany, files  a  petition  in  said  suit,  alleging  that  his  company, 
prior  to  its  insolyency,  was  lessee  by  assignment  of  this  McCagg 
&  Forsythe  land,  by  assignment  of  lease  thereof  from  McCagg 
&  Forsythe  to  Alexander  Crombie,  but  had  suspended  opera- 
tions on  the  land  and  only  used  the  railroad  track  erected 
thereon.  He  attaches,  as  an  exhibit,  the  lease,  which  shows 
that  McCagg  &  Forsythe  leased  to  Crombie,  by  a  written 
lease  requiring  him  to  prosecute  mining  for  coal  without  inter- 
ruption, and  forbidding  him  to  assign  the  lease  without  their 
consent  in  writing,  and  providing  for  a  forfeiture  and  deter- 
mination of  the  lease  in  case  of  breach  of  any  of  its  provisions, 
and  that,  in  case  of  the  determination  of  the  lease,  the  lessee 
was  to  surrender  up  the  premises  and  property. 

McCagg  and  Lincoln,  (the  latter  being  the  assignee  of  For- 
sythe,) on  October  7,  1878,  answer  the  petition  (the  answer 
being  verified  by  affidavit,)  and  deny  that  either  the  company 
or  the  receiver  had  any  rights  under  the  Crombie  lease, 
alleging  that  they  never  assented  to  or  recognized  the  alleged 
assignment  by  Crombie;  that  for  more  than  a  year  then 
past  all  mining  operations  at  the  mine  had  been  discontinued 
by  Crombie;  that  the  mine  had  been  dismantled  and  the 
machinery,  etc.,  taken  away  long  before  the!  appointment  of 
the  receiver;  that  Crombie  and  the  company  avowed  their 
purpose  to  abandon  the  mine  and  not  resume  operations  there 
at  any  future  time;  that  to  formally  determine  the  lease 
respondents,  on  the  8th  of  May,  1878,  served  notice  on  Buch- 
anan, the  receiver,  and  Crombie,  of  their  election  to  forfeit  the 
lease,  and  that  after  the  service  of  the  notice  no  resistance  was 
offered  to  the  re-entry  of  the  respondents;  that,  by  the  terms 
of  the   lease,   in   event  of  determination   by   forfeiture,  the 
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lessors  were  authorized  to  re-enter  and  take  possession  of  the 
premises  and  the  property  placed  thereon  for  mining  purposes. 

The  statements  of  the  answer  were  not  in  any  manner  con- 
troverted, either  by  replication  or  by  proof. 

We  do  not  see  what  other  order  a  court  could  properly 
make  in  such  a  case  as  to  McCagg  and  Lincoln,  and  Allen 
holding  under  them,  than  to  deny  the  prayer  of  the  petition. 

But  plaintiffs  in  error  object  to  the  further  order  made  by 
the  court,  after  denying  the  prayer  of  the  petition,  that  the 
receiver  should  not  disturb  Allen  or  his  lessees  in  possession 
of  the  premises  without  the  further  order  or  sanction  of  the 
court,  and  say:  "  As  to  the  defendants  in  error  McCagg  and 
Lincoln,  they  were  made  parties  defendant  to  the  receiver's 
petition,  and  answered  accordingly.  As  the  petition  was  dis- 
missed on  the  final  hearing,  the  defendants  were  out  of  court, 
and  any  order  or  decree  entered  as  to  them  on  the  prayer  of 
the  Allen  bill  was  absolutely  void,  for  the  reason  they  were 
not  parties  to  the  bill." 

But  as  to  McCagg  and  Lincoln,  and  Allen  claiming  under 
them,  the  order  was  not  entered  on  the  prayer  of  the  Allen 
bill.  The  receiver's  petition,  and  McCagg  and  Lincoln  and 
Allen's  answer  thereto,  as  to  the  McCagg  &  Forsy  the  land, 
were  in  the  suit  in  which  Buchanan  was  appointed  receiver, 
and  the  order  was  entered  in  that  cause  denying  the  prayer 
of  the  petition  ;  and  what  is  complained  of  further,  was  but 
giving  the  receiver  instructions  as  to  his  management  of  the 
business  in  his  charge.  We  think  this  might  properly  be 
done. 

With  respect  to  the  other  lease,  that  of  Allen,  various  ob- 
jections are  made  to  the  proceedings  in  regard  thereto,  as  the 
not  dismissing  the  Allen  bill,  the  dismissing  the  cross-bill, 
denying  the  prayer  of  the  petition,  granting  the  injunction 
on  the  Allen  bill,  and  making  it  perpetual. 

The  Allen  lease  provided  for  the  payment  of  a  rent  of 
fifteen  cents  per  ton  for  each  ton  of  coal  mined,  and  after  the 
expiration  of  eight  months   a  royalty  of  one  ton  per  day  as 
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additional  rent,  the  rent  to  be  paid  on  the  15th  day  of  each 
month,  and  that  the  mining  operations  should  be  prosecuted 
with  reasonable  diligence,  and  that  in  case  of  failure  to  per- 
form the  covenants  of  the  lease,  the  lessor  could  declare  the 
lease  ended  and  re-enter,  and  that  after  default  the  lessee  was 
to  surrender  up  possession  of  the  premises  and  the  improve- 
ments, etc.,  which  the  lessor  was  to  receive  in  lieu  of  damages, 
etc.  After  appointment  had  been  made  of  a  receiver  of  the 
company,  and  on  April  20,  1878,  Allen  filed  his  bill  against 
the  company  and  the  receiver  (making  the  lease  an  exhibit) 
alleging  default  in  the  covenants  of  the  lease  in  two  particu- 
lars,— in  the  non-payment  of  the  rent  due  on  the  loth  day  of 
March,  1878,  and  in  the  failure  to  prosecute  mining  opera- 
tions with  reasonable  diligence,  whereby  the  lease  had  become 
forfeited;  and  that  in  exercise  of  his  right  to  determine  the 
lease,  he  had  given  notice  thereof  to  the  company,  and  would 
proceed  to  repossess  himself  of  the  premises  within  twenty 
days  from  the  service  of  the  notice,  praying  for  an  injunction 
to  restrain  the  company  and  its  receiver  from  removing  from 
the  premises  any  machinery,  etc.,  pending  the  proceedings 
instituted  by  complainant  to  recover  possession  thereof,  and 
until  further  order  of  the  court. 

The  answer  of  the  company  and  the  receiver  denied  there 
was  any  rent  due,  admitted  a  suspension  of  mining  operations, 
but  that  it  was  only  temporary  and  not  with  the  intention  of 
abandonment,  and  assigning  reasons  for  the  want  of  diligence 
in  prosecuting  the  work  of  mining.  No  replication  appears 
to  have  been  filed  to  this  answer.  At  the  same  time  of  filing 
their  answer,  May  14,  1878,  the  company  and  the  receiver 
filed  their  cross-bill  praying  for  a  counter  injunction  against 
Allen  to  restrain  him  from  further  prosecuting  his  proceed- 
ings to  obtain  possession  of  the  demised  premises.  No  answer 
was  filed  to  this  cross-bill. 

Subsequently,  on  their  motion,  leave  was  granted  the  com- 
pany and  receiver  to  withdraw  their  cross-bill  and  to  file  the 
same  as  an  original  bill.     On  the  15th  day  of  June  following 
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the  temporary  injunction  which  had  been  granted  on  the 
cross-bill  was  dissolved. 

On  the  23d  day  of  September,  1878,  as  before  stated,  the 
receiver  filed  his  petition  in  the  case  of  Bacon  against  this 
company,  wherein  he  had  been  appointed  receiver,  and  in  this 
petition  set  up  the  whole  subject  matter  of  the  controversy 
involved  in  the  aforesaid  bill  of  Allen  and  the  said  cross-bill 
thereto,  and  also  the  additional  matter  of  the  McCagg  & 
Forsythe  lease. 

In  the  answer,  verified  by  affidavit  of  Allen,  to  this  petition, 
he  sets  forth  the  previous  filing  of  the  bill  of  Allen  against 
the  company  and  the  receiver,  and  of  the  cross-bill  of  the 
company  and  receiver;  that  upon  full  hearing  of  said  cause 
upon  original  bill,  answer  and  cross-bill,  an  order  was  made 
dissolving  the  injunction  on  said  cross-bill,  and  continuing 
the  injunction  on  the  original  bill;  and  then  avers  that  after 
such  determination,  the  solicitor  for  the  receiver  distinctly 
announced  to  the  solicitor  for  Allen  that,  having  taken  coun- 
sel in  Chicago  on  that  subject,  he  should  not  prosecute  any 
appeal,  as  at  first  proposed,  and  told  him  to  inform  respondent 
of  such  determination;  and  that  he  might  proceed  on  the 
following  Monday  to  take  possession  of  the  premises  accord- 
ing to  the  demand  in  writing  previously  made  upon  the 
receiver.  That  accordingly  respondent  did  take  possession 
of  the  premises,  and  leased  the  same  to  Baird,  Hickox  &  Co., 
for  a  term  of  ten  years;  that  said  lessees,  at  an  expense  of 
not  less  than  $4000,  had  refitted  the  mine  and  resumed  opera- 
tions, and  were  raising  at  an  average  of  two  hundred  tons  of 
coal  a  day  therefrom. 

As  before  said,  this  answer  was  n^,t  questioned  by  excep- 
tions, nor  contradicted  by  either  pleading  or  proof.  And  on 
the  19th  day  of  October  following,  the  final  decree  was  en- 
tered, no  proofs  whatever  having  been  taken. 

The  essential  matter  involved  here  was  the  right  of  for- 
feiture of  Allen's  lease.  Upon  the  allegations  of  the  parties, 
there  being  nothing  more,  we  should  say  it  does   not  appear 
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that  there  was  a  right  to  forfeit  the  lease  for  non-payment  of 
rent. 

Whether  there  was  for  not  prosecuting  the  mining  opera- 
tions with  due  diligence,  admits  of  question.  But  we  do  not 
feel  called  upon  to  go  into  the  inquiry  and  determine  what 
was  the  strict  right  in  this  respect,  in  view  of  the  nature  of 
the  proceedings  here. 

The  court  here  had  in  its  custody,  and  was  in  the  adminis- 
tration of  the  estate  of  an  insolvent  corporation  over  which 
it  had  appointed  its  receiver.  We  view  the  bill,  cross-bill 
and  petition  as  of  the  same  essential  character,  as  being  all  in 
the  nature  of  applications  to  the  circuit  court  having  jurisdic- 
tion over  the  receiver,  the  estate  and  the  business,  respecting 
the  administration  and  management  of  the  property.  And 
the  applications  were  all  finally,  by  a  formal  order,  consoli- 
dated with  the  principal  case  in  which  the  receiver  had  been 
appointed,  and  were  all  heard  together. 

The  leasehold  interests  involved  here  depended  for  their 
preservation  upon  the  special  condition  of  continued  active 
operations.  Whether  they  should  be  kept  on  foot  was  a 
problem  of  business  economy  as  well  as  law.  The  jurisdic- 
tion of  the  court  in  such  case  must  be  largely  discretionary, 
and  we  think  should  not  be  interfered  with  by  an  appellate 
tribunal  save  in  instances  of  flagrant  error  and  injustice. 
And  we  find  none  such  here. 

Allen,  in  his  bill,  had  proposed,  under  the  sanction  of  the 
court,  to  prosecute  proceedings  to  test  his  right  of  forfeiture 
under  his  lease.  For  this  purpose  due  notice  had  been  served. 
But  his  proceeding  was  stayed  by  injunction  granted  upon  the 
cross-bill  of  the  compan||and  the  receiver.  Upon  the  dissolu- 
tion of  this  injunction,  as  appears  by  sworn  answer  uncontra- 
dicted, Allen  was  soon  after  expressly  informed,  by  a  message 
from  the  attorney  for  the  company,  as  well  as  the  receiver, 
that  no  appeal  would  be  prosecuted,  and  that  on  the  following 
Monday  he,  Allen,  might  proceed  to  take  possession  of  the 
piemises.     He   accordingly  did  so,  and   made  a  new  lease  of 
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the  premises  to  lessees,  who  proceeded  thereunder  and  refitted 
the  mine  and  resumed  operations,  making  a  large  expenditure 
of  money  in  so  doing. 

After  this  abandonment  of  the  lease  and  surrender  of  pos- 
session, and  such  action  had  upon  the  faith  thereof,  it  would 
be  highly  inequitable  to  retract  what  was  a  virtual  surrender 
of  the  lease,  and  there  should  be  an  estoppel  to  do  so. 

We  do  not  agree  with  the  view  urged,  that  as  on  final  hear- 
ing the  prayer  of  the  petition  was  denied,  the  petition  and 
answer  thereto  were  dismissed  out  of  court,  and,  therefore, 
that  the  decree  was  entered,  not  on  the  allegations  of  the 
petition  and  answer  thereto,  but  on  the  original  bill  and  an- 
swer. We  do  not  think  that  the  petition  is  to  be  disconnected 
from  the  bill  and  cross-bill,  and  they  be  treated  as  if  they 
were  separate  proceedings,  but  that  the  whole  record  is  to  be 
taken  together,  and  the  decree  of  the  court  be  considered  as 
made  in  view  of  all  the  allegations  of  the  parties  as  contained 
in  all  the  pleadings  in  the  case. 

Criticism  is  made  upon  the  language  of  the  bill,  as  not  be- 
ing sufficient  to  found  an  injunction  upon. 

We  think  the  allegations,  in  this  respect,  have  been  consid- 
ered with  too  much  strictness,  and  further,  that  the  peculiar 
status  of  the  estate]  here,  and  relation  of  the  parties,  do  not 
require  the  application  of  all  the  strict  rules  of  pleading  which 
obtain  between  ordinary  litigants. 

It  is  objected  that  the  bill  was  for  a  temporary  injunction 
only,  to  restrain  the  removal  of  property  pending  proceedings 
at  law  for  the  possession  of  the  demised  premises  after  the 
default,  etc.,  and  that  it  was  error  to  make  the  injunction 
perpetual,  there  being  no  such  relief  prayed. 

The  prayer  was  for  an  injunction  pending  such  proceedings, 
and  until  the  further  order  of  the  court.  If  the  court,  in 
decreeing  the  injunction,  was  satisfied  there  never  should  be 
any  further  order  of  the  court  to  the  contrary  of  the  injunc- 
tion, the  court,  we  think,  might,  not  improperly,  under  the 
prayer  of  the  bill,  make  the   injunction  perpetual.     If  there 
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was  reason  for  an  injunction  in  the  case,  there  was  the  same 
reason  for  its  being  perpetual.  We  regard  this  objection  as 
one  relating  to  no  more  than  a  matter  of  form. 

The  orders  and  decree  being  with  reference  to  the  adminis- 
tration of  an  estate,  which  was  in  the  custody  of  the  court, 
and  under  its  superintendence,  we  find  no  sufficient  reason  for 
interference  therewith,  and  the  decree  will  be  affirmed. 

Decree  affirmed. 


Henry  W.  Gardner  et  al. 

v. 

The  Commercial  National  Bank  of  Providence. 

Filed  at  Ottawa  May  18,  1880. 

1.  Assignment  for  benefit  of  creditors — by  what  law  determined  as  to  its 
validity.  The  validity  of  a  deed  of  assignment  of  property,  although  executed 
in  another  State,  so  far  as  it  attempts  to  convey  real  estate  situate  in  this 
State,  must  be  determined  by  the  laws  of  this  State. 

2.  Same — when  fraudulent  as  to  creditors.  The  placing  of  property  in  the 
hands  of  an  assignee  for  any  other  purpose  than  to  distribute  it  or  its  proceeds 
among  creditors,  is  fraudulent  and  void  as  to  creditors.  If  made  to  procure 
time  or  for  the  benefit  of  the  assignor,  it  is  fraudulent;  and  when  the  assignor 
has,  or  thinks  he  has  more  property  than  is  necessary  to  pay  his  debts,  the 
assignment  can  only  be  presumed  to  be  intended  for  his  own  benefit,  for  in 
that  event  he  only  is  to  be  profited. 

3.  A  clause  in  an  assignment  for  the  benefit  of  creditors,  authorizing  the 
assignee  to  carry  on  the  business  of  the  assignor  for  such  time  as  the 
assignee  may  deem  necessary  to  prevent  shrinkage  and  loss,  and  closing  out 
and  liquidating  the  same  to  the  best  advantage,  where  the  deed  recites  that 
the  assignor  has  property  sufficient  to  pay  three  times  what  he  owes, 
together  with  a  clause  that  the  assignee  may  make,  assign,  endorse  and 
guarantee  any  and  all  bills  of  exchange  and  promissory  notes  or  other  paper 
for  any  new  indebtedness  or  liability  that  may  be  contracted  in  carrying  on 
the  business,  and  to  lease  or  mortgage  the  real  estate,  etc.,  unless  compelled 
sooner  to  close  upon  the  request  of  a  majority  of  the  creditors,  clearly  vests 
power  in  the  assignee  to  hinder  and  delay  creditors  and  renders  the  assign- 
ment fraudulent. 
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4.  To  make  such  a  deed  valid  the  debtor's  property  must  be  immediately 
and  without  restriction  transferred  to  the  assignee  with  a  general  authority 
to  him  to  receive,  hold  and  dispose  of  it  for  the  equal  benefit  of  all  the  cred- 
itors in  the  order  of  preference,  if  any. 

5.  It  has  been  held  by  this  court  that  a  clause  in  an  assignment  author- 
izing the  sale'of  the  assigned  property  on  a  credit,  renders  the  same  void,  as 
delaying  creditors.  The  same  principle  applies  with  equal  force  to  a  clause 
authorizing  the  assignee  to  hold  the  property  and  continue  the  business  until 
new  debts  are  contracted,  and  then  to  mortgage  the  assigned  property  to 
secure  their  payment  or  to  sell  the  same  and  devote  the  proceeds  to  their  pay- 
ment. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

The  Commercial  National  Bank  of  Providence,  Rhode 
Island,  sued  out  a  writ  of  attachment  againt  Davis,  Towne, 
Tew  and  Sackett,  copartners,  under  the  firm  name  of  Sackett, 
Davis  &  Co.,  which  was  levied  on  certain  real  estate,  the  legal 
title  whereof  was  in  Sackett. 

•Henry  W.  Gardner,  Lodowick  Bray  ton  and  Joseph  B. 
Matthewson  interpleaded,  claiming  that  they  were  the  owners 
of  the  attached  property  as  trustees,  etc.  To  this  there  was 
an  answer  denying  that  they  were  such  owners. 

By  agreement  of  parties  the  cause  was  submitted  for  trial 
on  the  interpleaders. 

Judgment  was  rendered  in  favor  of  the  bank  and  against 
the  parties  claiming  as  trustees,  and  as  such  interpleading; 
and,  thereupon,  they  appealed  to  this  court.  They  claimed 
under  the  following  deed  of  assignment,  which  was  read  in 
evidence  on  the  trial : 

"  Whereas,  the  said  Sackett,  Davis  &  Co.  are  indebted  to 
divers  persons  in  divers  sums  of  money,  and  their  assets, 
although  amounting  in  value  to  about  three  times  their  said 
indebtedness,  can  not  immediately  be  made  available  for  the 
payment  of  the  same,  as  their  said  indebtedness  shall  from 
time  to  time  mature;  and  whereas,  the  said  parties  are  desir- 
ous of  equally  securing  and  paying  all  their  said  indebtedness 
by  the  conveyance  of  all  their  properties  to  the  said  parties  of 


300        Gardner  et  al.  v.  Commercial  Nat.  Bank.      [May 


Statement  of  the  case. 


the  second  part  in  trust,  as  hereinafter  provided,  which  trust 
the  said  parties  of  the  second  part  do  by  these  presents  accept. 

"And,  whereas,  the  best  interests  of  the  creditors  may 
require  that  the  jewelry  business  in  which  the  said  Sackett, 
Davis  &  Co.  have  been  hitherto  engaged,  should  be  for  some 
period  continued  by  the  said  trustees,  and  by  them  gradually 
discontinued  and  closed  out. 

"  Therefore,  said  parties  of  the  first  part,  in  consideration 
of  the  premises  and  of  the  trusts  hereinafter  set  forth,  and  of 
one  dollar,  convey,  etc.,  to  the  parties  of  the  second  part,  the 
survivor  or  survivors  of  them,  etc.,  all  the  real  and  personal 
estate  of  which  the  parties  of  the  first  part  or  any  or  either  of 
them  are  seized  or  possessed,  or  to  which  they  or  any  of  them 
are  entitled,  or  have  any  interest  in  as  copartners  or  other- 
wise, except  such  property  as  is  exempt  from  attachment  by 
law.  Upon  the  following  trusts:  They  shall  take  possession 
of  all  the  property  hereby  conveyed,  and  shall  have  power  to 
invest,  reinvest  and  change  investments  of  the  same,  and  to 
manage,  act  and  deal  with  said  property  absolutely  in  their 
uncontrolled  discretion,  as  they  may  judge  for  the  best  inter- 
est of  all  the  creditors.  They  shall  have  free,  full  and  uncon- 
trolled power,  in  their  discretion,  to  carry  on  the  said  jewelry 
business  of  the  parties  of  the  first  part,  for  such  time  as  the 
said  trustees  may  deem  for  the  best  interests  of  the  creditors 
and  necessary  for  the  purpose  of  preventing  shrinkage  and 
loss,  and  of  closing  out  and  of  liquidating  the  same  to  the  best 
advantage;  and  therein  to  draw,  make,  sign,  indorse  and 
guarantee  any  and  all  bills  of  exchange,  promissory  notes  or 
other  commercial  paper,  as  well  in  renewal  or  extension  of 
any  commercial  paper  on  which  the  said  parties  of  the  first 
part  are  now  liable,  in  any  form,  or  for  any  other  existing 
debts  or  liability  of  the  said  parties  of  the  first  part,  or  for  any 
new  indebtedness  or  liability  which  may  be  contracted  in  so 
carrying  on  said  business:  Provided,  however,  that  the  fore- 
going authority  to  carry  on  said  jewelry  business,  for  the  pur- 
poses  above  declared,   shall   forthwith   cease  and   determine 
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whenever  a  majority  in  amount  of  the  creditors  of  said  parties 
of  the  first  part  shall  so  direct  the  said  trustees.  They  shall 
have  free,  full  and  uncontrolled  power,  in  their  discretion,  to 
sell  any  and  all  of  the  real  property  hereby  conveyed,  and  to 
sign,  seal,  acknowledge  and  deliver  any  deed  or  deeds,  con- 
veyance or  conveyances,  of  such  real  property  from  time  to 
time  as  they  may  judge  best,  and  so  as  to  pass  the  fee  thereof, 
and  with  or  without  warranties,  as  they  may  deem  best,  and 
in  like  manner  to  lease  the  same  upon  such  terms  as  they  may 
see  fit,  or  to  mortgage  any  and  all  of  said  real  property  and  to 
sell  and  transfer,  pledge  or  mortgage,  any  and  all  of  the  per- 
sonal property  hereby  conveyed;  to  settle  and  compound  for 
any  debts  or  other  choses  in  action  held  in  trust  under  this 
indenture,  and  to  give  good  and  sufficient  receipts,  acquit- 
tances and  discharges  for  the  same ;  and  the  said  parties  of  the 
first  part  hereby  declare  that  the  receipt  of  the  said  trustees 
for  any  rent,  interests,  dividends  Or  other  moneys  whatsoever 
shall  be  a  full  acquittance  and  discharge  for  the  same. 

"And  the  said  parties  of  the  first  part  hereby  direct  the 
said  trustees, — after  paying  all  taxes  and  assessments  upon  said 
trust  property,  and  for  all  repairs  and  improvements  they  may 
make  or  cause  to  be  made  of  or  upon  the  same,  and  all  ex- 
penses of  managing  said  property,  including  the  premiums 
for  such  insurance  upon  the  insurable  property  hereby  con- 
veyed as  the  said  trustees  may  keep  and  maintain,  and  after 
reserving  to  themselves  a  reasonable  compensation  for  their 
services  hereunder,  and  paying  in  full  the  wages  due  from  the 
said  parties  of  the  first  part  to  all  persons  who  have  performed 
labor  within  six  months  previous  to  the  date  hereof,  not  ex- 
ceeding one  hundred  dollars  to  any  one  person, — to  retire  all 
of  the  said  indebtedness  and  liabilities  of  the  said  parties  of 
the  first  part,  including  such  as  may  be  contracted  by  said 
trustees  in  carrying  on  the  said  jewelry  business  or  otherwise, 
in  carrying  out  the  provisions  of  this  indenture,  as  rapidly  as, 
in  their  opinion,  it  can  judiciously  be  done  out  of  the  profits, 
income  and  revenues  of  the  jewelry  business  and  any  invest- 
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ments  of  said  trust  property,  and  by  the  sale,  pledge  or  mort- 
gage of  such  of  the  real  and  personal  property  held  in  trust 
under  this  deed,  as  they  may  think  desirable,  and  in  so  doing 
to  make  such  dividends  or  pro  rata  payments  on  account  of 
all  said  indebtedness  and  liabilities,  from  time  to  time,  as  the 
said  trustees  may  deem  prudent  and  for  the  best  interests  of 
all  the  creditors;  and  as  rapidly  as  in  the  opinion  of  said 
trustees  it  can  judiciously  be  done,  to  convert  the  whole  of 
the  property  hereby  conveyed,  or  so  much  thereof  as  may 
be  necessary,  into  money,  and  apply  and  appropriate  to  the 
payment  in  full,  if  sufficient,  otherwise  ratably,  of  all  claims 
and  demands  against  the  said  parties  of  the  first  part,  account- 
ing to  them,  their  heirs,  etc.,  for  any  surplus  that  may  remain, 
it  being  the  true  intent  and  meaning  hereof  to  convey  all  of 
the  property  and  estate  of  the  said  parties  of  the  first  part  to 
the  said  parties  of  the  second  part,  for  the  equal  benefit  of  all 
the  creditors  of  the  said  parties  of  the  first  part  in  proportion 
to  their  respective  claims,  and  that  as  soon  as  may  be,  having 
regard  to  the  best  interests,  and  avoiding  needless  sacrifice  of 
the  property  hereby  conveyed,  (in  order  that,  if  possible,  all 
of  said  claims  may  be  paid  in  full,)  the  said  trustees  shall 
convert  said  property,  or  so  much  thereof  as  may  be  neces- 
sary, into  money  and  apply  to  the  equal  payment  of  all  said 
claims  without  preference,  other  than  the  wages  of  labor 
aforementioned;  the  said  parties  of  the  first  part  not  intend- 
ing, however,  by  this  declaration,  to  limit  or  restrict  any  of 
the  power  hereinbefore  given  to  said  trustees,  and  which  they 
may  deem  it  for  the  best  interests  of  the  creditors  to  exer- 
cise." 

Acknowledged  by  all  the  parties  of  the  first  part  before  a 
notary  public  of  said  Providence,  on  the  5th  day  of  Decem- 
ber, 1878,  and  recorded  in  the  recorder's  office  of  Cook  county, 
Illinois,  December  9,  1878. 

Henry  W.  Gardner  and  others  also  read  in  evidence  a  deed 
from  the   defendant,   George   H.   Sackett,  and  wife,  to   said 
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Henry  W.  Gardner  and  others,  dated  the  31st  day  of  Decem- 
ber, A.  D.  1878,  which  is  as  follows: 

"Whereas,  by  an  indenture  made  and  entered  into  on  the 
5th  day  of  December,  A.  D.  1878,  between  Thomas  Davis, 
Lauriston  Towne,  George  P.  Tew,  all  of  the  city  and  county 
of  Providence,  State  of  Rhode  Island,  and  George  H.  Sackett, 
of  Brooklyn,  in  the  county  of  Kings,  and  State  of  New  York, 
all  copartners,  doing  business  in  the  said  city  of  Providence, 
under  the  firm  name  or  style  of  Sackett,  Davis  &  Co.,  parties 
of  the  first  part,  and  Henry  W.  Gardner,  Lodowick  Bray  ton 
and  Joseph  B.  Matthewson,  all  of  the  said  Providence,of  the 
second  part,  the  said  Sackett,  Davis  &  Co.  did  grant,  assign 
and  convey  to  the  said  Gardner,  Brayton  and  Matthewson 
and  the  survivors  and  survivor  of  them,  their  heirs  and 
assigns,  all  and  singular  the  property,  real  and  personal,  of  the 
said  Sackett,  Davis  &  Co.,  and  each  of  the  aforenamed  mem- 
bers of  said  firm,  not  exempt  by  law  from  attachment,  upon 
trust,  as  therein  specified,  for  the  equal  benefit  of  the  creditors 
of  said  firm  of  Sackett,  Davis  &  Co.,  as  by  the  said  indenture 
of  trust,  reference  thereto  being  had,  will  more  fully  and  at 
large  appear.  And,  whereas,  certain  parcels  of  the  real  prop- 
erty of  the  said  Sackett,  Davis  &  Co.  have  been  held  in  trust 
for  said  firm  by  individual  members  thereof,  from  whom,  for 
the  purpose  of  assuring  the  title  thereto  in  the  said  Gardner, 
Brayton  &  Matthewson,  trustees  as  aforesaid,  it  is  desired  to 
take  conveyances  thereof  to  the  said  trustees." 

Therefore,  conveys  to  said  Henry  W.  Gardner  and  others 
certain  parcels  of  real  estate  in  said  Cook  county,  Illinois, 
including  the  property  attached  in  this  suit. 

Duly  acknowledged  by  said  Sackett  and  wife  according  to 
the  statute  of  Illinois,  and  recorded  in  the  recorder's  office  of 
said  Cook  county,  February  13,  1879. 

The  above  was  all  the  evidence  offered  by  the  said  Henry 
W.  Gardner  and  others. 

The  plaintiff  called  as  a  witness  B.  R.  Chambers,  who  testi- 
fied as  follows: 
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"I  have  been  in  the  jewelry  business  for  several  years. 
The  said  defendants  (Sackett,  Davis  &  Co.)  are  manufacturers 
of  and  wholesale  dealers  in  jewelry,  and,  in  the  course  of 
their  business,  were  accustomed  to,  and  did  usually,  sell  their 
goods  upon  a  credit  of  from  two  to  four  months.  It  is  the 
custom  of  the  wholesale  jewelry  business  to  sell  on  credit." 

Messrs.  Hutchinson  &  Luff,  for  the  appellants. 

Messrs.  Peckham  &  Brown,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court: 

Although  the  deed  of  assignment  was  executed  in  Rhode 
Island,  yet  its  validity  and  effect,  as  an  instrument  for  the 
conveyance  of  real  estate  located  here,  must  be  determined 
by  our  law.  Story's  Conflict  of  Laws,  sec.  364;  Rorer  on 
Inter-State  Law,  pages  139,  204;  Cutter  v.  Davenport,  1  Pick. 
81;  Osborne  v.  Adams,  18  id.  245;  Hartford  v.  Nichols,  1 
Paige,  220;  Chapman  v.  Roberts,  6  id.  627;  Wills  v.  Cowper, 
2  Ham,  124;  Loving  v.  Paire,  10  Iowa,  282. 

The  deed  of  assignment  recites  that,  "whereas,  the  said 
(Sackett,  Davis  &  Co.  are  indebted  to  divers  persons  in  divers 
Jsums  of  money,  and  their  assets,  although  amounting  in  value 
to  about  three  times  their  said  indebtedness,  can  not  immediately 
*be  made  available  for  the  payment  of  the  same/'  etc.  And 
jt  empowers  the  trustees,  in  their  discretion,  "to  carry  on  the 
said  jewelry  business,  of  the  parties  of  the  first  part,  for  such 
time  as  the  said  trustees  may  deem  for  the  best  interests  of 
the  creditors,  and  necessary  for  the  purpose  of  preventing 
shrinkage  and  loss,  and  of  closing  out  and  liquidating  the 
same  to  the  best  advantage."  In  this  feature  the  case  is 
analogous  to  Van  Nest  v.  Yoe  et  al.  1  Sanford  Ch.  4,  where,  in 
a  very  well-reasoned  opinion,  the  Vice  Chancellor  held  the 
deed  of  assignment  void,  as  tending  to  hinder,  delay  and 
defraud  creditors. 


1880.]    Gardner  et  al.  v.  Commercial  Nat.  Bank.         305 

Opinion  of  the  Court. 

The  placing  of  property  in  the  hands  of  assignees  for  any- 
other  purpose  than  to  enable  them  to  distribute  it  or  its  pro- 
ceeds among  creditors,  must  necessarily  have  the  effect  to,  in 
some  degree,  hinder  and  delay  creditors  in  the  collection  of 
their  debts.  And  when  the  assignor  has,  or  thinks  he  has, 
more  property  than  is  necessary  to  pay  his  debts,  the  assign- 
ment can  only  be  presumed  to  be  intended  for  his  own  benefit, 
for,  in  that  contingency,  he  alone  is  to  be  profited.  In  the 
case  referred  to  it  is  cogently  said  by  the  Vice  Chancellor: 
"No  assignment  was  ever  made  by  a  debtor  who  supposed 
himself  to  be  solvent,  with  a  view  or  for  the  purpose  of  sell- 
ing and  converting  his  property  into  money  more  speedily 
than  it  could  be  done  by  process  of  law.  If  such  were  his 
design,  he  would  effect  it  himself  without  the  intervention  of 
an  assignee.  The  real  object  is  to  gain  time — to  prevent  the 
speedy  sale  and  conversion  which  an  execution  would  inevi- 
tably accomplish."  And,  again,  he  says:  aThe  debtor  who, 
believing  himself  more  than  solvent,  places  his  property  be- 
yond the  reach  of  the  process  of  the  law,  whatever  may  be 
the  pretence  under  which  he  cloaks  the  act,  in  the  language 
of  the  Statute  of  Frauds,  ' hinders'  and  ' delays/  and  ulti- 
mately defrauds  his  creditors.  It  is  no  answer  to  this  argu- 
ment to  say,  that  the  debtor  provides  an  ample  fund  for  the 
payment  of  the  debt,  and  that  the  creditor  is  ultimately  to  be 
paid  in  full.  The  law  gives  to  the  creditor  the  right  to  deter- 
mine whether  his  debtor  shall  have  further  indulgence,  or 
whether  he  will  pursue  his  remedy  for  the  collection  of  the 
debt.  The  deferring  of  payment  is,  generally,  an  injury  to 
the  creditor,  and  he  may  be  overwhelmed  with  bankruptcy 
for  the  want  of  the  fund  which  is  locked  up  by  the  voluntary 
assignment  of  his  debtor.  It  is  mockery  to  such  a  creditor 
to  say,  that  the  assignment  is  made  for  the  benefit  of  cred- 
itors." See  also,  to  the  same  effect,  Kellogg  v.  Slawson,  15 
Barbour,  56. 

Manifestly,  the  carrying  on   the  jewelry  business,  in  view 
of  the   assignors'   supposed   solvency,  "for  such   time  as  the 
20—95  III. 
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trustees  may  deem  *  *  *  necessary  for  the  purpose  of 
preventing  shrinkage  and  loss,  and  of  closing  out  and  liqui- 
dating the  same  to  the  best  advantage/'  could  only  be 
designed  to  prevent  a  sacrifice  of  the  assignors'  property 
and  business  that  would  result  from  the  enforcement  of  the 
payment  of  their  debts  by  the  ordinary  process  of  law;  and 
this,  as  well  as  the  further  clause  in  the  deed  of  assignment 
authorizing  them  to  "make,  sign,  indorse  and  guarantee  any 
and  all  bills  of  exchange,  promissory  notes  or  other  commer- 
cial paper,  *  *  *  for  any  new  indebtedness  or  liability 
which  may  be  contracted  in  so  carrying  on  said  business/' 
and  to  lease  or  mortgage  the  real  estate,  etc.,  clearly  vests 
power  in  the  trustees  to  hinder,  delay,  etc.,  the  creditors  in 
the  collection  of  their  debts.  They  are  not  compelled,  unless 
upon  a  request  of  a  majority  of  the  creditors,  to  close  out  and 
make  final  settlement  of  the  business,  at  any  particular  time. 
Their  judgment  of  what  is  "  for  the  best  interests  of  the  cred- 
itors, and  necessary  for  the  purpose  of  preventing  shrinkage 
and  loss,  and  of  closing  out  and  of  liquidating  the  same  to 
the  best  advantage/'  is  to  control.  And,  although  it  might 
appear  as  clearly  as  anything  could,  that  the  "best  interests 
of  the  creditors"  required  the  business  to  be  closed  up,  still, 
this  alone  is  not  sufficient,  for  they  are  also  to  have  in  view, 
before  acting,  what  is  "  necessary  for  the  purpose  of  prevent- 
ing shrinkage  and  loss,"  etc.,  etc. 

Nor  does  there  appear  any  limitation  upon  the  trustees, 
other  than  what  their  own  judgments  may  impose,  to  prevent 
their  incurring  new  debts  in  the  business,  and  incumbering 
the  property  to  its  full  value  for  their  payment,  indefinitely 
in  the  future,  or  to  prevent  their  exhausting  the  property 
assigned  in  the  payment  of  such  debts.  They  have  power  to 
carry  on  the  business,  to  create  debts  and  give  notes,  etc., 
therefor,  and  to  sell  and  convey  and  mortgage  the  real  estate. 

But  we  have  frequently  held  that  a  debtor  is  only  allowed 
to  place  his  property  beyond  the  reach  of  his  creditors  by 
making  a  general  assignment  of  all  his  property,  when  he  does 
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so  for  the  benefit  of  the  creditors,  by  devoting  it  fairly  to  the 
payment  of  his  debts,  and  not  with  a  view  to  his  own  advan- 
tage. Nesbitt  et  al.  v.  Digby  et  al.  13  III.  387;  Phelps  et  al.  v. 
Curts  et  al.  80  id.  113;  Hardin  v.  Osborne,  60  id.  93. 

To  make  such  a  deed  valid  the  debtor's  property  must  be 
unconditionally  and  without  restriction  transferred  to  the 
assignee,  with  a  general  authority  to  him  to  receive,  hold 
and  dispose  of  it  for  the  equal  benefit  of  all  the  creditors  in 
the  order  of  preference,  if  any,  provided  for.  Molntire  v. 
Benson,  20  111.  500. 

In  Vernon  v.  Morton  et  al.  8  Dana  (Ky.)  263,  the  court 
says:  "  If  the  intention  in  executing  the  deed  be  to  hinder 
and  delay  creditors,  it  will  vitiate  the  whole  deed,  though  it 
be  made  upon  a  good  consideration,  or  for  the  just  and  equit- 
able purpose  of  securing  an  equal  distribution  of  the  effects 
among  all  the  creditors. "  And  again  :  "When  it  appears 
on  the  face  of  a  deed  of  trust  that  the  motive  for  making  it 
was  to  prevent  a  sacrifice  of  the  property,  a  bad  motive  is 
shown, — a  motive  to  obstruct  the  ordinary  process  of  law,  or 
the  subjection  of  the  property  to  the  payment  of  the  debts, 
which  vitiates  the  whole  deed."  To  the  same  purport  is,  also, 
Ward  v.  Trotter,  3  Monroe,  1. 

So,  we  have  held  a  deed  of  assignment  void  because  of  a 
clause  therein  authorizing  the  sale  of  the  goods  and  property 
assigned  on  a  credit.  Boiven  v.  Parlchnrst,  24  111.  257;  Pierce 
v.  Brewster,  32  id.  268;    Whipple  v.  Pope,  33  id.  334. 

The  principle  applicable  here  is  precisely  the  same  as  in  the 
last  mentioned  cases.  There  the  sale  on  credit  was  prohibited 
because  it  would  involve  the  tying  up  of  the  assets,  and  hence 
compel  a  hindrance,  delay  and  postponement  of  the  claims 
of  creditors.  But  if  the  property  may  be  held  until  new 
debts  are  incurred  and  then  mortgaged  to  secure  their  pay- 
ment, or  sold  and  the  proceeds  devoted  to  their  payment,  it 
is  equally  clear  that  the  creditor  is  hindered,  delayed  and 
postponed  in  the  collection  of  his  debt. 
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The  suggestion  that,  as  to  such  new  debts,  the  trustees 
would  only  bind  themselves,  is  entirely  outside  of  the  language 
of  the  deed  of  assignment.  It  indirectly  but  clearly  recog- 
nizes the  right  of'  the  trustee  to  make  new  debts,  which  shall 
become  charges  upon  the  property,  and  by  necessary  implica- 
tion to  secure  the  same  by  mortgage,  or  pay  the  same  out  of 
sales  of  the  property,  and  it  is  by  its  own  terms  that,  so  far 
as  affects  the  question  under  consideration,  it  must  stand  or 
fall. 

It  is  not  necessary  that  we  should,  at  present,  question  the 
right  of  a  failing  debtor,  in  his  deed  of  assignment,  to 
authorize  his  assignee  to  continue  to  carry  on  the  business  to 
which  the  assigned  property  has  been  devoted,  when  this  is 
limited  to  disposing  of  the  stock  on  hand,  and  such  incidental 
business  as  may  be  reasonably  requisite  thereto.  But  this 
business  is  not  thus  limited.  The  deed  here  authorizes  the 
trustees  to  carry  on  the  business  generally,  for  which  purpose 
they  are  invested  with  "  full  and  uncontrolled  power,  in  their 
discretion,"  and  the  only  attempt  at  limitation  is  that  in 
respect  of  the  time  which  the  business  may  be  carried  on, 
which  we  have  before  commented  upon. 

And  this  distinguishes  the  cases  referred  to  and  relied  upon 
by  counsel  for  appellants,  from  the  present  case.  None  of 
them  sanction  the  doctrine  that  trustees  may  be  invested  with 
"  full  and  uncontrolled  power "  to  carry  on  business.  Nor 
could  a  doctrine,  so  at  variance  with  reason,  receive  our 
sanction,  even  if  announced  by  respectable  courts. 

The  court  below  properly  held  the  deed  void  as  against 
creditors,  and  its  judgment  must  therefore  be  affirmed. 

Judgment  affirmed. 
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Allen  B.  Briscoe 

v. 

Clark  County. 

Filed  at  Springfield  June  12,  1880. 

1.  Compensation  of  county  officers — clerk  hire,  etc.  —  power  of  county 
board  to  change  them  during  a  term  of  office — construction  of  the  constitution.  The 
10th  section  of  article  10  of  the  constitution  of  1870,  after  requiring  the  county 
board  to  fix  the  compensation  of  county  officers,  with  the  amount  of  their 
necessary  clerk  hire,  stationery,  fuel,  and  other  expenses,  provides  "that  the 
compensation  of  no  officer  shall  be  increased  or  diminished  during  his  term 
of  office."  This  is  a  limitation  merely  upon  the  power  of  the  county  board  to 
change  the  salary  of  the  county  officer — the  compensation  for  the  personal 
discharge  of  official  duty  by  him — during  his  term  of  office,  and  has  no  refer- 
ence to  the  fixing  of  the  amount  to  be  allowed  for  necessary  clerk  hire,  sta- 
tionery, fuel,  and  other  expenses,  the  allowances  for  such  purposes  being  at 
all  times  under  the  control  of  the  county  board.  The  compensation  or  salary 
is  to  be  fixed  in  advance,  and  can  not  be  changed  during  the  term  of  office. 
The  expenses  are  to  be  determined  from  time  to  time  by  the  necessity  which  the 
business  of  the  office  may  develop. 

2.  Fees  of  county  officers — paying  surplus  into  county  treasury — control  of 
county  board  over  that  subject.  The  county  board  has  no  authority  to  relieve  a 
county  officer  from  his  duty  to  make  regular  reports  of  his  receipts  from  the 
fees  of  his  office,  or  from  his  duty  to  pay  into  the  county  treasury  the  excess 
of  such  receipts  over  his  fixed  salary,  by  any  contract  with  the  officer  in 
respect  to  the  expenses  of  the  office.  Such  a  contract,  so  far  as  it  might 
assume  to  relieve  the  officer  from  such  duties,  would  not  be  binding,  though 
so  far  as  it  provided  a  different  mode  of  defraying  the  expeuses  of  the  office 
from  that  intended  by  a  previous  order  of  the  board,  fixing  the  amount  to  be 
expended  for  such  expenses,  the  contract  would  operate  to  do  away  with  such 
previous  order,  and  leave  the  matter  of  expenses  to  be  adjusted  upon  a  proper 
basis  between  the  officer  and  the  county  board. 

Appeal  from  the  Appellate  Court  for  the  Third  District; 
the  Hon.  Chauncey  L.  Higbee,  presiding  Justice,  and  Hon. 
O.  L.  Davis  and  Hon.  Lyman  Lacey,  Justices; — on  appeal 
from  the  Circuit  Court  of  Clark  county,  the  Hon.  O.  L.  Davis, 
Judge,  presiding. 
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Messrs.  Bobinson,  Knapp  &  Shutt,  and  Messrs.  Wilkin 
&  Wilkin,  for  the  appellant. 

Mr.  E.  Callahan,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

Section  9  of  article  10  of  our  present  constitution  relates  to 
compensation  of  county  officers  in  Cook  county. 

Section  10  says:  "  The  county  board,  except  as  provided 
in  section  9  of  this  article,  shall  fix  the  compensation  of  all 
county  officers,  with  the  amount  of  their  necessary  clerk  hire, 
stationery,  fuel,  and  other  expenses,  and  in  all  cases  where 
fees  are  provided  for,  said  co~mpensation  shall  be  paid  only 
out  of,  and  shall  in  no  instance  exceed,  the  fees  actually  col- 
lected. *  *  *  Provided,  that  the  compensation  of  no 
officer  shall  be  increased  or  diminished  during  his  term  of 
office.  All  fees  or  allowances  by  them  received  in  excess  of 
their  said  compensation  shall  be  paid  into  the  county  treasury." 

Briscoe  became  county  clerk  of  Clark  county  on  the  first 
Monday  in  December,  1873.  At  the  September  term  of  the 
county  board  next  before  his  term  began,  that  board  fixed  the 
compensation  of  the  county  clerk  at  $1200,  that  of  deputy  at 
$600,  and  for  fuel  and  stationery  $200  per  annum.  Until 
the  September  term  of  the  county  board  in  1875,  he,  as  county 
clerk,  made  his  semi-annual  reports,  showing  the  amount  of 
fees  collected,  and  showing  his  necessary  expenses  for  clerk 
hire,  stationery,  fuel,  etc.;  the  amount  of  these  expenses 
exceeding  every  year  the  amount  fixed  therefor  as  above. 
These  accounts  were  audited  and  allowed. 

At  that  term  he  made  a  bargain  with  the  board  by  which 
he  agreed  to  furnish,  at  his  own  expense,  certain  record  books, 
blanks  and  stationery,  and  to  charge  to  the  county  no  fees  in 
criminal  cases,  in  certain  cases,  and  also  to  transact  pension 
business  free  of  charge,  and  in  consideration  of  which  the 
board  agreed  to  excuse  him  from  reporting  the  amount  of  fees 
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collected  and  allow  him  to  retain  the  future  earnings  of  the 
office,  and  to  furnish  fuel  for  the  office. 

Two  years  afterward,  at  the  July  term,  1877,  the  board,  by 
resolution,  repudiated  the  contract  as  invalid. 

At  the  September  term,  1877,  he  made  some  fruitless 
attempts  to  present  and  have  audited  certain  bills  for  clerk 
hire,  stationery  and  fuel,  and  also  to  present  semi-annual 
reports  of  receipts  and  expenditures  from  1875  to  that  time. 
All  these  the  board  refused  to  receive  or  consider.  He 
thereupon  brought  an  action  against  the  county  for  that  part 
of  his  current  expenses  for  clerk  hire,  fuel  and  stationery 
which  exceeded  the  residue  of  the  fees  collected  during  that 
time,  after  deducting  therefrom  the  amount  of  his  salary,  at 
$1200  per  annum. 

The  county  pleaded  the  general  issue  and  a  plea  of  set-off, 
claiming  the  excess  of  the  amount  of  fees  actually  collected, 
over  the  amount  found  by  adding  the  clerk's  salary  ($1200  a 
year)  to  the  amounts  fixed  for  deputy  clerk  and  fuel,  etc.,  by 
the  order  of  1873  ($800  a  year). 

There  is  no  dispute  about  the  facts.  The  case  turned  upon 
the  construction  of  the  10th  section  of  article  10,  above  stated. 

The  circuit  court  held  that  the  action  of  the  county  board 
in  September,  1873,  fixing  the  allowances  to  be  made  for 
clerk  hire  and  fuel  and  stationery,  could  not  be  changed 
during  appellant's  term  of  office,  and  hence,  no  matter  what 
might  be  the  necessary  expense  of  the  office  in  that  regard, 
the  board  could  allow  no  more  and  the  appellant  could  recover 
no  more. 

The  Appellate  Court  adopted  the  same  view.  This,  we 
think,  is  error.  As  we  understand  that  clause,  it  is  the  salary 
of  the  county  officer  which  the  county  board  is  to  fix — the 
compensation  for  the  personal  discharge  of  official  duty  by 
him.  It  is  that  compensation  which  the  board  is  forbidden 
to  change  during  the  term  of  office. 

By  the  constitution  the  county  board  is  to  fix  the  compensa- 
tion which  each  county  officer  is  to  receive,  with  (in  addition  to 
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or  besides)  "  the  amount  of  their  necessary  *  *  *  expenses." 
The  compensation  or  salary  was  to  be  fixed  in  advance.  The 
expenses  were  to  be  determined  by  the  necessity  which  the 
business  of  the  office  should  develop.  We  have  already 
decided,  where  the  board  had  fixed  an  amount  in  advance  as 
that  to  be  allowed  for  these  expenses,  that  the  officer  can  not 
claim  that  amount  unless  expenses  to  that  amount  were 
actually  incurred. 

The  contract  of  September,  1875,  was  a  vicious  contract,  so 
plainly  against  the  policy  of  the  constitution  that  it  was  not 
binding  as  a  contract,  and  was  invalid  in  so  far  as  it  under- 
took to  relieve  appellant  from  his  duty  to  make  regular 
reports  of  his  receipts,  and  from  his  duty  to  pay  into  the 
county  treasury  the  excess  of  such  receipts  over  his  fixed 
salary, — but  it  was  effective  in  doing  away  with  the  work  of 
the  county  board  in  1873,  in  so  far  as  that  action  undertook 
the  extra-constitutional  work  of  fixing  in  advance  the  amount 
to  be  allowed  for  necessary  expenses.  It  follows,  that  the 
accounts  of  this  officer  with  the  county  should  be  adjusted,  by 
charging  him  with  all  the  fees  actually  collected  and  credit- 
ing him  with  his  salary,  ($1200  a  year,)  and  also  with  all 
moneys  actually  paid  out  by  him  as  expenses  for  necessary 
fuel,  stationery  and  clerk  hire. 

The  judgment  of  the  Appellate  Court  must  be  reversed,  and 

the  cause  remanded  for  proceedings  in  conformity  with  the 

views  here  expressed. 

Judgment  reversed. 

Scholfield,  J.,  did  not  participate  in  the  consideration  of 
this  case. 
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The  Illinois  Central  Railroad  Company 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Springfield  June  12,  1880. 

1.  Constitutional  law — power  to  regulate  charges  of  railroads.  The  act  of 
May  2,  1873,  to  prevent  extortion  and  unjust  discrimination  in  railroads,  is  a 
constitutional  enactment,  and  is  not  in  violation  of  the  contract  between  the 
State  and  railroad  companies,  growing  out  of  the  granting  and  accepting 
their  charters  containing  power  to  establish  such  rates  of  toll  for  the  convey- 
ance of  persons  and  property  as  they  shall,  from  time  to  time,  direct  and 
determine  in  the  by-laws. 

2.  The  charter  of  a  corporation  is,  beyond  a  doubt,  a  contract,  by  which  the 
corporation  acquires  the  powers  and  functions  to  transact  its  business  in  the 
mode  prescribed,  but  this  is,  by  necessary  implication,  subject,  the  same  as 
in  case  of  natural  persons,  to  the  legislative  power  of  the  State  to  define, 
prohibit  and  punish  extortion. 

Appeal  from  the  Circuit  Court  of  Douglas  county;  the 
Hon.  Oliver  L.  Davis,  Judge,  presiding. 

Mr.  Geo.  Trumbull,  Mr.  Geo.  W.  Wall,  and  Mr.  John 
N.  Jewett,  for  the  appellant. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  People. 
Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  is  an  action  against  the  Illinois  Central  Railroad  Com- 
pany, under  the  statute  of  this  State  of  May  2,  1873,  "  to 
prevent  extortion  and  unjust  discrimination,"  etc.  Judgment 
was  rendered  against  the  defendant  for  $1000,  and  defendant 
appeals. 

It  is  insisted  that  the  count  in  the  declaration  under  which 
judgment  was  given  is  defective.  The  case  was,  by  agree- 
ment, tried  upon  an  agreed  state  of  facts  set  out  in  the  record, 
to  which  is  added  the  following: 

"If,  upon  the  foregoing  facts,  this  court  finds  for  plaintiff, 
it  is  agreed  that  a  fine  of  $1000  may  be  assessed  by  the  court, 
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and  should  the  court  find  for  defendant,  the  judgment  is  to 
be  entered  accordingly." 

There  was  no  plea  filed.  Both  parties  submitted  the  case 
on  the  agreed  statement  of  facts,  under  the  17th  count  of  the 
declaration. 

I  am  directed  by  the  court  to  say,  that  a  majority  of  the 
court  think  the  count  in  question  is  sufficient  to  sustain  the 
judgment. 

The  proofs  in  the  record  show  clearly  a  violation  of  the 
statute,  and  the  only  question  as  to  the  propriety  of  the  judg- 
ment depends  upon  the  constitutional  power  of  the  General 
Assembly  to  pass  the  law. 

It  is  insisted  that  the  act  is  a  violation  of  a  contract  between 
the  State  and  the  corporation,  growing  out  of  the  granting 
and  accepting  of  the  charter  of  appellant. 

The  charter  provides,  that  "the  board  of  directors  shall 
have  power  to  establish  such  rates  of  tolls  for  the  conveyance 
of  persons  and  property  upon  the  same  (the  road)  as  they 
shall,  from  time  to  time,  by  their  by-laws  direct  and  deter- 
mine, and  levy  and  collect  the  same  for  the  use  of  said  com- 
pany;" and  "in  consideration  of  the  grants,  privileges  and 
franchises  conferred,"  it  is  declared,  the  corporation  shall  pay 
into  the  State  treasury  a  certain  per  cent  of  its  earnings. 

It  is  insisted  by  appellant  that  the  statute  regulating  these 
tolls  is  a  violation  of  this  contract.  This  depends  upon  the 
construction  of  the  terms  of  the  charter.  Without  a  charter 
the  corporation  had  no  capacity  to  do  any  business  whatever; 
no  power  to  make  contracts — to  sue  or  be  sued.  This  char- 
ter confers  these  functions  and  prescribes  the  mode  of  their 
exercise.  A  natural  person,  having  permission  to  cross  public 
highways,  and  owning  the  land  necessary,  may,  without  a 
charter,  construct  and  operate  a  railroad,  and  has  "power  to 
establish  such  rates  of  tolls  for  the  conveyance  of  persons  and 
property  upon  the  same"  as  he  may,  from  time  to  time,  deter- 
mine, and  may  levy  and  collect  the  same  for  his  own  use.  He 
is  not,  however,  beyond  or  above  the  legislative  power  of  the 
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State  to  pass  laws  prohibiting  and  punishing  extortion,  and, 
within  reasonable  limits,  to  define  what  shall  be  deemed  ex- 
tortion. 

The  charter  of  this  corporation  is,  beyond  a  doubt,  a  con- 
tract, under  the  adjudged  cases  in  this  and  other  States,  by 
which  the  corporation  acquires  the  powers  and  functions  to 
transact  such  business  in  the  mode  prescribed;  but  it  is  the 
opinion  of  a  majority  of  the  court  that  all  this  is,  by  neces- 
sary implication,  subject,  as  all  citizens  are,  to  the  legislative 
power  of  the  State  to  define,  prohibit  and  punish  extortion. 
The  reasons  and  authorities  leading  to  this  conclusion  are 
presented  and  discussed  in  the  case  of  Ruggles  v.  The  People, 
91  111.  256,  and  this  case  must  be  governed  by  that. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 

The  writer  of  this  opinion  did  not  concur  in  the  decision 
in  that  case,  and  does  not  concur  in  this. 


Franklin  D.  Gray 

v. 

Francis  Agnew. 

Filed  at   Ottawa  March  29,  1880. 

1.  Appeal  from  an  Appellate  court — as  to  a  review  of  questions  of  fact.  Where 
the  certificate  of  the  Appellate  Court,  on  an  appeal  to  this  court,  finds  no  facts 
in  the  case,  but  only  states  that  certain  specific  evidence  was  heard  in  the 
trial  court,  and  that  certain  other  evidence  tending  to  prove  the  issues  on 
each  side  was  introduced,  this  court  will  not  be  bound  by  such  certificate, 
even  if  the  finding  be  such  as  is  required  by  the  statute  to  be  certified  by  the 
Appellate  Court,  further  than  as  showing  the  evidence  tended  to  prove  the 
issues. 

2.  But  where  the  judgment  of  the  trial  court,  in  a  suit  upon  a  replevin 
bond,  in  which  the  issues  involved  the  question  of  the  ownership  of  the  prop- 
erty replevied,  has  been  affirmed  in  the  Appellate  Court,  this  court,  on  an 


316  Gray  v.  Agnew.  [March 

Statement  of  the  case. 

appeal  from  the  Appellate  Court,  will  regard  such  judgment  of  affirmance  as 
a  finding  of  the  facts  as  they  were  found  by  the  jury,  and  will  not  examine 
the  evidence  to  see  whether  it  sustains  the  verdict. 

3.  Factor — power  to  pledge  the  property  of  his  principal  for  his  own  debt-~ 
notice — estoppel.  A  power  to  sell  such  as  is  possessed  by  a  factor  or  broker 
appointed  for  the  purpose,  can  only  be  executed  by  way  of  sale,  and  does 
not  justify  a  disposition  of  the  property  in  any  other  manner.  A  factor, 
therefore,  has  no  authority  to  pledge  the  goods  of  his  principal  as  a  security 
for  a  debt  due  from  himself,  even  though  the  creditor  has  no  notice  of  his 
character  as  factor.  So  if  the  factor  attempts  to  make  such  pledge  and 
delivers  the  goods  to  the  pledgee,  the  owner  may  recover  them  in  an  action  of 
replevin. 

4.  Nor  would  the  fact  that  the  consignor  invoiced  the  goods  to  the  person 
so  making  the  pledge,  as  purchaser,  and  not  as  factor,  and  that  the  consignor 
so  directed,  for  the  purpose  of  concealing  the  fact  that  the  goods  were  to  be 
sold  on  commission  from  an  association  of  which  the  consignor  was  a  member 
and  which  prohibited  the  sale  of  such  goods  on  commission,  operate  to  estop 
the  owner  from  claiming  the  goods  as  against  the  pledgee,  the  latter  having 
no  knowledge  of  such  facts  at  the  time  he  received  the  pledge  and  his  action 
in  respect  thereto  having  in  nowise  been  influenced  by  their  existence. 

Appeal  from  the  Appellate  Court  for  the  First  District;  the 
Hon.  Theo.  D.  Murphy,  presiding  Justice,  and  the  Hon. 
Geo.  W.  Pleasants  and  Hon.  Joseph  M.  Bailey,  Justices. 

This  was  an  action  of  debt,  by  Francis  Agnew,  for  the  use 
of  Henry  B.  Horton,  against  Henry  Lawrence  &  Sons,  and 
Franklin  D.  Gray,  upon  a  replevin  bond,  brought  in  the 
circuit  court  of  Cook  county,  and  tried  before  the  Hon.  John 
G.  Rogers,  Judge,  presiding. 

The  defendants  pleaded  :     1.  Non  est  factum.     2.  Nil  debet. 

3.  That  there  had  been  no  trial  and  judgment  on  the  merits  in 
the  action  of  replevin,  and  that  the  goods  and  chattels  at  the 
time  when,  etc.,  were  the  property  of  Henry  Lawrence  and 
others,  and  not  of  Henry  B.  Horton,  as  supposed,  and  there- 
fore plaintiff  was  entitled  to  recover  nominal  damages  only. 

4.  That  there  had  been  no  trial  and  judgment  on  the  merits 
of  the  case,  and  that  the  said  goods  and  chattels  were  at  the 
time  when,  etc.,  the  property  of  W.  H.  Moore,  assignee  in 
bankruptcy  of  E.  A.  Bigelow  &  Co.,  and  not  of  said  Horton, 
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and  therefore  plaintiff  was  entitled  to  recover  only  nominal 
damages.  5.  That  the  plaintiff  had  been  only  nominally 
damnified. 

The  similiter  was  added  to  the  first  and  second  pleas.  As 
to  the  third  and  fourth  pleas  the  plaintiff  replied  that  the 
goods  and  chattels  were  at  the  time  when,  etc.,  the  property 
of  Henry  B.  Horton,  and  not  of  Lawrence  &  Sons,  and  of 
Moore,  assignee,  etc.;  and  further,  as  to  said  pleas,  that  the 
goods  and  chattels  were  Horton's,  and  in  his  possession, 
and  as  to  the  fifth  plea,  that  the  goods  and  chattels  were  Hor- 
ton's,  and  in  his  possession,  and  that  he  sustained  damage  to 
the  amount  of  $4000  by  the  taking  them  away.  These  repli- 
cations concluded  to  the  country. 

A  trial  was  had,  resulting  in  a  verdict  and  judgment  in 
favor  of  the  plaintiff  for  $9000  debt  and  $3,705.56  damages, 
from  which  judgment  the  defendant  Gray  appealed  to  the 
Appellate  Court  for  the  First  District,  in  which  latter  court 
the  judgment  of  the  circuit  court  was  affirmed. 

Mr.  Melville  W.  Fuller,  for  the  appellant. 
Messrs.  Gardner  &  Schuyler,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

The  certificate  of  [the  Appellate  Court  finds  no  facts  in 
this  case.  It  only  certifies  that  certain  specific  evidence  was 
heard  in  the  court  trying  the  issues,  and  that  certain  other 
evidence,  tending  to  prove  the  issues  on  each  side,  was  intro- 
duced. This  being  true,  even  if  this  was  such  a  finding  as 
the  statute  requires  to  be  certified  by  that  court  to  this,  we 
could  not  be  bound  by  it  further  than  to  show  the  evidence 
tended  to  prove  the  issues.  But,  inasmuch  as  the  Appellate 
Court  affirmed  the  judgment  of  the  circuit  court,  we  must 
regard  the  judgment  of  the  Appellate  Court  as  having  found 
the  facts  as  they  were  found  by  the  jury.     We  can  not,  there- 
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fore,   examine  the  evidence  to   see   whether  it  sustains   the 
verdict. 

We  can,  therefore,  only  look  to  the  evidence  to  see  whether 
it  tended  to  prove  the  issues,  and  whether,  on  that  evidence, 
the  court  properly  instructed  the  jury,  or  erred  in  admitting 
or  rejecting  evidence,  or  in  other  rulings  in  the  progress  of 
the  trial.  The  Appellate  Court  held  there  was  no  error  in  the 
giving  or  refusing  of  instructions.  The  contest  grows  out  of 
appellee  having  loaned  money  to  E.  A.  Bigelow  &  Co.  and 
renewal  notes  for  prior  indebtedness  from  them  to  him,  and  to 
secure  which  they  pledged  to  him  a  quantity  of  rope,  cordage, 
etc.,  which  was  delivered  to  and  received  by  him.  After- 
wards, Henry  Lawrence  &  Sons,  claiming  to  be  the  owners 
of  the  goods  thus  pledged  and  that  they  were  held  by  Bigelow 
&  Co.  as  factors,  replevied  them,  but  having  obtained  posses- 
sion, they  afterwards  dismissed  the  suit,  and  this  action  was 
brought  on  the  replevin  bond  given  when  the  replevin  suit 
was  brought.     A  recovery  was  had. 

We  shall  first  consider  whether  the  court  erred  in  giving 
this  instruction:  "The  court  instructs  the  jury  that  if  they 
believe,  from  the  evidence,  that  the  firm  of  Henry  Lawrence 
&  Sons  billed  or  invoiced  the  property  in  question  and  other 
property  of  the  same  nature  to  the  said  firm  of  E.  A.  Bige- 
low &  Co.  in  such  a  manner  as  would  indicate  that  the  same 
had  been  actually  sold  to  said  Bigelow  &  Co.  by  said  Law- 
rence &  Sons,  and  that  said  defendants  Lawrence,  or  either 
of  them,  directed  said  Bigelow  &  Co.  to  deal  with  said  prop- 
erty so  billed  or  invoiced  as  their  own,  and  that  there  was 
nothing  in  or  about  the  place  of  Bigelow  &  Co.  to  notify 
parties  dealing  with  them  of  their  relation  to  said  Lawrence 
&  Sons  in  regard  to  said  property,  which  was  known  to  the 
Lawrences,  then  as  to  parties  dealing  with  said  Bigelow  & 
Co.  in  good  faith,  either  by  receiving  said  property,  or  any 
part  thereof,  as  security  or  otherwise,  the  said  defendants 
Lawrence  would  be  estopped  from  claiming  the  title  thereto, 
even  though  the  jury  may  further  believe,  from  the  evidence, 
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that  the  property  so  received  was  consigned  to  said  Bigelow 
&  Co.  under  the  contract  read  in  evidence  in  this  case,  if  said 
Horton  had  no  notice  of  said  contract.  And  the  court 
instructs  the  jury,  as  a  matter  of  law,  that  where  one  of  two 
innocent  parties  must  suffer,  it  must  be  the  one  who,  by  his 
own  act,  has  enabled  his  agent  or  broker  to  commit  a  wrong/' 

This  instruction  is  faulty  in  several  particulars.  It  states 
an  incorrect  rule  of  law  governing  factors  or  commission 
men.  The  law  governing  the  rights  of  consignors  and 
factors  long  and  well  established,  both  in  Great  Britain  and 
this  country,  is  thus  stated  by  Paley  on  Agency  (Dunlap's 
ed.),  p.  213:  "A  power  to  sell,  such  as  is  possessed  by  a 
factor  or  broker  appointed  for  the  purpose,  can  only  be 
executed  by  way  of  sale,  and  does  not  justify  a  disposition  in 
any  other  manner.  A  factor,  therefore,  can  not  dispose  of  the 
goods  in  the  way  of  barter,  and  it  is  clearly  settled  that  he  has 
no  authority  to  pledge  the  property  entrusted  to  him.  Nor  is 
it  of  any  consequence  that  the  pledgee  is  ignorant  of  the  fac- 
tor not  being  the  owner."  In  support  of  the  propositions 
numerous  cases  are  referred  to  in  the  notes. 

In  Story  on  Bailments,  sec.  326,  it  is  said  that  "In  Amer- 
ica the  general  doctrine,  that  a  factor  can  not  pledge  the 
goods  of  his  principal,  has  been  frequently  recognized." 

And  Kent,  in  his  Com.,  vol.  2,  p.  625-28,  says,  "Decis- 
ions in  this  country  have  fully  settled  the  doctrine  that  a 
pledge  by  a  factor  of  his  principal's  goods  is  wholly  tortious 
and  the  owner  may  recover  their  whole  value  of  the  pledgee 
without  any  reduction  or  recoupment  for  his  claim  against  the 
factor."  Numerous  cases  are  referred  to  which  support  the 
rule. 

Story,  in  his  work  on  Agency,  sec.  113,  states  the  rule  thus: 
"On  the  other  hand,  factors  have  no  incidental  authority 
to  barter  the  goods  of  their  principals,  or  to  pledge  such  goods 
for  advances  made  to  them  on  their  own  account  or  for  debts 
due  by  themselves." 

See  Wharton  on  Agency,  sec.  748,  to  the  same  effect  as 
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Paley  has  stated  the  rule.  The  English  reports  abound  in 
adjudged  cases  announcing  the  same  rule,  and  American  cases 
are  abundant. 

The  rule  is  clearly  stated  by  Chancellor  Kent  in  the  case  of 
Rodriguez  v.  Hefferman,  5  J.  Ch.  R.  429,  where  it  is  said  :  "A 
factor  may  sell  out  and  out  in  the  way  of  business,  and  the 
sale  will  be  binding,  but  he  can  not  pledge  even  under  the 
formality  of  a  bill  of  parcels ;  and  this  was  clearly  such  an 
act.  It  was  an  assignment  to  secure  a  debt,  with  a  trust  to 
account  for  the  surplus.  It  was,  therefore,  a  mortgage  and 
not  an  absolute  sale.  It  is  a  well  settled  and  understood 
rule,  that  the  factor  can  not  pledge  even  though  the  creditor 
has  no  notice  of  his  character  as  factor.  In  such  a  case  every 
creditor  trusts  and  deals  at  his  peril." 

Kent  lays  down  the  same  rule  in  his  Commentaries,  vol.  2, 
p.  625.  On  p.  627  he  says:  "To  guard  against  abuse  and 
fraud,  it  is  admitted  that  if  the  factor  be  exhibited  to  the 
world  as  owner,  with  the  assent  of  the  principal,  and  by  that 
means  obtains  credit,  the  principal  will  be  liable."  It  does 
not  appear  that  Bigelow  thus  obtained  credit,  but  did  so  on 
his  own  representations  and  false  statements,  and  appellee  so 
testified.  He  made  no  further  inquiry,  nor  did  he  call  for 
bills  or  instructions.     See  Graham  v.  Dyster,  2  Stark.  21. 

In  fact  there  can  be  no  question  of  the  rule.  It  is  true  that 
in  England  and  some  of  the  States  of  the  Union  the  rule  has 
been  changed  by  legislation,  but  that  only  shows  that  the  rule 
was  too  firmly  fixed  to  be  abrogated  by  decisions  of  the  courts. 

Under  these  authorities,  then,  it  was  wrong  to  refer  in  the 
instruction  to  the  fact  that  if  nothing  appeared  in  or  about  the 
house  of  E.  A.  Bigelow  &  Co.  to  indicate  the  relations  of 
Lawrence  &  Sons  and  Bigelow  &  Co.,  as  an  important  fact,  as 
the  authorities  hold  in  case  of  a  pledge,  the  want  of  notice  is 
immaterial  for  the  protection  of  the  rights  of  the  owners. 
Notice  has  nothing  to  do  with  the  protection  of  appellee's 
rights. 
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Nor  does  the  case  of  Michigan  Central  Railroad  Co.  v. 
Phillips,  60  111.  190,  modify  the  rule.  In  that  case  the  ques- 
tion of  consignor  and  factor  was  not  involved,  but  the  con- 
troversy was,  whether  there  had  been  a  sufficient  delivery  by 
a  vendor  to  a  vendee  to  waive  a  precedent  condition  of  pay- 
ment on  delivery,  and  the  question,  whether  an  innocent 
purchaser  from  the  vendee  was  protected.  It  was  held  in 
that  case,  as  it  had  been  held  in  a  number  of  previous  cases, 
that  the  vendor  having  clothed  his  vendee  with  the  indicia 
of  ownership  by  delivery  of  possession,  he  could  not  claim 
the  property  as  against  an  innocent  purchaser  from  his  vendee. 
The  question  involved  in  the  case  at  bar  was  not  presented  or 
discussed  in  that  case,  and  it  can  not  control  this. 

Again,  the  concluding  sentence  of  the  instruction,  although 
it  may  be  correct  law,  was  well  calculated  to  mislead  the  jury. 
From  it  they  would  understand  that  by  simply  placing  the 
property  in  the  hands  of  Bigelow  &  Co.,  Lawrence  &  Sons 
had  enabled  the  former  to  perpetrate  the  fraud,  and  they 
should,  therefore,  sustain  the  loss;  but  we  have  seen  that,  of 
itself,  clearly  does  not  estop  Lawrence  &  Sons,  and  cast  the 
loss  on  them.  It  should  have  been  qualified  by  informing 
them  that  their  consigning  the  goods  to  them  for  sale  on  com- 
mission would  not  have  such  an  effect. 

But  the  question  is  presented  by  this  instruction,  whether 
the  facts  that  the  goods  were  invoiced  to  E.  A.  Bigelow  &  Co. 
as  purchasers,  and  not  as  factors,  and  that  Lawrence  &  Sons 
directed  them,  for  the  purpose  of  concealing  the  fact  that  the 
goods  were  to  be  sold  on  commission  from  the  manufacturing 
association,  and  of  which  facts  appellee  had  no  notice,  render 
the  consignors  liable  to  suffer  the  loss.  If  Lawrence  &  Sons 
had  told  appellee  that  Bigelow  &  Co.  were  the  owners,  or  had 
they  so  informed  others  from  whom  appellee  had  learned  the 
fact,  or  that  fact  had  come  to  his  knowledge  from  other 
sources,  then  there  could  have  been  no  doubt  that  Lawrence 
&  Sons  would  have  been  estopped  to  claim  the  property. 
Such  conduct  would  have  induced  appellee  to  act  differently 
21—95  III. 
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from  what  he  would  had  he  known  the  truth.  But  it  is  not 
shown  that  appellee,  when  he  received  the  goods  in  pledge, 
knew  of  the  facts.  Appellee  testified  that  he  did  not  know 
from  whence  the  cordage  came  to  Bigelow  &  Co.;  nor  did  he 
claim,  when  on  the  stand,  that  he  had  seen  the  bills  from 
Lawrence  &  Sons  to  Bigelow  &  Co.,  before  he  received  the 
pledge,  but  had  seen  similar  bills.  Hence,  he  can  not  claim 
that  Lawrence  &  Sons  did  any  act  by  which  he  was    misled. 

In  the  case  of  Patterson  v.  Tash,  2  Strange,  1178,  the  Court 
of  King's  Bench  held,  "that  though  the  factor  has  power  to 
sell,  and  thereby  bind  the  principal,  yet  he  can  not  bind  or  affect 
the  property  of  the  goods  by  pledging  them  as  a  security  for 
his  own  debt,  though  there  is  the  formality  of  a  bill^of  par- 
cels and  a  receipt."  We  have  found  no  case  that  modifies  the 
rule  there  announced. 

The  instruction  was,  therefore,  erroneous  in  thus  limiting 
the  rule  by  referring  the  question  of  the  bills  being  made  in 
the  name  of  Bigelow  &  Co.  as  purchasers,  and  the  want  of 
anything  about  the  house  to  indicate  that  the  firm  was  selling 
goods  on  commission. 

From  what  has  been  said,  it  follows  that  the  circuit  court 
erred  in  refusing  defendant's  first  instruction;  and  the  ques- 
tion, whether  appellee  relied  on  what  Bigelow  told  him  as  to 
his  ownership,  and  induced  him  to  purchase,  was  improper, 
and  the  court  erred  in  permitting  it  to  be  answered.  Under 
the  authorities  referred  to,  it  did  not  matter  what  Bigelow 
said,  as  he  could  pledge  no  greater  title  than  he  held  in  his 
own  right. 

For  the  errors  indicated  the  judgment  of  the  Appellate 

Court  must  be  reversed. 

Judgment  reversed. 

Mr.  Justice  Dickey,  dissenting: 

I  can  not  concur  in  the  views  of  the  majority  of  this  court 
as  expressed  in  its  opinion  delivered  by  the  Chief  Justice. 
I  think  there  was  no  error  in  the  instruction  in  question. 
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It  is  true,  Paley  said:  "A  power  to  sell,  such  as  is  possessed 
by  a  factor  appointed  for  the  purpose,  can  only  be  exercised 
by  way  of  sale,  and  does  not  justify  a  disposition  in  any  other 
manner.  A  factor,  therefore,  can  not  dispose  of  goods  in  the 
way  of  barter,  and  it  is  clearly  settled  that  he  has  no  authority 
to  pledge  the  property  entrusted  to  him.  Nor  is  it  of  any 
consequence  that  the  pledgee  is  ignorant  of  the  factor's  not 
being  the  owner."  But  in  note  (e)  to  this  paragraph  it  is 
added,  as  a  qualification,  or,  rather,  limitation,  of  these  words, 
(though  not  inconsistent  with  them,)  that,  "  if,  however,  the 
owner  arms  the  factor  with  such  indicia  of  property  as  to  enable 
him  to  deal  with  it  as  his  own,  and  mislead  others,  the  factor 
in  that  case  can  bind  the  property  by  pledging  it." 

It  is  true,  too,  as  stated  by  Story  on  Bailments,  that  "the 
general  doctrine  that  a  factor  can  not  pledge  the  goods  of  his 
principal  has  been  frequently  recognized;"  but  this  instruc- 
tion in  nowise  invades  this  general  doctrine.  Of  course  the 
factor  who  pledges  goods  he  has  for  the  purpose  of  sale  only, 
violates  his  duty,  and  he  can  not  lawfully  do  so. 

It  is  also  true  that  Kent  has,  in  sees.  625-628,  inclusive,  laid 
down  the  same  doctrine  quoted  from  Paley,  that  a  factor  can 
not  pledge  goods  in  his  hands  for  sale  alone,  and  that  to 
pledge  goods  is  "beyond  the  scope  of  the  factor's  power," 
and  "is  tortious,"  but,  he  adds,  "if  the  factor  be  exhibited  to 
the  world  as  the  owner,  with  the  assent  of  his  principal,  and 
by  that  means  obtains  credit,  the  principal  will  be  liable." 

But  it  is  said  in  this  case  "  it  does  not  appear  that  Bigelow 
thus  obtained  credit,  but  did  so  on  his  own  representations  and 
false  statements."  This,  I  think,  is  a  misapprehension  of 
the  case  at  bar. 

The  verdict  in  this  case  is  in  Horton's  favor.  The  facts, 
then,  are  to  be  taken  as  in  accord  with  the  evidence  tending 
to  support  the  verdict.  Where  evidence  is  found  in  support 
of  the  verdict,  which  is  uncontradicted,  we  must  treat  it  as 
absolutely  true,  and  where  the  evidence  is  contradictory,  we 
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must  assume   that  the  jury  found  the  weight  of  evidence  to 
be  in  plaintiff's  favor. 

Examining  the  record  by  these  rules,  I  think  it  does  appear 
that  Bigelow  did  obtain  credit  as  the  owner  of  these  goods 
bv  reason  of  the  fact  that  the  factor  was  exhibited  to  the 
world  as  the  owner  with  the  assent  of  the  principal. 

The  case  under  the  verdict  as  I  understand  it  is  this:  Prior 
to  July,  1875,  E.  A.  Bigelow  &  Co.  were  a  firm  doing  busi- 
ness in  Chicago  as  dealers  on  their  own  account.  They  dealt 
in  oils,  cordage,  rope,  etc.,  for  several  months  before  the  19th 
of  July,  1875,  and  bought  their  rope  and  cordage  of  Law- 
rence &  Sons,  of  New  York,  and  of  others.  Up  to  that  day 
they  did  not  do  anything  in  the  nature  of  a  commission  or 
brokerage  business. 

On  that  day  they  made  a  special  and  secret  contract  with 
Lawrence  &  Sons  to  get  their  cordage  and  rope  from  them, 
in  wThich  it  was  agreed  that  Lawrence  &  Sons  should  manu- 
facture and  ship  to  Bigelow  &  Co.  cordage,  the  prices  to  be 
governed  by  the  list  rate  of  the  New  York  Cordage  Manu- 
facturing Association,  and  would  allow  them  a  discount  of 
lj  cents  per  pound  from  that  list  price,  and  that  Bigelow  & 
Co.  would  sell  the  same  and  report  sales  each  month,  and  on 
receipt  of  sales  Lawrence  &  Sons  might  draw  at  thirty  and 
sixty  days  for  the  balance  due  them  from  such  sales;  that  the 
goods  so  shipped  shall  be  on  consignment  and  not  sold  to 
Bigelow  &  Co.,  but  should  be  the  property  of  Lawrence  & 
Sons,  and  held  by  Bigelow  "as  commission  stock/'  and  sub- 
ject to  the  order  of  Lawrence  &  Sons  at  any  time;  that  they 
should  be  allowed  at  all  times  to  examine  the  account  of  sales 
of  Bigelow  &  Co.,  also  their  stock  in  store  to  see  where  their 
money  and  stock  are;  and  it  is  declared  Bigelow  &  Co.  are 
acting  as  agents  of  Lawrence  <&  Sons,  and  shall  give  full 
account  to  them  or  any  information,  thereby  giving  them 
"full  control  of  their  own  property;"  that  account  of  sales 
shall  state  actual  prices  sold  at,  and  the  difference  between 
actual  sales  and  the  price  of  hemp  in  fifty  bale  lots,  and  the 
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balance  between  that  and  the  prices  sold  shall  be  retained  by 
Bigelow  &  Co.  as  their  commissions, — Bigelow  &  Co.  to 
guaranty  all  sales  made  and  pay  over  in  thirty  and  sixty  days 
from  date  of  sales  "the  amount  of  the  purchase  price  of  such 
sales,"  whether  u  the  amount  of  such  purchase  price  be  re- 
ceived by  them  or  not." 

This  arrangement  was  known  to  be  in  violation  of  the 
rules  of  the  cordage  association  with  which  the  Lawrences 
were  connected,  and  for  that  reason  it  was  desired  to  be  kept 
as  a  secret  from  them. 

Accordingly,  goods  were  shipped  from  time  to  time  under 
this  contract,  and  when  shipped  were  charged  on  the  books 
of  Lawrence  &  Sons  as  so  much  sold  to  Bigelow  &  Co.,  and 
were  invoiced  by  Bigelow  &  Co.  as  sold  to  them;  and  when 
received  by  Bigelow  &  Co.  they  were  credited  on  their  books 
as  goods  purchased  from  Lawrence  &  Sons  (at  the  price  fixed 
in  the  contract),  and  no  change  was  made  at  the  Chicago 
store  in  the  sign,  or  mode  of  keeping  books,  or  in  any  other 
way  to  indicate  a  commission  business.  This  was  known  to 
the  Lawrences.  It  is  true,  monthly  accounts  of  sales  made 
by  Bigelow  &  Co.  were  made  to  Lawrence  &  Sons,  stating 
the  rates  of  their  sales  to  customers,  and  price  at  which  the 
goods  were  invoiced  to  them,  and  deducting  the  lj  cents  per 
pound  "as  commissions."  So  the  business  progressed.  The 
book-keeper  of  Bigelow  says  this  was  not  in  fact  a  com- 
mission business,  and  Horton,  who  was  about  the  store  of 
Bigelow  &  Co.  a  great  deal,  never  saw  a  sign  or  indication  or 
heard  an  intimation  that  Bigelow  &  Co.  were  other  than  mere 
purchasers  and  owners  of  all  these  goods,  nor  does  it  appear 
that  any  persons  other  than  the  parties  to  the  contract  had 
the  slightest  intimation  of  a  commission  business. 

In  September,  1875,  one  of  the  Lawrences  being  in  Chicago 
had  several  talks  with  Bigelow,  and  gave  him  to  understand 
that  their  special  contract  and  profit  should  be  kept  a  secret 
from  the  trade.     But  some  of  the  manufacturers  in  the  east 
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got  an  inkling  that  there  was  some  private  and  special  ar- 
rangement between  these  parties,  and  appointed  a  committee 
to  investigate  charges,  which  had  been  made,  that  Lawrence 
&  Sons  had  goods  at  Chicago  on  consignment.  On  October 
20,  1875,  Lawrence  &  Sons  wrote  to  Bigelow  &  Co.,  of 
Chicago,  requesting  them  to  "  deny  the  same,"  giving  the 
names  of  the  committee,  and  saying:  "  They  will  want  to  see 
your  stock  likely,  but  don't  show  it  unless  you  have  a  little 
pile  by  itself;  *  *  *  they  say  the  rope  is  consigned. 
We  tell  them  the  ropeis  bought  and  paid  for  same  as  others.  Let 
us  hear  from  you,"  etc.  And  again,  on  the  26th  of  October, 
1875,  George  Lawrence  writes  to  Bigelow  a  familiar  letter, 
saying:  "  Our  committee  leave  for  Chicago  to-night.  *  * 
They  will  ask  many  questions,  among  which  will  be,  How 
do  the  Lawrences  sell  you?  Do  you  buy  hemp  and  have  it 
worked,  or  do  they  consign  it  to  you?  You,  of  course,  get 
your  hemp  and  have  it  worked,  as  all  other  large  dealers  do, 
and  expect  to  so  long  as  you  do  anything  in  it.  *  *  * 
You  must  not  pump  worth  a  cent." 

In  January,  1876,  while  this  business  is  going  on  in  the  same 
way,  Bigelow,  being  indebted  to  Horton  for  unpaid  money 
borrowed,  procures  from  Horton  a  binding  contract  to  extend 
the  time  of  payment  for  a  definite  time,  and  a  loan  of  an 
additional  amount,  and  to  secure  the  entire  sum  placed  in  his 
hands  the  rope  and  cordage  in  dispute  as  collateral  security. 
Horton  took  possession,  and  in  February  Bigelow  &  Co. 
failed,  owing  Lawrence  &  Sons  a  large  amount.  Thereupon 
Lawrence  &  Sons  took  these  goods  from  Horton  by  replevin. 

Before  the  time  when  Horton  received  these  goods,  and 
before  the  negotiation  with  Bigelow,  he  was  told  by  Bigelow 
that  he  had  an  arrangement  with  the  Lawrences  by  which  his 
hemp  was  bought  by  the  ton,  and  he  paid  for  it  and  so  much 
for  the  manufacture.  He  had  before  that  time  seen  the  in- 
voices, and  they  said  Bigelow  &  Co.  " bought  of  Lawrence  & 
Sons"  such  goods,  etc. ;  and  he  made  the  loan  on  the  faith 
of  the  ownership  of  the  goods  by  Bigelow  &  Co.,  and   with- 
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out  any  intimation  that  they  were  in  any  sense  factors,  or  that 
Lawrence  &  Sons  were  the  owners  of  the  goods. 

Now,  when  Bigelow  told  Horton  that  he  bought  his  hemp 
by  the  ton  and  paid  for  the  manufacture  of  it,  and  accom- 
plished this  through  Lawrence  &  Sons,  it  was  not  merely 
"his  own  representations  and  false  statements,"  but  was  the 
representation  and  false  statements  which  Lawrence  &  Sons 
put  in  his  mouth,  by  the  letters  of  October,  1875,  wherein 
they  said :  "  You,  of  course,  get  your  hemp  and  have  it 
worked,  as  all  other  large  dealers  do." 

It  is  true  that  was  said  in  view  of  an  interview  with  the 
committee,  but  it  is  asking  too  much  of  Bigelow  not  only  to 
lie  for  them  to  the  committee,  but  to  tell  a  different  story  to 
other  people,  which  would  surely  expose  his  falsehood.  When 
a  man  sets  in  motion  vicious  instrumentalities,  he  can  not 
claim  immunity  from  any  of  the  natural  consequences  of  his 
act.  Bigelow  being  told  to  tell  that  false  story  to  the  com- 
mittee, most  naturally,  to  give  face  to  the  story,  was  to  be 
expected  to  say  the  same  thing  to  every  one  to  whom  he 
should  speak  on  the  subject. 

Hence,  this  is  such  a  case  as  that  spoken  of  in  the  note  in 
Paley,  where  it  is  said:  "If,  however,  the  owner  arms  the 
factor  with  such  indicia  of  property  as  to  enable  him  to  deal 
with  it  as  his  own  and  mislead  others,  the  factor  in  that  case 
can  bind  the  property  by  pledging  it." 

In  fact,  this  is  not  the  ordinary  case  of  a  factor  to  which 
the  rules  in  favor  of  the  owner  so  rigidly  apply. 

A  factor  proper  is  one  who  sells  for  the  profit  of  his  prin- 
cipal, having  really  no  interest  in  the  transaction  except  his 
commissions.  In  this  case,  the  supposed  factor  is  the  only 
one  having  any  interest  in  the  amount  for  which  the  property 
was  to  be  sold.  The  position  of  the  Lawrences,  as  to  this 
property,  was  not  in  substance  that  of  owners.  The  sub- 
stance of  the  contract  is  a  sale  of  the  property  to  Bigelow  & 
Co.  at  a  fixed  price,  for  them  to  sell  again  for  whatever  profit 
they  could   get,  for  their  own  use,  with  an   arrangement  that 
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the  title  should  rest  in  Lawrence  &  Sons,  for  their  own  secu- 
rity, until  a  sale  should  be  effected;  and  a  further  provision, 
that  if  successful  sale  could  not  be  made,  Bigelow  &  Co.  might 
return  the  property  in  payment  of  their  liability.  The  rules 
of  law,  as  to  factors  proper,  rest  upon  the  necessities  of  com- 
merce. No  such  necessity  demands  special  protection  to  such 
a  contract  as  this. 

As  applicable  to  the  proofs  and  the  facts  deducible  there- 
from in  this  case,  as  above  stated,  I  see  no  error  in  the  in- 
struction held  by  my  brethren  to  be  vicious. 


Board  of  Supervisors  of  Madison  County 

v. 

Irwin  Z.  Smith. 

Filed  at  Mt.  Vernon  June  14,  1880. 

1.  Default — of  its  effect  in  admitting  cause  of  action.  A  default  admits  the 
facts  alleged  against  the  defendant  to  be  true,  but  does  not  admit  that  those 
facts  constitute  a  cause  of  action.  So,  if,  upon  default,  it  be  found  that  the 
facts  alleged  do  not  give  a  right  of  recovery,  final  judgment  should  not  be 
entered  against  the  defendant. 

2.  Taxation — assessment — right  to  pay  only  upon  what  a  party  owns — requi- 
sites of  petition  for  relief.  Where  a  party  who  has  been  assessed  upon  a 
certain  portion  of  a  tract  of  land,  according  to  his  claim  of  ownership,  seeks 
relief  against  a  forfeiture  of  his  land  to  the  State  for  a  refusal  to  pay  taxes 
upon  the  entire  tract,  he  should  show  by  his  petition  the  distinct  part  of  the 
tract  of  which  he  claims  to  be  the  owner,  so  that  it  may  appear  upon  what 
portions  the  respective  owners  are  to  be  liable. 

3.  Same — forfeiture  to  the  State — power  of  county  board  to  set  it  aside. 
Where  land  has  become  forfeited  to  the  State  for  non-payment  of  taxes,  a 
county  board  has  no  power  to  set  the  forfeiture  aside. 

4.  Same — abatement  of  taxes — by  whom.  A  county  board  has  no  power  to 
make  an  abatement  of  taxes  legally  assessed,  extended  and  placed  in  due 
course  of  collection.  If  a  party  is  aggrieved  by  an  over  assessment  he  should 
apply  to  the  board  of  review  to  have  it  corrected,  or  to  the  July  session  of 
the  board,  under  the  97th  section  of  the  Revenue  law. 
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Appeal  from  the  Circuit  Court  of  Madison  county ;  the 
Hon.  ¥m.  H.  Snyder,  Judge,  presiding. 

Mr.  Cyrus  L.  Cook,  for  the  appellants: 

The  court  should  not  have  granted  the  writ  of  mandamus 
on  a  default  taken  and  without  the  hearing  of  evidence,  the 
petition  not  showing  a  prima  facie  case,  such  as  entitles  the 
petitioner  to  the  writ  or  relief  sought.  The  taking  of  the 
default  against  the  defendant  does  not  of  itself  entitle  him 
to  the  writ.  The  petition  must  show  a  prima  facie  case  or  it 
will  not  be  granted.  The  courts  will  refuse  to  grant  the  writ, 
even  after  the  finding  of  a  jury  on  the  facts  alleged,  if  the 
petition  does  not  show  a  proper  case.  The  granting  of  the  writ, 
even  where  it  might  be  a  proper  remedy,  is  yet  within  the 
sound  discretion  of  the  court.  The  People  ex  rel.  v.  Lieb,  85 
111.  485;  The  People  ex  rel.  v.  Hatch,  33  id.  140;  Ghristman 
v.  Peck,  90  id.  150;  The  People  ex  rel.  v.  Commissioners  of 
Highways,  52  id.  498. 

The  writ  does  not  issue  as  a  matter  of  course, — is  not 
granted  as  a  matter  of  absolute  right. 

In  the  case  of  The  People  ex  rel.  Phillips  v.  Lieb,  85  111. 
490,  this  court  say :  "  A  mandamus  should  not  issue  in 
any  case  unless  the  party  applying  for  it  shall  show  a 
clear  legal  right  to  have  the  thing  sought  by  it  done,  and 
in  the  manner  and  by  the  person  or  body  sought  to  be 
coerced,  and  must  be  effectual  as  a  remedy  if  enforced, 
and  it  must  be  in  the  power  of  the  party,  and  his  duty  also, 
to  do  the  act  sought  to  be  done,  and  the  writ  is  never  awarded 
unless  the  right  of  the  relator  is  clear  and  undeniable,  and  the 
party  sought  to  be  coerced  bound  to  act."  In  the  same  case 
this  court  say  :  "  The  writ  of  mandamus  is  not  granted  as  of 
absolute  right  in  all  cases,  and  the  exercise  of  the  jurisdiction 
in  granting  it  rests  to  a  considerable  extent  in  the  sound  dis- 
cretion of  the  court,"  and  make  reference  to  the  cases  of  The 
People  ex  rel.  v.  Hatch,  33  111.  140,  The  People  v.  Dubois,  id. 
9,  The  People  v.  Chicago  and  Alton  Railroad   Co.  55  id.   95, 
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Menard  v.  Hood,  68  id.  121,  The  People  v.  Illinois  Central 
Railroad  Co.  62  id.  510,  Universallst  Church  v.  Columbia 
Township,  6  Ohio,  446,  The  People  ex  rel.  v.  Commissioners  of 
Highways,  88  111.  141,  Christman  v.  Peek,  90  id.  150,  and 
The  People  ex  rel.  v.  Shurtz,  52  id.  503. 

The  judgment  of  the  court  below  is  erroneous  in  requiring 
the  county  board  to  cancel  the  forfeiture  of  certain  real  estate, 
a  thing  they  have  no  power  whatever  to  do.  There  is  no 
provision  of  law  giving  the  board  any  control  over  the  matter 
of  forfeiture.  The  petition  asks  that  the  writ  issue  to  compel 
them  to  "cancel  the  forfeiture/'  and  the  court  so  orders,  and 
grants  a  peremptory  writ  of  mandamus  compelling  them  to 
do  it.  This,  too,  after  the  land  had  been  forfeited  to  the  State 
for  two  or  three  years.  The  statute  provides  that  after  judg- 
ment against  land  for  taxes  in  the  county  court,  it  shall  be 
advertised  and  sold  by  the  collector,  and  if  there  are  no  bid- 
ders it  is  struck  off  to  the  State, — becomes  forfeited  to  the 
State.     Rev.  Stat.  1874,  page  891,  sec  203. 

The  writ  requires,  now,  the  board  to  cancel  this  forfeiture. 
It  might,  with  equal  propriety,  require  them  to  vacate  the 
Supreme  Bench. 

The  petition  asks  and  the  order  of  the  court  below  requires 
the  board  to  make  an  abatement  of  the  assessment  of  peti- 
tioner's real  estate  for  the  years  1876  and  1877,  a  thing  not 
in  their  power  to  do  at  the  time  the  writ  was  granted. 

The  petition  asks  for  impossibilities,  and  for  nothing  what- 
ever that  the  board  are  competent  to  do,  and  the  judgment 
of  the  court  is,  that  the  board,  in  accordance  with  the  prayer 
of  the  petition,  be  compelled,  first,  to  abate  the  assessments 
for  the  years  1876  and  1877,  and  second,  to  cancel  the  for- 
feiture of  said  lands  to  the  State.  How  can  the  county  board 
review  and  correct  assessments  of  property  already  forfeited 
to  the  State,  as  averred  in  this  petition  ?  The  petitioner  should 
have  resisted  judgment  in  the  county  court  against  his  lands, 
and  appealed  from  it  to  this  court.  See  Rev.  Stat.  1874,  page 
890,  sees.  192  and  193.     In  this  way  he  could  have  prevented 
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the  forfeiture  of  which  he  complains,  and  have  obtained  all 
the  redress  necessary.  The  power  of  the  board  in  this  matter 
is  simply  that  of  reviewing  and  equalizing  assessments  and 
adjusting  matters  of  grievance  when  the  application  is  made 
to  them  at  the  proper  time,  a  time  fixed  by  law,  after  the 
annual  assessment  and  previous  to  application  for  judgment 
in  the  county  court.     See  Rev.  Stat.  1874,  page  873,  sec.  97. 

This  matter,  even  when  the  application  is  made  to  the  board 
at  the  proper  time,  is  a  matter  entirely  in  their  discretion, — 
they  are  not  bound  to  grant  the  relief  desired  unless  they  see 
fit.  The  statute  reads  :  "They  shall,  on  the  application  of 
any  person  considering  himself  aggrieved,  review  the  assess- 
ment and  correct  the  same  as  shall  appear  to  be  just."  Rev. 
Stat.  1874,  p.  873,  sec.  97.  A  matter  evidently  in  their  dis- 
cretion. 

There  is  another  inconsistency  we  desire  to  notice.  They 
ask  the  abatement  of  the  assessment  for  the  years  1876  and 
1877,  and  still  the  petitioner  states  that  the  assessment  was 
correct. 

The  court,  therefore,  should  have  set  aside  the  default,  the 
petition  failing  to  show  even  a  prima  facie  case.  Union  Hide 
and  Leather  Co.  v.  Woodley,  75  111.  435. 

Mr.  D.  Gillespie,  for  the  appellee: 

The  appellants  in  this  case  voluntarily  permitted  a  default 
to  be  entered  against  them,  and  thereby  impliedly  admitted 
that  the  demand  was  just,  and  that  they  had  no  defence. 
Lucas  v.  Spencer,  27  111.  17;  Mansfield  v.  Hoagland,  46  id. 
359. 

As  to  the  manner  provided  in  the  statute  for  an  abatement 
of  an  assessment  for  taxes  : — 

Section  SQ,  Revenue  chapter,  Rev.  Stat.  1874,  p.  871,  pro- 
vides, in  counties  under  township  organization  the  assessor, 
clerk  and  supervisor  shall  meet  on  the  fourth  Monday  of 
June  for  the  purpose  of  reviewing  and  correcting  the  assess- 
ment, etc. 
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Property  assessed  after  the  fourth  Monday  of  June  to  be 
subject  to  complaint  to  county  board. 

The  next  remedy  is  to  the  county  board  at  their  meeting 
on  the  second  Monday  of  July.  See  section  97,  act  of  1877, 
829. 

In  this  case,  according  to  the  statement  in  the  petition,  ap- 
plication was  made  to  the  board  of  review,  and  also  to  the 
board  of  supervisors,  by  the  petitioner,  for  relief.  This  was 
all  that  he  could  do.  In  the  case  of  Adsit  v.  Lieb,  76  111. 
201,  it  was  held  if  a  party  did  not  avail  himself  of  these  op- 
portunities he  must  bear  the  consequences. 

In  the  case  of  the  National  Bank  of  Shawneetoivn  v.  Cook 
et  al.  77  111.  622,  it  is  decided  that  after  an  assessment  for  tax- 
ation has  been  made,  etc.,  and  taxes  extended  thereon,  and 
the  books  in  the  hands  of  the  collector,  even  if  the  county 
board  has  any  legal  authority  to  change  the  assessment,  it 
certainly  has  no  power  to  make  such  a  change  to  the  detri- 
ment of  the  tax-payer,  without  notice  to  him.  This  decision 
seems  to  indicate  that  the  county  board  might  give  relief.  No 
other  power  can. 

It  is  insisted  that  the  granting  of  the  writ  of  mandamus  is 
a  matter  of  discretion.  All  the  cases  referred  to  on  this  point 
are  where  there  was  a  contest  in  the  court  below. 

It  is  also  insisted  that  it  was  the  duty  of  the  court  to  have 
heard  evidence,  although  there  was  a  default.  This  is  not' 
in  accordance  with  the  plain  terms  of  the  statute. 

As  to  the  right  to  have  the  default  set  aside,  the  appellants 
had  plenty  of  time  to  answer  the  petition.  The  demurrer 
was  sustained  at  the  March  term,  A.  D.  1878,  amended,  and 
continued  to  October  term,  1878.  And  it  was  then  only  on  the 
fourth  day  of  the  term  that  the  default  was  taken.  No  suffi- 
cient excuse  was  shown  to  the  court,  and  it  therefore  refused 
to  set  aside  the  default. 

In  the  case,  referred  to  by  appellants,  of  the  Union  Hide 
and  Leather  Co.  v.  Woodley,  75  111.  435,  the  essence  of  that 
decision  is,  that  when  there  has   been   negligence   the  court 
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will  not  set  aside  a  default,  although  injustice  may  have  been 
done. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  an  application  for  a  writ  of  mandamus.  The 
petition  alleges  that  appellee  was  the  owner  of  claim  594, 
section  616,  township  3,  range  10,  in  the  county  of  Madison, 
containing  one  hundred  acres.  That  before  the  first  day  of 
May,  1875,  he  sold  twenty  acres  to  the  Chicago,  Alton  and 
St.  Louis  Eailroad  Company,  and  to  other  railway  companies, 
and  these  grantees  then  and  ever  since  have  been  the  owners 
thereof;  that  the  town  assessor,  in  1876,  was  informed  by 
petitioner  that  he  was  the  owner  of  only  eighty  acres  of  the 
tract,  and  the  assessor  so  listed  it  for  taxation ;  that  he  at- 
tended the  meeting  of  the  board  for  the  correction  of  errors 
in  assessments  for  taxation  for  that  town,  and  found  it  listed 
as  eighty  acres;  that  the  town  collector  refused  to  accept  the 
pro  rata  amount  due  on  this  eighty  acres,  but  demanded  the 
taxes  on  one  hundred  acres,  and  because  of  the  nonpay- 
ment of  the  taxes  on  the  whole  tract,  it  was  forfeited  to  the 
State. 

The  petitioner,  in  1877,  gave  to  the  assessor  the  same  infor- 
mation, and  the  land  was  listed  as  an  eighty  acre  tract,  and  he 
in  like  manner  attended  the  board  for  the  correction  of  errors 
in  assessments,  and  found  it  listed  as  eighty  acres.  But  the 
collector  of  taxes  for  the  town  demanded  of  petitioner  the 
entire  amount  of  taxes  on  the  one  hundred  acres,  and  refused 
to  accept  the  taxes  on  eighty  acres  of  the  tract;  that  by  his 
attorney  he  petitioned  the  county  board  to  abate  the  taxes 
pro  rata  on  the  tract  of  land,  but  the  board  refused. 

Petitioner  prays  that  the  board  be  compelled  to  make  the 
abatement  for  the  years  1876  and  1877,  and  to  cancel  the  for- 
feiture on  the  receipt  of  the  taxes  pro  rata  on  the  eighty  acres. 

The  board  of  supervisors  failing  in  anywise  to  answer,  they 
were  defaulted.     At  the  same  term  of  the  court  a  motion  to 
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set  aside  the  default  was  entered,  and  was  overruled  at  a  sub- 
sequent term  of  the  court,  and  a  peremptory  writ  was 
awarded  to  compel  the  county  board  to  make  the  abatement 
and  vacate  the  forfeiture ;  and  the  board  appeals,  and  urges  a 
reversal. 

The  default  admits  the  facts  averred  in  the  petition  to  be 
true,  but  does  not  admit  that  the  facts  in  law  entitle  peti- 
tioner to  relief.  If  the  facts  thus  admitted  to  be  true  do  not 
authorize  or  require  the  relief,  the  court  has  no  power  to  grant 
it.  Plaintiff,  on  a  default,  is  not  entitled  to  a  judgment 
unless  he,  by  his  declaration,  has  shown  a  right  of  recovery. 
If,  on  looking  through  the  record,  the  court  sees  that  there 
are  grounds  for  arresting  the  judgment,  the  court  should 
refuse  judgment,  notwithstanding  the  default. 

To  recover,  the  plaintiff  must  show  a  sufficient  cause  of 
action,  and  this  is  true  whether  there  be  a  trial  or  a  default. 
The  default  confers  no  more  rights  than  a  finding  of  a  jury. 
And  all  know  that  if  the  facts  found  by  a  jury  do  not  author- 
ize a  recovery,  the  court  will  refuse  to  enter  a  judgment. 
So,  in  this  case,  if  the  facts  averred  in  the  petition  do  not 
authorize  the  relief  sought,  the  judgment  must  be  reversed. 

There  are  grave  objections  to  granting  the  relief  prayed. 
The  petition  does  not  specify  what  portion  of  the  one  hundred 
acre  tract  is  embraced  in  the  twenty  acres  sold.  It  does  not 
describe  the  eighty  acres  nor  the  twenty  acres  as  separate  and 
distinct  tracts.  The  State  and  county  municipalities,  for  any- 
thing that  is  shown,  are  entitled  to  their  taxes  on  one  hundred 
acres,  and  being  so  entitled  they  can  not  be  required  to  accept 
the  taxes  on  but  eighty  acres,  or  only  four-fifths  of  the  amount 
in  full  for  the  taxes  on  the  one  hundred  acres.  The  petition 
fails  to  show  that  the  collector  can  receive  the  taxes  on  eighty 
acres  as  a  distinct  part  of  the  tract  and  hold  a  specified  twenty 
acres  for  the  balance  of  the  tax. 

There  is,  however,  another  and  insuperable  objection  to 
granting  the  writ.  Petitioner  asks  that  the  county  board  be 
required  to  set  aside  the  forfeiture.     It  is  manifest  that  the 
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board  has  no  such  power.  When  the  land  was  stricken  off 
to  the  State  at  the  collector's  sale  it  became  the  purchaser. 
And  this  is  nevertheless  true  whether  it  be  called  a  purchase 
by  the  State  or  a  forfeiture  to  the  State.  No  one,  we  appre- 
hend, would  contend  that  if  one  person  obtains  a  judgment 
against  another  in  the  circuit  court,  sues  out  execution,  sells 
lands  of  the  defendant  and  purchases  them,  that  the  defendant 
could,  with  any  pretence  of  legal  right,  go  before  the  county 
board  and  demand  that  it  set  aside  the  sale,  and  on  refusal 
could  compel  that  body  to  do  so  by  mandamus.  And  in 
principle,  is  there  any  difference  in  such  a  case  and  the 
present?  Here,  lands  were  assessed  for  taxes;  they  were  not 
paid  and  the  land  was  returned  as  delinquent;  application 
was  made  to  the  proper  court,  and  a  judgment  rendered  that  the 
land  be  sold  for  the  payment  of  the  taxes.  Under  the  judg- 
ment the  proper  officer  offered  the  land  for  sale  and  it  was 
struck  off  to  the  State  as  a  purchaser.  By  what  authority  can 
the  county  board  interfere  to  set  aside  that  sale  ?  If  any  power 
exists  anywhere  it  is  in  the  court  rendering  the  judgment  and 
ordering  the  sale.  But  the  board  has  no  more  power  to  do 
so  than  a  justice  of  the  peace  or  a  constable.  In  requiring  the 
county  board  to  cancel  the  forfeiture  of  the  land  to  the  State 
there  was  palpable  error. 

Again,  we  are  not  aware  of  any  power  in  the  county  board 
to  make  any  abatement  of  taxes  legally  assessed,  extended  and 
placed  in  due  course  of  collection.  If  a  party  is  aggrieved  by 
an  over  assessment  he  should  apply  to  the  board  of  review  to 
have  it  corrected,  or  to  the  July  session  of  the  board,  under 
the  97th  section  of  the  Revenue  law.  But  when  property  has 
been  assessed  and  the  tax  extended  and  the  books  placed  in 
the  hands  of  the  collector,  we  are  aware  of  no  law  authorizing 
the  board  to  make  any  abatement.  Or  even  after  its  session 
on  the  second  Monday  in  July. 

The  General  Assembly  has  conferred  no  power  on  the  board 
to  abate  State,  or  other  than  county  taxes,  and  we  are  not 
informed  of  any  express  authority   for   that   body   to   abate 
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county  taxes.  If  the  county  board  may  abate  State  and  other 
municipal  taxes  in  one  case,  they  may  in  all  cases.  If  they 
may  do  so  for  one  reason  they  may  for  any  reason  or  without 
reason,  and  thus  defeat  the  collection  of  all  revenue.  The 
board  has  no  interest  in  or  control  over  any  tax  levied  for 
State  or  municipal  purposes  except  for  county  purposes,  and 
hence  has  no  right  to  intermeddle  with  its  collection,  nor  can 
it  be  compelled  to  interfere. 

For  the  errors  indicated  the  judgment  of  the  court  below  is 
reversed. 

Judgment  reversed. 


Emma  L.  Eedden  et  al. 

v. 
James  A.  Miller  et  al. 

Filed  at  Mt.    Vernon  June  14,  1880. 

1.  Subsequent  purchaser — as  to  payment  of  purchase  money  under  prior 
purchase.  In  a  controversy  between  a  prior  and  subsequent  purchaser  of 
land,  in  regard  to  the  title,  the  former  alleging  that  the  latter  was  not  a  bona 
fide  purchaser  for  value  without  notice,  it  is  a  matter  of  no  concern  to  the 
subsequent  purchaser  whether  the  prior  purchaser  has  paid  the  whole  amount 
of  the  purchase  price  under  his  contract  or  not.  If  the  vendor  is  satisfied  in 
that  regard,  the  subsequent  purchaser  can  not  complain. 

2.  Same — without  consideration — of  his  relation  to  the  prior  purchaser.  A 
purchaser  of  land,  to  whom  a  deed  had  been  made,  reconveyed  to  his  grantor, 
and  thereupon  the  latter  sold  the  land  to  another,  giving  a  bond  for  a  deed. 
Neither  the  reconveyance  nor  the  bond  was  put  upon  record.  After  these 
transactions,  the  first  purchaser,  who  had  reconveyed  to  his  grantor,  sold  and 
conveyed  to  a  third  person  under  this  arrangement:  that  the  grantee  should 
clear  the  title  from  a  prior  mortgage  on  the  land,  make  sale  of  the  land,  and 
pay  to  his  grantor  one-half  the  proceeds, — so  that  really  he  paid  nothing  for 
the  land.  It  was  held,  this  last  purchaser  simply  stood  in  the  shoes  of  his 
grantor,  and  held  the  legal  title  subject  to  all  the  equities  which  were  binding 
upon  him  in  respect  to  the  second  and  intervening  purchaser. 

3.  Delivery  of  deed — surrender  of  notes.  Where,  upon  the  cancelling  of 
a  contract  for  the  sale  and  conveyance  of  land,  it  was  agreed  between  the 
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parties  that  the  grantee  should  execute  a  deed  reconveying  to  his  grantor,  and 
the  latter  should  surrender  the  notes  given  him  for  the  purchase  money,  and 
that  the' deed  of  reconveyance  should  be  placed  in  the  hands  of  a  third  person, 
to  be  delivered  to  the  grantee  therein  whenever  the  latter  should  place  in  the 
hands  of  such  third  person  the  notes  mentioned,  it  was  held,  the  delivery  of 
the  deed  of  reconveyance  into  the  hands  of  the  custodian  designated  was  a 
delivery  to  the  grantee  therein,  and  the  placing  of  the  notes  in  his  hands  was 
a  surrender  of  them  to  the  maker,  so  that  thereby  the  title  to  the  land  became 
reinvested  in  the  original  grantor. 

4.  Notice  to  subsequent  purchaser — what  constitutes.  Where  a  purchaser 
of  land  knows  at  the  time  of  his  purchase  that  another  person  has  for  years 
claimed  the  land  and  paid  taxes  thereon,  it  is  his  duty,  before  making  his 
purchase,  to  go  to  such  claimant  a.nd  ascertain  from  him  what  title  he  has, 
and  if  he  fails  to  make  such  inquiry,  he  will  be  chargeable  with  knowledge 
of  all  facts  which  he  might  thereby  have  learned,  and  will  hold  subject  to  the 
equitable  rights  of  the  claimant  under  an  unrecorded  bond  for  title.  What- 
ever is  sufficient  to  put  a  purchaser  upon  inquiry  is  good  notice  of  all  facta 
which  the  inquiry  would  have  disclosed. 

5.  Same — effect  of  notice  after  purchasing,  in  respect  to  unpaid  purchase  money. 
In  order  to  the  protection  of  a  subsequent  purchaser  who  does  not  receive 
notice  of  prior  equities  until  after  his  purchase,  it  must  appear  that  he  has 
actually  paid  the  purchase  money,  or,  if  he  has  paid  a  part  of  the  purchase 
money  before  receiving  notice,  he  will  be  protected  to  that  extent,  but  no 
further. 

Weit  of  Eeeoe  to  the  Circuit  Court  of  White  county; 
the  Hon.  Thomas  S.  Casey,  Judge,  presiding. 

Mr.  Andeew  D.  Duff,  and  Mr.  Cael  Koedel,  for  the 
plaintiffs  in  error: 

The  position,  that  defendants  Miller  and  the  Hales  are  inno- 
cent purchasers,  or  purchasers  without  notice,  finds  but  little 
support  from  the  evidence.  Franklin  Hale,  in  his  deposition, 
says  there  may  have  been  something  said  to  the  effect  that 
the  Jones  estate  had,  for  a  number  of  years  previous,  been 
claiming  the  land,  and  that  he  and  his  son,  at  the  time  of  the 
purchase,  knew  that  Jones'  heirs  had  paid  taxes  on  the  land 
for  about  fourteen  years,  and  he  supposed  they  had  owned  it 
that  long,  and  that  no  one  had  been  in  the  actual  possession. 
This  was  enough  to  put  any  prudent  man  upon  inquiry,  who 

wished   to  know  the  equitable   rights  of  others.     Hudson  v. 
22—95  III. 
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Warner,  2  Harris  &  Gill,  415;  Russell  v.  Petree,  10  B.  Mon. 
186;  Hankinson  v.  Barbour  et  al.  29  111.  280;  Bunting  v. 
Ricks,  2  Dev.  &  Bat.  Ch.  130;  Price  v.  McDonald,  1  Md.  403. 

The  question  is  not,  did  the  Hales  know  the  rights  of  Jones, 
but  were  they  possessed  of  such  information  as  made  it  their 
duty,  before  purchasing,  to  make  inquiry  from  the  proper 
source  as  to  the  rights  of  the  heirs  of  Jones;  and  would  an 
inquiry  have  led  to  a  discovery  of  their  rights.  They  are 
chargeable  with  notice  of  all  facts  such  an  inquiry  would 
have  disclosed.  Nute  v.  Nute,  41  N.  H.  60;  Danforth  v..Dart, 
4  Duer,  106;  Worthington  v.  Morgan,  16  Sim.  547;  Russell 
et  al.  v.  Ransom,  76  111.  168;    Watt  v.  Scofield,  id.  264. 

The  evidence  is,  Edwards  had  not  received  one  cent  for 
this  land.  The  purchaser  was  to  pay  nothing  until  he  recov- 
ered the  land,  and  then  was  to  give  Edwards  one-half  of  the 
proceeds  for  which  it  should  be  sold.  The  Hales  were  to  pay 
$1000  for  the  land  they  bought — paid  $25  down  and  gave 
their  notes,  payable  in  one,  two,  three  and  four  years,  for  the 
balance.  Under  these  facts,  they  are  not  bona  fide  purchasers 
without  notice.  They  must  not  only  have  acquired  the  legal 
title  without  notice,  but  must  also  have  paid  the  purchase 
money  without  such  notice. 

If  the  purchaser  receives  notice  before  actual  payment  of 
the  purchase  money,  he  is  not  a  bona  fide  purchaser.  Notice 
before  payment  of  the  purchase  money  is  good,  although  it 
be  secured  by  note  and  mortgage  already  made;  and  part 
payment  of  the  purchase  money  before  notice  will  only  pro- 
tect the  purchaser  pro  tanto.  Brown  et  al.  v.  Welch,  18  111. 
343;  Moshier  v.  Knox  College,  32  id.  164-5;  D'Wolf  v.  Pratt, 
42  id.  310-11  ;  Haw  v.  Weldon,  2  Yes.  516;  Blight  v.  Banks, 
6  Mon.  192;  Story  v.  Windsor,  2  Atk.  630;  Wormley  v.  Worm- 
ley,  8  Wheat.  318;  Kerr  on  Fraud  and  Mistake,  318-19. 

But  as  to  Miller  there  is  not  one  element  of  a  bona  fide 
purchase  to  be  claimed  by  him  in  this  transaction.  Accord- 
ing to  his  answer  and  sworn  deposition,  the  contract  between 
him  and  Edwards  was,  that  Edwards  conveyed  him  the  entire 
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tract  of  land,  and  he  assumed  the  burden  and  expense  of 
clearing  it  of  the  lien  of  the  Dickinson  mortgage,  and,  when 
he  sells  it,  to  pay  Edwards  one-half  the  proceeds.  This  is 
clearly  within  the  Champerty  act,  and  smacks  of  crime. 
Thompson  v.  Reynolds,  73  111.  11;  Coleman  v.  Billings,  89  id. 
183. 

But  treating  the  transaction  as  legal,  then  Miller  is  but  a 
trustee  for  Edwards,  and  holds  the  title  as  such,  and  is  sub- 
ject to  all  the  equities  which  bound  Edwards.  See  Provost 
v.  Gratz,  1  Peters'  C.  C.  364. 

Did  the  deed  of  Edwards  left  with  Hinch,  in  1858,  pass 
his  title  in  the  land  to  Kirkham? 

We  maintain  this  deed  became  operative  and  effectual  as 
soon  as  Kirkham  delivered  to  Hinch  these  notes  of  Edwards 
which  were  found  with  this  deed,  among  the  papers  of  Hinch, 
after  his  death. 

Notwithstanding  the  deed  was  not  delivered  directly  to 
Kirkham,  yet  Edwards  parted  with  it  and  all  control  over  it. 
It  is  found  in  the  hands  and  possession  of  a  stranger,  and 
thus  the  effect  and  character  of  the  deed  are  purely  a  question 
of  intention.  Price,  etc.  v.  Pittsburgh,  Ft.  Wayne  and  Chicago 
By.  Co.  34  111.  36;  Byers  v.  McClanahan,  6  Gill  &  J.  250; 
Masterson  et  al.  v.  Cheek,  23  111.  76;  Tate  v.  Tate,  1  Dev.  & 
Bat.  Ch.  22  ;  Fearrer  v.  Bridges,  5  Humph.  44;  Gardner  v. 
Collins,  3  Mason,  398. 

Anything  which  clearly  manifests  the  intention  of  the 
grantor  that  the  deed  shall  presently  become  operative  is 
effectual  as  a  delivery.  Bryan  et  al.  v.  Wash,  2  Gilm.  557; 
Souverbye  v.  Arden,  1  Johns.  Ch.  240. 

The  defendants  on  the  hearing  introduced  in  evidence  the 
entire  record  and  depositions  in  a  case  of  foreclosure  by  the 
complainant  as  executor,  etc.,  in  the  fall  of  1875,  on  j^he  old 
mortgage  known  as  the  "  Dickinson  mortgage. " 

The  executor  found  this  mortgage  among  the  papers  of  his 
testator,  but  found  no  notes  it  was  given  to  secure,  and  the  suit 
was  brought  to  ascertain  if  the  mortgage  was  satisfied  or  not. 
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Why  was  that  record  introduced?  If  there  is  anything  in 
it  operating  as  an  estoppel,  the  defendant  should  have  made 
that  defence  by  plea  or  otherwise,  informing  complainants  of 
the  particular  part  of  the  record  and  the  facts  therein  relied 
on,  and,  having  failed  to  do  so,  they  can  not  avail  themselves 
of  any  fact  therein  in  estoppel.  Smith  v.  Whittaher,  11  111. 
417;  Bigelow  on  Estoppel,  589-90. 

The  bill  in  that  case  was  not  sworn  to,  therefore  no  state- 
ment in  it  can  be  set  up  in  estoppel  of  complainants'  rights 
in  any  other  suit  or  proceeding,  for  the  reason  the  facts  stated 
in  such  bills  are  generally  the  mere  suggestions  of  counsel, 
made  for  the  purpose  of  obtaining  an  answer  to  the  bill.  1 
Greenleaf's  Ev.  sec.  551  and  notes;  Harding  v.  Town  of 
Hale,  61  111.  196-7. 

But  certainly  there  is  nothing  in  that  case,  even  if  the  bill 
had  been  sworn  to,  which  can  upon  any  known  principles  of 
law  be  invoked  by  way  of  estoppel  to  bar  complainants  from 
obtaining  the  relief  prayed  for  in  this  bill.  Letcher  v.  Morrison, 
27  111.  209;  Dorlarque  et  al.  v.  Cress  et  al  71  id.  380;  Hard- 
ing v.  Town  of  Hale,  61  id.  196-7;  Fetrow  v.  Merriwether, 
53  id.  275;  McClurhen  v.  McClurken,  46  id.  327. 

Mr.  John  M.  Ckebs,  for  the  defendants  in  error,  after 
stating  the  facts  at  considerable  length,  contended  that,  as 
against  the  complainants,  the  defendants  at  the  time  of  the 
commencement  of  the  suit,  had  the  full,  perfect  and  complete 
legal  title  to  the  land,  there  being  nothing  of  record  to  show 
that  complainants  had  any  claim  or  interest  therein;  that  the 
defendants,  by  reason  of  the  part  payment  of  the  purchase 
money,  became  seized  of  the  equitable  title  to  the  lands,  and 
that  unless  the  complainants  have  an  equitable  title,  based 
upon  payment  of  the  purchase  money  and  the  payment  shown 
by  testimony,  they  have  n.o  standing  in  court. 

He  also  contended  that  complainants  had,  in  fact,  no  title 
of  which  the  defendants  could  take  notice  by  any  inquiry. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  brought  by  the  complainants,  the 
executor  and  heirs  at  law  of  the  estate  of  John  T.  Jones, 
deceased,  against  James  A.  Miller  and  others,  to  enforce  the 
specific  performance  of  a  contract  under  which  Robert  Kirk- 
ham  sold  to  John  T.  Jones  certain  real  estate  in  White  county, 
consisting  of  two  hundred  and  forty  acres,  and  to  compel  de- 
fendants to  convey  the  title  by  them  held  to  complainants. 
On  the  hearing  the  court  rendered  a  decree  dismissing  the 
bill,  and  the  complainants  sued  out  this  writ  of  error. 

The  land  in  question  was  originally  owned  by  Robert  Kirk- 
ham,  who,  in  March,  1851,  mortgaged  it  to  one  Dickinson 
for  $2400,  who  placed  the  mortgage  on  record.  On  the  10th 
day  of  March,  1855,  Kirkham  sold  and  conveyed  the  land  to 
James  Edwards.  This  deed  was  placed  upon  record.  After- 
wards Edwards  discovered  that  the  mortgage  given  to  Dickin- 
son was  not  canceled  of  record ;  he  became  dissatisfied  with  the 
purchase,  and  complainants  contend  the  trade  was  canceled 
between  Kirkham  and  Edwards,  the  latter  executing  a  deed 
conveying  the  lands  back  to  Kirkham,  which  was  dated  Jan- 
uary 12,  1858,  and  left  in  the  hands  of  Benj.  P.  Hinch.  The 
notes,  amounting  to  $400,  which  Edwards  had  given  for  the 
land,  were  also  left  with  the  same  party. 

After  this  transaction,  and  on  the  9th  day  of  November, 
1860,  Kirkham  executed  and  delivered  a  bond  for  a  deed  to 
John  T.  Jones,  in  which  he  agreed  to  convey  the  lands  on 
certain  conditions  named  in  the  bond.  This  bond  was  never 
recorded,  and  the  deed  from  Edwards  to  Kirkham  was  not 
placed  upon  record.  Jones  died  in  1863,  but  he  in  his  lifetime, 
and  the  executors  of  his  estate  after  his  death,  claimed  the 
land  and  regularly  paid  the  taxes  thereon,  except  for  the 
years  1874  and  1875,  from  the  date  of  the  bond.  On  the  5th 
day  of  December,  1874,  Edwards  conveyed  the  lands  to 
James  A.  Miller,  one  of  the  defendants,  but  no  considera- 
tion was  paid   for  the   conveyance.     On   the    21st  of  April, 
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1875,  Miller  sold  and  conveyed  to  Franklin  Hale,  one  of  the 
defendants,  forty  acres  of  the  land  for  $333.33,  and  about  the 
same  time  he  sold  John  Hale,  a  son  of  Franklin  Hale,  eighty 
acres  of  the  land  for  $666.66.  John  Hale,  soon  after  his 
purchase,  died,  and  his  widow  and  heirs  were  made  defend- 
ants in  the  bill.  The  remaining  one  hundred  and  twenty 
acres  are  still  held  in  the  name  of  Miller.  On  the  8th  day 
of  October,  1875,  and  before  the  commencement  of  the  suit, 
Kirkham  and  wife,  in  pursuance  of  the  terms  of  the  bond 
which  had  been  given  to  Jones,  conveyed  the  land  to  the 
executor  of  the  estate  of  Jones. 

The  proof  is  not  clear  in  regard  to  the  amount  Jones  agreed 
to  pay  for  the  lands,  nor  is  it  entirely  clear  that  the  whole 
amount  has  been  paid ;  but  there  is  no  controversy  between 
Kirkham  and  complainants,  in  regard  to  this  matter,  and  if 
it  be  true  that  the  whole  amount  of  the  contract  price  has  not 
been  paid,  that  fact,  so  long  as  Kirkham  is  satisfied,  does  not 
concern  the  other  defendants,  or  in  any  manner  affect  their 
rights  in  the  lands.  The  complainants  derive  their  title  to 
the  lands  after  Kirkham  had  sold  and  conveyed  to  Edwards, 
and,  unless  Kirkham  had  obtained  the  title  back  from  Ed- 
wards, of  course  he  had  nothing  to  sell,  and  complainants 
obtained  no  right  or  title  to  the  land  under  the  bond  given 
by  Kirkham  to  Jones. 

The  important  question  in  this  case,  then,  is  whether  the 
trade  between  Edwards  and  Kirkham  was  canceled  and  the 
lands  reconveyed.  This  question  will  have  to  be  settled  by 
the  evidence.  It  is  quite  clear,  from  the  evidence,  that  the 
price  Edwards  agreed  to  pay  for  the  land  was  $400, — it  is 
admitted  in  the  answer  that  this  was  the  amount.  Notes  were 
executed  by  Edwards  to  Kirkham  for  this  amount,  except 
perhaps  $50,  which  was  paid  in  cash. 

Edwards,  although  an  interested  party,  testified  that  on  the 
11th  of  January,  1858,  he  met  Kirkham  at  New  Haven,  and 
told  him  he  must  clear  the  title   to  the  land    or  <nve  back  his 

o 

notes   and   money ;    that   Kirkham   agreed   to   pay  back  the 
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money,  give  up  the  notes,  and  pay  him  $50  for  his  trouble. 
He  finally  agreed  to  take  a  load  of  corn  for  his  trouble,  which 
he  received.  He  executed  a  deed  conveying  back  the  prop- 
erty, which  was  left  with  B.  P.  Hinch,  to  be  delivered  to 
Kirkham  when  he  surrendered  Edwards'  notes  and  repaid 
the  money  he  had  received. 

Kirkham,  in  his  evidence,  does  not  agree  with  Edwards. 
He  says  they  agreed  to  cancel  the  trade.  "I  was  to  give  up 
his  notes,  and  he  was  to  make  me  back  a  quitclaim  deed." 
He  says  the  notes  were  left  with  Hinch  to  be  given  to  Ed- 
wards, and  his  impression  is  that  the  amount  Edwards  had 
paid  on  the  land  was  paid  back  to  him. 

Mr.  Hinch,  the  custodian  of  the  notes  and  deed,  is  dead, 
but  his  son,  who  seems  to  be  entirely  disinterested,  says  that 
he  found  the  deed  from  Edwards  to  Kirkham,  and  the  notes 
for  the  $400,  among  his  father's  papers;  that  in  the  fall  of 
1874  he  had  a  conversation  with  Mr.  Edwards  in  relation  to 
the  transaction;  that  Edwards  told  him  he  had  paid  Kirkham 
$50  and  given  his  notes  for  the  balance;  that  after  he  bought 
the  land  he  found  it  was  incumbered  for  four  or  five  thousand 
dollars;  that  he  went  to  Kirkham  about  it,  and  he  paid  him 
back  the  $50  he  had  paid,  in  corn,  and  they  agreed  that  Kirk- 
ham should  leave  Edwards'  notes  with  his  father,  and  he  was 
to  make  out  a  deed;  when  executed  by  Edwards  and  wife, 
conveying  back  their  rights  to  the  lands  to  Kirkham,  his 
father  was  to  deliver  up  to  Edwards  his  notes,  and  Kirkham 
was  to  have  the  deed,  and  the  trade  was  to  be  canceled  ; 
that  he,  though  he  and  his  wife  had  executed  the  deed,  did  not 
get  his  notes,  but  he  didn't  care  for  that,  as  the  notes  were 
now  void  by  the  Statute  of  Limitations. 

The  truth  of  the  statements  of  this  witness  seems  to  be 
corroborated  by  the  conduct  of  Edwards  and  Kirkham  after 
the  arrangement  was  made,  and  is  in  harmony  with  all  the 
facts  in  the  case.  If  Edwards  had  not  canceled  the  trade, 
and  given  up  the  land,  why  did  he  abandon  it,  and  set  up  no 
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claim  whatever  to  the   property  after  1858   until   1875,  when 
he  found  the  deed   from  him  to  Kirkham  was  not  on  record? 

Edwards  paid  no  taxes  on  the  land,  exercised  no  acts  of 
ownership  over  it,  and  although  he  resided  in  the  same  neigh- 
borhood, was  never  heard  to  claim  the  property  after  he 
arranged  with  Kirkham  to  cancel  the  trade,  until  1875.  This 
conduct  on  his  part  shows  clearly  that  the  intention  was  to 
convey  the  property  back  to  Kirkham  by  the  delivery  of  the 
deed  to  Hinch. 

Again,  the  conduct  of  Kirkham  is  consistent  with  the 
theory  that  he  had  taken  back  the  land,  and  irreconcilable 
with  the  idea  that  he  had  not.  It  is  unreasonable  to  believe 
that  he  would  have  sold  the  land  to  Jones  if  he  had  not  taken 
it  back,  when  Edwards  resided  in  the  same  neighborhood, 
and  would  have  known  at  once  of  the  transaction,  and  doubt- 
less denounced  and  condemned  it. 

We  are,  therefore,  of  opinion  that  the  testimony  shows  that 
Edwards  conveyed  the  property  back  to  Kirkham,  that  the 
delivery  of  the  deed  to  Hinch  for  and  on  behalf  of  Kirkham, 
was  a  delivery  to  Kirkham,  and  the  delivery  of  the  notes, 
which  were  given  for  the  land,  was  a  surrender  of  them  to 
Edwards,  and  thus  whatever  title  Edwards  had  acquired  under 
his  purchase  was  reconveyed  and  became  vested  in  Kirkham. 

The  next  question  presented  by  the  record  is  whether 
Miller  and  the  Hales  are  bona  fide  innocent  purchasers  with- 
out notice  of  the  rights  of  complainants  in  the  lands.  If  they 
are,  then,  although  Edwards  reconveyed  the  land  back  to 
Kirkham  and  he  sold  to  Jones,  they  are  entitled  to  be  pro- 
tected in  their  purchase.  The  land  was  vacant;  the  bond 
from  Kirkham  to  Jones  was  not  on  record,  nor  was  the  deed 
from  Edwards  to  Kirkham  on  record.  So  far,  therefore,  as 
notice  under  the  recording  laws  is  concerned,  neither  Miller 
nor  the  Hales  were  chargeable  with  notice  of  the  prior  convey- 
ances. But  Miller  was  not  a  bona  fide  purchaser  of  the  lands; 
he  paid  nothing  for  the  conveyance  made  to  him  by  Edwards. 
The   substance  of  the  arrangement  made  was  that  Edwards 
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was  to  convey  to  him,  and  he  was  to  clear  the  title  of  the 
Dickinson  mortgage,  make  sale  of  the  lands,  and  pay  Edwards 
one-half  of  the  proceeds.  Miller  merely  stepped  into  Edwards' 
shoes  and  held  the  legal  title  subject  to  all  the  equities  which 
were  binding  upon  Edwards.  Had  he  made  an  absolute  pur- 
chase, received  a  deed  and  paid  the  consideration,  he  would 
have  occupied  a  different  position. 

But,  independent  of  this,  the  evidence  shows  that  Miller 
had  actual  notice  before  he  received  the  deed  that  Edwards 
had  previously  conveyed  to  Kirkham. 

John  Humphreys,  a  disinterested  witness,  testified  to  a  con- 
versation which  occurred  between  Miller  and  Kirkham,  in 
which  Miller  said  Edwards  had  told  him  the  title  to  the  land 
was  not  good;  that  he  had  returned  it  to  Kirkham. 

We  now  come  to  the  purchase  made  by  the  Hales  of  Miller. 
Hale,  in  his  evidence,  admits  that  he  and  his  son,  before  they 
purchased,  knew  that  the  Jones'  had  been  claiming  the  land 
for  a  number  of  years.  He  said :  "  My  son  and  I  knew,  at  the 
time  of  the  purchase,  that  Jones'  heirs  had  paid  taxes  on  it 
for  about  fourteen  years,  and  I  supposed  they  had  owned  it 
that  long." 

If  the  Hales,  when  they  purchased,  knew  the  Jones  heirs 
were  claiming  the  lands  and  paying  taxes  thereon,  as  they 
admit  they  did,  then  it  was  their  duty,  before  making  the  pur- 
chase, to  go  to  the  Jones  heirs  and  ascertain  from  the  proper 
source  what  title  they  had,  and  if  they  failed  to  make  inquiry 
they  are  chargeable  with  the  knowledge  of  all  facts  which 
they  might  have  obtained  by  going  to  the  Jones  heirs  and 
making  inquiry.  In  other  words,  the  Hales,  having  received 
notice  before  making  the  purchase  that  the  Jones  heirs 
claimed  the  lands  and  had  been  paying  taxes  thereon  for  a 
number  of  years,  are  chargeable  with  notice  of  all  facts 
in  relation  to  the  title  which  they  might  have  learned  had 
they  pursued  the  information  they  had  to  its  legitimate  source. 
Russell  v.  Ranson,  76  111.  167;   Watt  v.  Scofidd,  76  id.  261. 
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It  is  a  common,  well  understood  doctrine,  that  whatever  is 
sufficient  to  put  a  purchaser  upon  inquiry  is  good  notice  of 
all  facts  which  the  inquiry  would  have  disclosed. 

We  do  not,  therefore,  think  the  Hales  were  purchasers 
without  notice  of  complainants'  title  to  the  land,  but  if  they 
had  been,  as  they  had  only  paid  on  the  purchase  when  the 
suit  was  commenced  $25,  they  could  not  be  regarded  as  bona 
fide  purchasers.  In  order  to  be  protected  in  the  title  they 
purchased,  it  should  appear  that  they  not  only  bought  with- 
out notice,  but  had  actually  paid  the  purchase  money  before 
receiving  notice.  If  they  had  bought  without  notice  and  paid 
a  portion  of  the  purchase  money  before  receiving  notice, 
doubtless  they  would  be  entitled  to  protection  for  the  amount 
they  had  actually  paid,  but  no  further.  Moshier  v.  Knox 
College,  32  111.  155. 

We  are  of  opinion  that,  under  the  evidence,  complainants 
were  entitled  to  a  decree,  and  it  was  error  to  dismiss  the  bill. 

The  decree  will  be  reversed,  and  the  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 

Decree  reversed. 


Frederick  Goeing  et  al. 

v. 

Oliver  Outhouse  et  al. 

Filed  at  Mt.    Vernon  June  14,  1880. 

1.  Estoppel — waiver  of  landlord's  lien.  A  tenant  sold  his  part  of  a  crop 
of  corn  raised  on  the  leased  premises,  and  the  purchaser  from  the  tenant  sold 
to  another.  The  question  arose  between  the  landlord  and  this  second  pur- 
chaser, whether  the  former  had  waived  his  lien  upon  the  crop  for  his  rent.  It 
appeared  that  the  purchaser  from  the  tenant,  after  his  purchase,  and  before 
he  had  paid  for  the  corn  or  sold  to  his  vendee,  told  an  agent  of  the  landlord 
that  he  had  bought  the  corn,  whereupon  the  agent  said  it  was  all  right, — that 
he  was  satisfied, — that  he  had  settled  with  the  tenant,  and  that  nothing  was 
due  except  the  part  of  the  crop  which  remained.     After  this  conversation  the 
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first  purchaser  sold,  informing  his  vendee  thereof,  and  out  of  the  money 
received  on  his  sale  he  paid  the  tenant  for  the  corn.  It  was  held  to  be  a  case 
where  the  doctrine  of  estoppel  by  conduct  and  a  waiver  would  apply. 

2.  Witness — credibility.  It  is  inaccurate  to  instruct  a  jury  that  if  they 
believe  a  witness  has  wilfully  and  knowingly  sworn  falsely  as  to  any  material 
point  in  controversy,  they  may  disregard  his  entire  testimony,  without  the 
qualification  that  the  witness  was  uncorroborated  by  other  evidence. 

3.  Error  will  not  always  reverse — improper  instruction.  But  in  a  case 
where  such  an  instruction  was  given  without  the  qualification  mentioned,  it 
appeared  the  controverted  question  was  as  to  an  alleged  conversation,  and  the 
only  corroborative  evidence  was  that  of  the  son  of  the  witness  whose  veracity 
was  questioned,  and  who  was  only  twelve  years  of  age  when  he  testified,  and 
only  nine  years  old  when  the  conversation  took  place.  So,  it  was  considered, 
under  the  circumstances,  the  inaccuracy  in  the  instruction  was  not  a  suffi- 
cient error  to  reverse  the  judgment. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Clinton  county,  the  Hon.  Geo.  W.  Wall,  Judge,  presiding. 

Messrs.  Casey  &  Dwight,  for  the  appellants : 

The  landlord's  lien,  in  such  a  case  as  this,  is  not  even 
dependent  upon  the  levy  of  a  distress  warrant,  but  is  given 
by  the  statute, — the  statutory  provision  being  express  that 
every  landlord  shall  have  a  lien  upon  the  crops  grown  or 
growing  upon  the  demised  premises,  in  any  year,  for  the  rent 
that  shall  accrue  for  such  year.  Rev.  Stat.  1874,  page  661, 
sec.  31;  Mead  v.  Thompson,  78  111.  62;  Prettyman  v.  Unland 
et  al.  77  id.  206. 

And  such  lien  attaches  from  the  time  of  the  commencement 
of  the  growth  of  the  crops.      Watt  v.  Scojield,  76  111.  261. 

Knowing  that  Carter  was  a  tenant,  appellees  knew  the 
appellants  had  a  lien,  because  it  was  given  by  the  statute,  and 
every  one  is  presumed  to  know  the  law.  Watt  v.  Scojield,  76 
111.  261. 

If  Eoper,  from  whom  appellees  claim,  had  acquired  any 
rights,  he  merely  took  Carter's  place,  and,  in  so  doing,  was 
bound  to  satisfy  any  unpaid  rents.  Farnham  v.  Hohman,  90 
111.  312. 
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To  permit  appellees  to  claim  that  they  purchased  this  corn, 
— it  matters  not  from  whom,  whether  it  be  Carter,  Roper  or 
any  one  else, — would  be  granting  that  which  the  law  does  not 
warrant.  There  being  jurisdiction  of  the  subject  matter  and 
of  the  person,  this  judgment  against  Carter  must  stand  until 
reversed.  It  can  not  be  attacked  collaterally.  The  findings 
of  the  court  are  conclusive.  Adam  v.  Arnold,  86  111.  185; 
Goudy  et  al.  v.  Hall,  30  id.  109;  Elston  et  el.  v \  The  City  of 
Chicago,  40  id.  514;  Arnold  et  al.  v.  Gifford,  62  id.  249. 

These  decisions  clearly  announce  the  doctrine,  that  not  only 
are  the  parties  to  a  judgment  bound  by  it  till  reversed  by  an 
appellate  court,  but  the  judgment  is  conclusive  as  against 
strangers.  It  can  not  be  impeached  nor  contradicted  by  third 
parties. 

The  alleged  declaration  of  Krug,  to  constitute  an  estoppel 
as  against  appellants'  lien,  must  have  been  one,  the  injurious 
influence  of  which  might,  and  ought  to,  have  been  foreseen. 
It  must  have  been  acted  upon  in  good  faith,  and  Roper  must 
have  changed  his  situation  so  that  injury  would  have  resulted 
to  him  if  Krug  were  allowed  to  retract  the  declaration.  Bige- 
low  on  Estoppel,  page  552,  et  seq.;  Knoehelv.  Kercher,  33  111. 
308;  Smith  v.  Newton,  38  id.  230. 

In  other  words,  if  Roper  had  been  induced,  by  the  acts  or 
declarations  of  Krug,  to  purchase  Carter's  interest  in  the  corn, 
then  neither  the  appellants  nor  Krug  could  be  heard  to  say 
the  lien  had  not  been  waived.  But  there  is  no  pretence  that 
Roper  was  induced  by  anything  Krug  did,  or  said,  to  buy 
Carter's  interest  in  the  corn,  and,  therefore,  Roper  gained  no 
advantage,  nor  acquired  any  rights  by  such  supposed  purchase. 
Hefner  v.  Vandolah,  57  111.  520;  The  People  v.  Broicn  et  al. 
67  id.  435;  Ball  et  al.  v.  Hooten,  Admr.  85  id.  159;  Kinnear 
v.  Mackey,  85  id.  96. 

Messrs.  Murray  &  Andrews,  for  the  appellees: 
The  questions  involved   are  of  fact — not  of  law.     It  may 
be  conceded  that  a  landlord's  lien  is  not  dependent  on  legal 
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proceedings;  that  it  attaches  the  moment  the  crop  begins  to 
grow,  and  that  all  persons  are  bound  to  notice  it  at  their  peril. 
We  do  say  it  may  be  waived,  released  or  satisfied,  and  the 
landlord  may  be,  by  his  conduct,  estopped  to  assert  it.  Kin- 
near  v.  Ilackey,  85  111.  96. 

We  had  supposed  that  a  judgment  would  not  be  conclusive 
against  any  person  who  was  not  and  could  not  have  been  a 
party  to  the  proceeding  in  which  it  was  rendered.  It  is  not 
perceived  why  the  principle  does  not  apply  to  appellees  in  the 
case  at  bar.  Another  reason  why  this  judgment  should  not 
be  held  conclusive  is,  that  no  act  or  admission  of  Carter 
after  the  sale  to  appellees  would  be  admissible  as  evidence  for 
any  purpose,  and  a  judgment  is  merely  a  conclusive  admis- 
sion. But  whether  the  judgment  against  the  tenant  is  con- 
clusive against  appellees,  is  unimportant,  for  the  reason  that 
the  circuit  court  held  that  it  was  conclusive,  and  confined 
appellees  to  the  proof  of  two  points  only,  viz:  1.  Amount 
of  corn  taken.  2.  Estoppel.  ~No  exception  is  alleged  to  this 
ruling,  which  was  frequently  repeated  by  the  court  in  the 
hearing  of  the  jury. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

Volney  Carter,  in  the  spring  of  1876,  rented  from  appel- 
lants forty  acres  of  land  on  which  to  raise  corn,  the  rent  to 
be  one-fourth  of  the  crop. 

On  the  17th  day  of  October,  1876,  Carter  having  departed 
from  the  State,  appellants  issued  their  distress  warrant  against 
him  for  the  rent  alleged  to  be  due,  which  was  levied  upon  the 
undivided  three-fourths  of  the  forty  acres  of  corn.  On  the 
8th  of  November,  1876,  on  trial  had  before  a  justice  of  the 
peace  upon  this  distress  proceeding,  judgment  was  rendered 
for  the  defendant,  which,  on  appeal  to  the  circuit  court,  was 
reversed,  and  a  judgment  was  rendered  in  favor  of  appellants 
against  Carter  for  $45  rent,  and  that  they  have  execution 
against  the  property  distrained  for  that  sum  and  costs. 


350  Goeing  et  al.  v.  Outhouse  et  al.  [June 


ODinion  of  the  Court. 


In  the  meantime  the  appellees  herein,  claiming  to  have 
bought  the  corn  levied  upon  by  the  distress  warrant,  had 
gathered  and  appropriated  the  same  to  their  use. 

This  suit  was  then  instituted  by  appellants,  against  appel- 
lees, before  a  justice  of  the  peace,  to  recover  damages  for  the 
alleged  wrongful  taking  of  such  corn. 

From  the  judgment  before  the  justice  of  the  peace  in  favor  of 
the  defendants,  an  appeal  was  taken  to  the  circuit  court,  where 
the  judgment  of  the  justice  of  the  peace  was  affirmed,  and  a 
verdict  and  judgment  were  rendered  in  favor  of  the  defend- 
ants, which,  on  appeal  to  the  Appellate  Court  for  the  Fourth 
District,  was  affirmed,  and  the  plaintiffs  then  appealed  to  this 
court. 

The  controverted  question  of  fact  in  the  case  as  to  the  con- 
versation, from  which  it  is  claimed  there  was  a  waiver  of  the 
lien,  must  be  regarded  as  settled  by  the  judgment  of  the  Ap- 
pellate Court  in  favor  of  the  appellees.  We  can,  then,  only 
consider  the  questions  of  law  involved  which  are  raised  on 
the  instructions  given  by  the  court. 

The  main  error  alleged  in  respect  of  instructions,  is  as  to 
waiver  of  the  lien. 

The  court  modified  the  first,  second  and  third  instructions 
asked  by  the  appellants,  that  upon  the  case  presented  by  the 
instructions  the  jury  should  find  for  appellants,  by  adding 
thereto  the  qualification,  that  "if  the  appellants  had  not 
waived  their  lien."  This  modification  is  complained  of  as 
inapplicable;  that  upon  any  testimony  there  was  in  the  case, 
there  could  not  have  been  any  waiver  of  the  lien. 

One  August  Krug  was  appellants'  agent. 

There  was  testimony  that  one  Roper  bought  Carter's  interest 
in  the  corn,  and  that  Roper  went  to  the  house  of  Krug  and 
told  him  that  he,  Roper,  had  bought  Carter's  three-fourths 
interest  in  this  corn,  and  Krug  said  that  was  all  right,  that  he 
was  satisfied  ;  that  he  had  settled  with  Carter,  and  that  nothing 
was  due  except  the  one-fourth  of  the  corn,  and  that  he,  Krug, 
was  to  gather  that  at  his  own  expense. 
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The  point  made  is,  that  this  conversation  was  after  the 
purchase  by  Roper;  that  he  did  not  change  his  situation  and 
was  not  influenced  thereby,  and  so  no  waiver  could  be  predi- 
cated upon  it. 

The  evidence  shows  that  Roper  had  not  paid  Carter  for  the 
corn  at  the  time  of  this  conversation,  and  it  was  testified  that 
after  this  time  Roper  sold  two-thirds  of  the  corn  to  the  appel- 
lees, Outhouse  and  Davidson,  informing  them  of  this  conver- 
sation had  with  Krug,  and  from  the  money  paid  by  Outhouse 
and  Davidson  Roper  paid  Carter  for  the  purchase  made  from 
him. 

As  testified  to,  we  think  it  clearly  a  case  where  the  doctrine 
of  estoppel  by  conduct  and  a  waiver  would  apply,  and  that 
there  was  no  error  in  the  modification  of  the  instructions. 

Two  of  the  instructions  for  appellees  were  to  the  effect,  that 
if,  before  the  commencement  of  the  distress  proceedings,  ap- 
pellants waived  their  lien  upon  the  corn  for  rent,  then  they 
could  not  assert  their  lien  for  the  rent  as  against  appellees. 
The  objection  is  taken  to  them,  that  even  admitting  their 
applicability  in  the  case,  the  waiver,  in  respect  of  time,  should 
not  have  been  stated  if  made  before  the  commencement  of  the 
distress  proceedings,  but  should  have  been  limited  to  having 
been  made  before  the  time  of  the  purchase  by  Roper  from 
Carter.  But  as  the  proof  showed  that  the  waiver  relied  upon 
was  before  Roper  had  made  any  payment  to  Carter  for  the 
corn,  and  before  appellees  had  bought  from  Roper,  the  in- 
structions, though  they  would  have  been  more  accurate  in  the 
form  suggested,  yet  they  could  do  no  harm  in  the  respect 
named,  under  the  facts  of  the  case. 

Objection  is  made  to  the  giving  of  the  following  instruction 
for  appellees : 

1.  "  If  you  believe,  from  the  evidence,  that  August  Krug 
has  wilfully  and  knowingly  sworn  falsely  as  to  any  material 
point  in  controversy,  then  you  may  disregard  his  entire  tes- 
timony." 
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This  instruction  was  inaccurate  without  the  modification 
that  the  witness  was  uncorroborated  by  other  evidence.  Yundt 
v.  Hartrunft,  41  111.  10. 

The  vital  portion  of  Krug's  testimony  was  in  regard  to  the 
alleged  conversation  had  with  him,  from  which  a  waiver  of 
the  lien  was  claimed,  he  denying  the  conversation  as  testified 
to  by  appellants'  witnesses.  The  only  corroborative  evidence 
in  the  case  was  that  of  his  small  boy,  twelve  years  of  age 
when  he  testified,  and  only  nine  years  old  when  the  conversa- 
tion took  place,  and  which  he  testifies  to  have  been  as  related 
by  his  father. 

Under  the  circumstances,  we  can  hardly  think  the  inaccu- 
racy in  this  instruction  should  be  held  sufficient  error  to 
reverse  the  judgment. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


James  W.  Hall 

v. 
Jackson  County. 

Filed  at  Mt.  Vernon,  June  14,  1880. 

1.  Practice — admitting  evidence  under  counts  other  than  those  under  which  it 
was  offered.  The  declaration  in  a  suit  to  recover  upon  certain  county  orders 
contained  special  counts,  and  also  the  common  counts.  The  court  upon  the 
trial  refused  to  allow  the  orders  to  be  read  under  the  special  counts,  but  per- 
mitted them  to  be  read  under  the  common  counts.  It  was  not  material  to 
inquire  whether  there  was  error  in  rejecting  the  evidence  when  offered  under 
the  special  counts.  The  evidence  was  before  the  court,  so  the  plaintiff  was 
not  prejudiced  by  any  ruling  in  that  regard. 

2.  Parol  evidence — as  to  authority  given  by  county  board  to  issue  order  on 
county  treasurer.  Except  in  cases  where  payment  of  money  out  of  a  county 
treasury  is  specifically  authorized  by  law  to  be  made,  no  money  or  funds  can 
properly  be  paid  out  unless  upon  an  order  of  the  county  board,  and  in  such 
case  the  order  of  the  county  board  can  only  be  shown  by  the  record.  Parol 
evidence  is  not  admissible  for  such  purpose. 
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3.  So,  in  an  action  against  a  county  to  recover  upon  an  order  on  the 
county  treasurer,  the  order  bearing  interest  upon  its  face,  it  was  held  incom- 
petent to  prove  by  parol  that  the  county  board  directed  the  order  to  be  issued 
with  the  interest  clause. 

4.  Interest  upon  county  orders — whether  allowable.  It  is  not  within  the 
powers  of  a  county  board  to  allow  or  pay  interest  on  common  county  orders 
issued  for  current  county  expenses. 

5.  Estoppel — as  to  promise  by  county  to  pay  interest.  Where  a  county 
order  drawn  upon  the  county  treasurer  contains  a  clause  for  the  payment  of 
interest,  it  appearing  the  order  was  issued  for  current  expenses  and  for  in- 
terest upon  prior  orders  given  also  for  current  expenses,  the  county  is  not 
estopped  to  set  up  the  plea  of  ultra  vires  in  respect  of  the  interest  so  provided 
for. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Jackson  county,  the  Hon.  M.  C.  Crawford,  Judge,  pre- 
siding. 

Mr.  A.  R.  Pugh,  for  the  appellant: 

In  the  light  of  authorities,  in  the  absence  of  an  express 
prohibition,  counties  have  the  right  to  make  original  contracts 
to  pay  interest,  and  to  evidence  that  contract  by  its  warrants. 
City  of  Galena  v.  Corwith,  48  111.  423. 

And  if  it  is  admitted  that  corporations,  like  counties,  have 
the  right  to  enter  into  contracts  which  involve  the  payment 
of  money,  and  have  the  power,  as  is  asserted  in  the  cases  of 
Madison  County  v.  Bartlett,  1  Scam.  67,  County  of  Pike  v. 
Hosford,  11  111.  170,  and  City  of  Galena  v.  Corwith,  48  id. 
423,  to  make  original  contracts  to  pay  interest,  then  the  pre- 
sumption of  law  would  be  that  this  was  a  legitimate  contract, 
and  an  original  undertaking  to  pay  interest,  and  this  pre- 
sumption will  prevail  until  the  contrary  ^ould  be  shown, 
which  has  not  been  done  in  this  case. 

It  can  not  be  contradicted  that  the  county  authorities  have 
the  right  to  issue  county  warrants.  This  power  is  expressly 
given  to  them  by  statute. 

Does  the  insertion  of  the  word   interest,  etc.,  make  them 

23—95  III. 


354  Hall  v.  Jackson  County.  [June 

Brief  for  the  Appellant. 

void?  Interest  is  an  incident  to  all  indebtedness.  McConnel 
v.  Thomas,  2  Scam.  313. 

Counties  have  the  power  to  enter  into  contracts — to  con- 
tract and  be  contracted  with.  Gross'  Statutes,  chap.  34,  sees. 
24  and  30. 

The  presumption  is  that  these  orders  were  regularly  issued 
and  according  to  the  command  of  the  county  board,  as  they 
appear  and  were  countersigned  by  the  county  treasurer.  See 
Gross'  Stat.  1869,  chap.  26,  sec.  31 ;  also,  see  Rev.  Stat.  1874, 
chap.  36,  sees.  7  and  8. 

And  the  fact  that  this  board  afterwards  paid  interest  on 
the  same  is  evidence  complete  that  the  original  contract  was, 
that  in  consideration  of  forbearance  they  would  pay  interest. 

The  appellee  also  says  the  county  records  introduced  failed 
to  show  that  the  clerk  was  authorized  to  issue  interest  bearing 
orders.  The  presumption  must  be  that  the  clerk  and  treas- 
urer acted  according  to  their  instructions.  But  this  is  not 
all.  Appellant  in  this  case  introduced  as  a  witness  a  mem- 
ber of  the  county  court  to  prove  the  county  clerk's  authority, 
which  was  objected  to  by  appellee  and  the  objection  sustained 
by  the  court  and  excepted  to  by  appellant,  and  it  now  comes 
with  bad  grace  to  say  these  orders  were  only  to  be  "ordinary 
warrants." 

That  this  evidence  was  proper  to  show  what  was  the  origi- 
nal contract,  when  the  records  fail  to  disclose  it,  we  cite 
County  of  Vermilion  v.  Knight,  1  Scam.  97. 

Besides  all  this,  there  is  no  plea  of  nul  tiel  record  filed  by 
appellee,  and  in  order  to  deny  that  these  orders  were  to  be 
interest  bearing  orders,  such  fact  should  be  put  in  issue 
specially. 

We  respectfully  submit  that  the  court  erred  when,  by  its 
decision,  it  allowed  the  appellee  credits  in  reduction  of  the 
amount  due  on  these  orders  of  certain  sums  which  were  paid 
as  interest. 

Granting,  for  the  time  being,  that  the  county  of  Jackson 
exceeded  its  power  when   it  issued   these   orders  as  interest 
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bearing,  it  was  only  an  irregular  exercise  of  power  at  most, 
and  therefore  voidable — not  altogether  void — as  it  can  not 
be  denied  it  had  the  power  to  issue  the  orders  without  the 
insertion  of  the  words  "  bearing  interest  at  the  rate  of  ten 
per  cent  per  annum."  This  being  so,  we  insist  that  each 
subsequent  payment  of  interest  was  a  ratification,  at  least,  of 
the  payment  of  interest,  and  binding  to  that  extent,  and 
which  it  had  the  right  to  cease  doing  at  any  time  it  saw 
proper.  Clark  v.  Board  of  Supervisors  of  Hancock  County, 
27  111.  310  and  311. 

It  has  never  been  denied  that  these  payments  were  made 
voluntarily,  and  where  payments  of  money  are  made  under  a 
misapprehension  of  the  law,  without  compulsion  and  without 
fraud,  it  can  not  be  recovered  back.     5  Gilm.  517. 

We  protest  against  the  doctrine  that  the  sums  paid  as 
interest  on  these  orders  under  a  mistake  of  the  law  or  misap- 
prehension of  the  legal  effect  of  the  contract,  can  now  be 
changed,  and  applied  as  payments  upon  the  original  indebted- 
ness pro  tanto,  even  though  the  contract  is  in  fieri.  Goltra 
et  al.  v.  Sayisack  et  al.  53  111.  456;  Sibert  v.  McAvoy,  15  id. 
109;  Pomeroy  on  Contracts,  sees.  232-233,  p.  316-317. 

Mr.  William  A.  Lemma,  State's  attorney,  and  Mr.W.  W. 
Bare,,  for  the  appellee : 

If  the  court  can  see  that  an  erroneous  ruling  of  the  court 
below  has  worked  no  injury  to  the  party  appealing,  such 
ruling  is  no  ground  for  the  reversal  of  the  judgment.  Coursen 
v.  My,  38  111.  339;  Pratt  v.  Tucker,  67  id.  346;  Milliken  v. 
Jones,  77  id.  373. 

Did  the  county  authorities  of  Jackson  county  have  power 
to  issue  these  interest  bearing  orders? 

Counties  are  involuntary  political  organizations,  created 
by  general  statute  to  aid  in  the  administration  of  the  govern- 
ment. The  statute  confers  upon  them  all  the  powers  they 
possess,  prescribes  all  the  duties  which  they  owe,  and  imposes 
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all  the  liabilities  to  which  they  are  subject.     Soper  v.  Henry 
County,  26  Iowa,  264. 

Counties  are  involuntary  political  or  civil  divisions  of  the 
State,  created  by  general  law.  The  county,  the  school  district, 
the  road  district,  are  purely  auxiliaries  of  the  State.  Consid- 
ered with  respect  to  the  limited  number  of  their  corporate 
powers  they  rank  low  down  in  the  scale  of  corporate  exist- 
ence, and  hence  have  been  frequently  termed  quasi  corpora- 
tions.    1  Dillon  on  Municipal  Corporations,  sec.  10. 

We  insist  that  the  county  court  had  no  power  to  issue  a 
warrant  bearing  interest.  To  make  the  order  or  warrant 
bear  interest  presupposed  that  it  would  not  be  paid  upon 
demand,  and  was  a  method  of  funding  the  outstanding  debts 
of  the  county  in  a  manner  not  authorized  by  law.  See  White- 
well  v.  Pulaski  County,  reported  in  2  Dillon's  Circuit  Court 
Eepts.  p.  251;  Britton  v.  Police  Jury,  15  Wall.  566;  The 
County  of  Hardin  v.  McFarlan,  82  111.  138. 

Appellant  says  that  appellee  is  estopped  from  setting  up 
ultra  vires, — a  position  that,  in  our  opinion,  can  not  be  main- 
tained by  authority.  A  corporation  is  not  estopped  after  a 
warrant  upon  its  treasury  has  been  issued  to  set  up  the  defence 
of  ultra  vires.  1  Dillon  on  Municipal  Corporations,  sec.  412. 
County  orders  are  liable  to  equities  in  hands  of  holders. 
1  Dill,  on  Munic.  Cor.  sec.  406. 

Invalid  contract  is  no  estoppel.  Herman's  Law  of  Estop- 
pel, sec.  224. 

It  could  not  be  ratified  by  act  of  the  county  board.  Noth- 
ing less  than  the  action  of  the  electors  in  their  corporate 
capacity  would  amount  to  a  ratification.  Taylor  v.  The  Dis- 
trict Township  of  Wayne,  25  Iowa,  447. 

Can  the  interest  paid  on  these  orders  be  deducted  from  the 
principal?  We  believe  by  the  analogies  of  the  law  the  deduc- 
tion was  properly  made,  if  it  was  illegal  to  contract  for 
interest,  and  we  instance  the  contracting  for  and  taking  of 
usurious  interest.  While,  if  usurious  interest  is  voluntarily 
paid,  it   can   not    be    recovered   back,  yet   if  the    matter   is 
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unsettled  and  suit  is  brought,  the  illegal  interest,  though 
paid,  may  be  deducted  from  the  principal.  "So  long  as  any 
part  of  the  original  debt  remains  unpaid,  though  evidenced 
by  a  new  note,  with  new  parties  as  securities,  the  principal 
debtor  may  insist  that  all  payments  of  usurious  interest  shall 
be  deducted  from  the  principal  of  the  new  note."  Mitchell  v. 
Lyman  et  al.  77  111.  526;  Baylor  v.  Daniels,  37  id.  377;  San- 
ner  v.  Smith,  89  id.  124. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

Appellant  sued  appellee,  in  assumpsit,  in  the  circuit  court 
of  Jackson  county,  to  recover  the  amount  claimed  to  be  due 
on  the  following  county  orders : 

State  of  Illinois,  \       Adjourned  December  County  Court 
Jackson  County,  j  Term,  1871. 

Treasurer  of  said   County: 

Pay  James  W.  Hall,  or  bearer,  $1592.52,  for  making  col- 
lector's book,  and  interest  on  the  following  county  orders  : 
ISTos.  5048,  4966,  3597,  4950,  125,  and  3598,  with  ten  per 
cent  interest  from  January  2,  1872,  out  of  moneys  in  the 
treasury  not  otherwise  appropriated. 

James  W.  Hall,  County  Clerk. 

No.  443.     Countersigned  by  Gill  J.  Burr,  Treasurer. 

State  of  Illinois,  \     $~Qa  7*     January  Term,  1873,  Board 
Jackson  County.  J  '     '         of  Supervisors. 

Treasurer  of  said   County: 

Pay  James  W.  Hall,  or  bearer,  $586.75,  for  official  ser- 
vices, and  bearing  interest  at  the  rate  of  ten  per  cent  per 
annum,  out  of  moneys  in  the  treasury  not  otherwise  appro- 
priated. 

James  W.  Hall,  County  Clerk. 

No.  526.     Countersigned  by  Gill  J.  Burr,  Treasurer. 

Judgment  was  rendered  by  the  circuit  court  in  favor  of 
appellant  for  $1074.31.  From  that  judgment  an  appeal  was 
prosecuted  by  the  present  appellant  to   the   Appellate  Court 
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for  the  Fourth  District.  That  court  reversed  the  judgment 
of  the  circuit  court,  and  rendered  judgment  there  in  favor  of 
the  appellant  for  $1174.22,  and  this  judgment  being  still  un- 
satisfactory to  appellant,  he  brings  the  present  appeal. 

The  declaration  contained  four  special  counts  and  the  com- 
mon counts.  Objection  is  urged  because  the  circuit  court 
refused  to  allow  the  orders  to  be  read  in  evidence,  under  the 
special  counts.  This  we  think  unimportant,  since  the  court 
permitted  them  to  be  read  in  evidence  under  the  common 
counts.  Whether  the  court  admitted  them  in  evidence,  as 
the  counsel  say,  as  evidence  of  an  account  stated  only,  and 
not  as  orders,  it  appears  that  in  one  way  or  the  other  appellant 
got  his  whole  case  before  the  court,  and  so  was  not  prejudiced 
by  any  ruling  in  that  regard. 

Appellant,  after  reading  in  evidence  the  orders  in  contro- 
versy, also  read  in  evidence  certain  orders  of  the  county 
court  of  Jackson  county,  authorizing  them  to  be  issued.  He 
then  called  one  Abel  C.  Davis,  and  proved  by  him  that  he 
was  a  member  of  the  county  court  of  Jackson  county  at  the 
time  of  the  allowance  of  the  claim,  and  the  issuing  of  the 
order  No.  443  for  the  sum  of  $1592.52,  and  proposed  to 
prove  by  him  that  the  county  court  ordered  the  county  clerk 
to  issue  an  order  of  this  amount,  to  be  interest  bearing.  But 
the  counsel  for  appellee  objected  to  the  introduction  of  such 
evidence,  and  the  court  sustained  the  objection,  to  which  ap- 
pellant then  excepted,  and  he  now  insists  that  this  ruling  was 
erroneous,  and  refers  to  County  of  Vermilion  v.  Knight,  1 
Scam.  97,  Washington  County  v.  Parlier,  5  Gilm.  232,  Ryan 
v.  Dunlap,  17  111.  40,  and  Bartlett  et  al.  v.  Board  of  Educa- 
tion, 59  id.  364.  This  is  a  misapprehension.  Those  cases 
related  to  contracts  which  it  was  competent  for  the  board  to 
make  by  parol,  and  of  which  it  was  not  indispensable  that  a 
record  should  be  made. 

But  it  is  provided  by  sec.  8,  chap.  36,  Eev.  Stat.  1874,  p. 
324 :  "  The  county  treasurer  shall  not  countersign  any  county 
order  before  the  same  is  filled  up,  nor  until  he  shall  have  ex- 
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amined  the  records  of*  the  county  board,  and  ascertained  that 
the  issuing  of  such  order  is  warranted  thereby."  And  sec.  9 
of  the  same  chapter  is  this:  "No  money  or  funds  shall  be 
paid  out  of  any  county  treasury  except  in  accordance  with  an 
order  of  the  county  board,  or  where  payment  is  specifically 
authorized  by  law  to  be  made." 

It  is  not  pretended  these  orders  are  such  whereof  payment 
is  specifically  authorized  by  law  to  be  made,  and  so,  neces- 
sarily, they  must  be  authorized  by  an  order  of  the  county 
board,  which  can  only  be  shown  by  the  record.  The  evi- 
dence was  very  clearly  properly  excluded.  The  clause  prom- 
ising to  pay  interest  on  these  orders  was  entirely  unauthorized 
by  any  order  of  the  county  court,  as  disclosed  by  the  records, 
and  to  that  extent  they  were  null  and  void. 

A  considerable  portion  of  these  orders  is  made  up  of  in- 
terest on  other  orders,  and  it  was  conceded  as  a  fact,  upon  the 
hearing,  that  certain  sums  had  been  paid  by  the  county  and 
credited  on  these  orders  as  interest,  so  that,  deducting  the  in- 
terest paid,  and  also  the  interest  added  in  and  made  a  part 
of  the  principal  sum  of  these  orders,  the  judgment  of  the 
Appellate  Court  is  confessedly  as  large  as  it  ought  to  be. 
And  the  only  question,  therefore,  that  remains  to  be  noticed 
is,  was  it  competent  for  the  county  court  to  allow  or  pay  in- 
terest on  common  county  orders  issued  for  current  county 
expenses?  This  has  been  settled  in  the  negative,  by  Hardin 
County  v.  McFarlan,  82  111.  138,  and  we  perceive  no  neces- 
sity for  reopening  the  question. 

There  is  no  assignee,  here,  before  maturity  to  be  protected, 
and  the  case  is  totally  unlike  those  referred  to  by  counsel, 
where  it  has  been  held  that  a  corporation  will  be  estopped  to 
set  up  the  plea  of  ultra  vires.  Without  saying  that  those 
cases  can  have  no  application  to  counties,  it  is  sufficient  to 
say  they  can  have  no  application  to  the  facts  of  the  present 
case.  The  county  has  not  here  borrowed  money,  which  it 
retains  and  refuses  to  pay,  nor  in  any  other  respect  obtained 
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that  which  it  could  not  have  obtained  had  its  want  of  power 
in  the  respect  here  urged  been  made  known. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Joseph  M.  Dinwiddie 

v. 
Elizabeth  Bell  et  ah 

Filed  at  Mt.   Vernon  June  14,  1880. 

1.  Chancery — relief  as  against  voluntary  acts  of  party.  Where  one  of  two 
joint  grantees  of  land  consents  that  the  joint  deed  may  be  surrendei-ed,  and 
that  the  grantor  may  convey  the  premises  to  the  other  party  alone,  the  party 
so  assenting  must  abide  by  what  may  be  done  in  the  way  of  changing  the 
title,  and  can  have  no  equitable  right  to  the  interposition  of  a  court  of  equity 
to  enable  him  to  retract,  no  matter  whether  the  arrangement  was  because  the 
land  before  really  belonged  to  the  party  receiving  the  new  deed,  or  the 
interest  of  the  other  party  yielding  up  the  title  was  disposed  of  to  him,  or  it 
was  done  in  order  to  shield  the  land  from  apprehended  pecuniary  liability. 

2.  Same — retaining  case  to  adjust  all  matters — relief  according  to  the  scope  of 
the  pleadings.  One  of  the  children  and  heirs  at  law  of  a  deceased  person 
exhibited  his  bill  in  chancery,  claiming  a  one-half  interest  in  certain  of  the 
lands  of  which  the  ancestor  died  seized  of  the  legal  title,  the  claim  being 
based  upon  an  alleged  joint  ownership  between  the  complainant  and  his 
father  in  the  lifetime  of  the  latter.  On  error,  upon  a  dismissal  of  the  bill,  it 
was  insisted  by  the  complainant  that  as  he  was  at  least  a  tenant  in  common 
with  the  other  heirs  in  the  lands,  the  court,  having  jurisdiction  of  the  subject 
matter  and  of  the  parties,  should  have  retained  the  bill,  and  done  complete 
justice  between  the  parties  by  making  partition.  But  it  was  held  otherwise, 
as  the  bill  was  not  framed  with  any  view  to  a  partition,  and  no  partition  was 
asked. 

Weit  of  Error  to  the  Circuit  Court  of  Bond  county. 

Messrs.  Van  Hoorebeke  &  Ford,  for  the  plaintiif  in 
error : 

This  suit  was  brought  by  plaintiff  in  error  against  the  heirs 
of  James  P.  Dinwiddie,  who  died  in  1875.    Therefore,  George 
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Dinwiddie,  Mary  E.  Enloe  and  Harriet  Enloe,  half  brother 
and  sisters  of  the  plaintiff  in  error,  and  their  husbands,  whose 
depositions  were  read,  were  incompetent  witnesses,  and  their 
testimony  should  have  been  excluded,  except  in  so  far  as  they 
testify  to  conversations  since  the  death  of  the  said  James  P. 
Dinwiddle.  Rev.  Stat.  1874,  p.  58,  sec.  2;  Merrill  et  al.  v. 
Atkins,  59  111.  19;  Reeves  v.  Herr,  id.  81;  Connelly  et  al.  v. 
Dunn  et  al.  73  id.  218 ;  Crane  v.  Crane  et  al.  81  id.  165;  Gal- 
braith  v.  Grain  et  al.  84  id.  379. 

While  the  bill  may  be  somewhat  inartistically  drawn,  it  is 
broad  enough  to  give  all  the  relief  sought — if  not  all,  at  least 
a  part.  Even  though  the  complainant  states  his  interest  in 
the  premises  too  large,  yet  the  court  would  grant  him  the 
relief  sought  to  the  extent  of  his  interest;  and  though  he 
may  not  be  entitled  to  the  relief  specifically  sought,  yet  he  is 
entitled  to  any  relief  consistent  with  the  case  made,  under  the 
general  prayer.  McNab  v.  Heald  et  al.  41  111.  326;  Adams' 
Eq.  649. 

Upon  the  first  branch  of  the  case  the  court  erred  in  not 
retaining  the  case  and  adjusting  the  equities  of  the  parties, 
even  to  the  partition  of  the  premises  among  the  heirs.  Free- 
man on  Co-Tenancy  and  Partition,  sec.  443;  1  Story's  Eq. 
Jur.  sec.  674. 

This,  being  a  bill  for  a  partnership  account,  should  have 
been  referred  to  the  master  to  state  the  account.  Moss  v. 
MeCall,  75  111.  190;  King  \.  Hamilton,  16  id.  190;  Fairchild 
v.  Fairchild,  64  N.  Y.  471. 

Mr.  D.  H.  Kingsbury,  and  Mr.  Wm.  H.  Dawdy,  for  the 
defendants  in  error: 

The  plaintiff  in  error  is  not  suing  as  an  heir  of  his  father, 
but  bases  his  right  to  relief  on  the  ground  of  a  joint  purchase 
with  his  father  of  the  lands  from  Griffith ;  hence  all  the  heirs 
of  his  father  who  are  defendants  are  competent  witnesses. 

It  is  insisted  the  bill  should  have  been  retained  and  parti- 
tion made.     The   bill  did   not  ask   for  partition, — it  was  not 
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filed  for  that  purpose, — entirely  different  relief  was  sought; 
and,  now,  can  plaintiff  in  error  be  heard  to  ask  for  partition, 
that  he  may  save  costs  made  in  seeking  different  relief?  The 
bill  charges  the  insolvency  of  the  estate  of  James  P.  Dinwid- 
die; hence,  from  his  own  showing,  partition  of  the  forty-six 
acres  could  be  of  no  benefit  to  him,  save  to  impose  the  costs 
made  upon  defendants  in  error,  who  have  never  denied  him 
any  lawful  interest  he  may  have  in  his  father's  estate. 

Again,  we  insist  that  even  if  the  description  of  the  land 
was  correct  in  the  first  deed,  yet,  if  the  same  was  destroyed 
and  a  new  deed  made  to  James  P.,  with  the  knowledge  and 
consent  of  the  plaintiff  in  error,  he  would  be  estopped  from 
coming  into  a  court  of  equity  and  asking  to  have  the  second 
deed  set  aside.  See  Carithers  et  al.  v.  Lays,  Admr.  et  al.  51 
Ala.  390;  Lavender  et  al.  v.  Lee,  14  id.  688.  He  can  not 
allege  the  loss  or  destruction  of  the  deed  and  prove  its  con- 
tents by  parol.  See  Farrer  v.  Farrer,  4  N.  H.  191 ;  Thomp- 
son v.  Thompson,  9  Ind.  323.  Plaintiff  in  error  is  estopped 
from  taking  advantage  of  his  own  wrong. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  filed  by  Joseph  M.  Dinwiddie, 
against  the  heirs  of  James  P.  Dinwiddie,  deceased,  the  com- 
plainant being  a  son  of  James  P.,  and  co-heir  with  the  de- 
fendants. 

The  bill  alleges  that  in  1865  certain  lands  therein  de- 
scribed were  bought  for  the  sum  of  $2000  of  one  Griffith, 
jointly  by  complainant  and  his  deceased  father,  James  P. 
That  Griffith  and  wife  conveyed  said  lands  by  warranty  deed 
to  said  James  P.  and  Joseph  M.  Dinwiddie,  who  took  actual 
possession  of  and  owned  the  lands  as  tenants  in  common  in 
equal  parts.  That  in  1867  they  sold  and  conveyed  twenty 
acres  of  the  land  to  one  Richardson.  That  in  the  year  1870 
James  P.  represented  to  Griffith  that  he  and  complainant  had 
agreed  to  a  division  of  the  land,  and  without  the  knowledge 
or    consent    of  complainant,    induced    Griffith    and    wife    to 
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make  a  new  deed  conveying  all  the  lands  to  him,  James  P. 
destroying  the  former  deed  made  by  Griffith  and  wife,  convey- 
ing the  lands  to  James  P.  and  complainant,  said  deed  not 
having  been  recorded.  That  complainant  paid  full  value 
for  and  is  entitled  to  one-half  of  these  lands. 

That  in  1869  James  P.  and  the  complainant  jointly  bought 
five  acres  of  land  from  one  Moss,  in  addition  to  the  land 
bought  in  1865,  and  received  a  conveyance  therefor  from 
Moss. 

That  in  1872  the  said  James  P.,  for  and  in  consideration 
of  the  sum  of  $3500,  sold  and  conveyed  unto  one  Enloe,  his 
son-in-law,  the  said  lands  purchased  of  Griffith,  except  the 
twenty  acre  tract  mentioned  as  sold  to  Richardson,  and  also 
the  undivided  half  of  the  land  purchased  of  Moss,  and  that 
afterward,  in  1872,  Enloe  and  wife,  in  part  payment  of  the 
purchase  money  still  unpaid,  reconveyed  to  the  said  James  P. 
forty-six  acres  of  the  Griffith  land  for  the  expressed  consider- 
ation of  $1200. 

The  bill  avers  that  complainant  is  entitled  to  the  undivided 
one-half  of  the  land  reconveyed  by  Enloe  to  James  P.  Dinwid- 
die,  and  also  to  the  undivided  one-half  of  the  money  received 
on  the  sale  of  the  said  James  P.  to  Enloe,  viz :  $2300,  and 
prays  for  a  conveyance  and  account  accordingly. 

The  circuit  court  on  hearing  dismissed  the  bill,  and  the 
complainant  brings  error. 

The  evidence  is  clear  that  James  P.  Dinwiddie  paid,  in  fact, 
the  whole  of  the  purchase  money  for  the  lands  bought  of 
Griffith.  The  complainant  testifies  that  he  furnished  to  his 
father  one-half  of  the  money.  We  notice  no  objection  to  this 
evidence,  and  it  is  stated  none  was  made.  There  was  other 
evidence  tending  to  show  that  complainant  was  not  in  such 
a  condition  pecuniarily  that  he  could  have  furnished  the 
money.  After  the  purchase  from  Griffith,  the  father,  James 
P.,  and  complainant  occupied  the  place  together  until  1871. 
A  younger  son  also  lived  upon  the  place  with  the  father,  as 
likewise  two   daughters.     What  the   relations  were  between 
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the  complainant  and  his  father  in  respect  to  the  land, — whether 
they  carried  on  the  farm  together  in  partnership,  or  whether 
the  management  was  by  the  father  as  owner  and  complainant 
lived  there  as  one  of  the  family, — the  testimony  was  conflicting 
in  respect  thereto. 

We  think  we  need  not  consider  particularly  the  evidence 
upon  this  subject,  but  may  confine  our  attention  to  what  took 
place  in  1870  and  after,  when  Griffith  made  the  second  deed 
to  James  P.  Dinwiddie,  and  the  complainant  left  the  place. 

The  evidence  shows  that  in  1870  the  complainant  became 
involved  in  a  bastardy  proceeding;  that  in  the  year  1871 
he  removed  to  the  State  of  Missouri,  living  there  some  two 
or  three  years.  He  went  away,  as  the  witness  says,  "  between 
two  suns."  He  had  given  a  bastardy  bond  for  a  considerable 
amount.  His  father  and  another  person  who  were  on  his 
bond  had  to  pay  $100  to  be  released  from  it,  still  leaving 
complainant  on  the  bond. 

The  second  deed  from  Griffith  and  wife  to  James  P.  Din- 
widdie alone,  of  the  lands,  bears  date  August  4,  1870. 

The  witness  Williford  testifies  to  a  conversation  between 
complainant  and  his  father,  in  1869,  witness  thinks,  in  rela- 
tion to  complainant's  difficulty,  when  complainant  told  his 
father  he  might  have  the  deed  changed  into  his  name  if  he 
was  afraid  complainant  would  get  into  trouble. 

The  witness  Rainey  testifies  that  on  August  15,  1870,  he 
went  to  see  complainant  about  some  matters  that  had  taken 
place  between  complainant  and  witness'  sister;  that  com- 
plainant told  him  he  was  not  able  to  do  much  for  her;  that 
he  had  let  his  father  have  his  interest  in  the  land. 

The  witness  House  testified  that  on  the  5th  or  6th  of 
August,  1870,  she  had  a  conversation  with  complainant,  when 
he  said  he  had  no  interest  in  any  land  except  five  acres, — the 
half  of  five  acres  was  his  ;  he  said  there  was  a  flaw  in  the  deed 
and  his  father  had  a  new  one  made  out  in  his  own  name. 

The  witness  Taylor  testifies  to  a  conversation  with  com- 
plainant in  1870,  when  complainant,  talking  with  regard  to 
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some  trouble  he  had  with  a  woman,  said  if  it  was  not  for  his 
wife  he  could  snap  his  fingers  in  her  face  and  leave,  because 
he  did  not  own  anything. 

The  testimony  justifies  the  conclusion,  we  think,  that  the 
change  in  the  deed  from  Griffith  to  one  in  the  name  of  James 
P.  Dinwiddie  alone  was  not  procured  to  be  done  by  him 
clandestinely,  without  the  knowledge  or  consent  of  complain- 
ant, but  that  it  was  done  with  the  latter's  assent  and  acquies- 
cence and  by  preconcerted  arrangement  between  them,  in 
order  that  the  father  might  have  and  hold  the  lands  as  his 
own.  If  this  was  so,  whether  the  arrangement  was  because 
the  land  before  really  belonged  to  the  father,  or  the  son's 
interest  was  disposed  of  to  him,  or  it  was  done  in  order  to 
shield  the  land  from  apprehended  pecuniary  liability,  in  either 
case  complainant  must  abide  by  what  was  done,  and  can  have 
no  equitable  title  to  the  interposition  of  a  court  of  equity  to 
enable  him  to  retract. 

To  be  sure,  it  somewhat  militates  against  this  conclusion 
what  is  testified  to  as  having  been  said  by  James  P.  Dinwid- 
die at  the  time  of  the  making  of  the  second  deed  by  Griffith 
to  him,  namely,  that  he  and  the  complainant  had  compro- 
mised and  complainant  was  to  have  his  share  off  of  the  east 
end  of  the  farm.  This  would  tend  to  show  the  recognition 
of  an  interest  in  the  complainant,  though  nothing  definite  as 
to  what  the  compromise  was,  or  what  was  the  share  of  com- 
plainant. Whatever  the  meaning  and  force  to  be  attributed 
to  this  statement  testified  to,  of  James  P.  Dinwiddie,  the  con- 
clusion above  mentioned,  we  think,  is  one  which  may  prop- 
erly be  arrived  at,  upon  the  whole  testimony  in  the  case.  It 
would  have  been  quite  natural  that  upon  removal  from  the 
State  complainant  should  have  made  disposal  of  whatever 
interest  he  might  have  had  in  the  land,  particularly,  circum- 
stanced as  he  was. 

It  is  insisted,  however,  that  the  court,  having  jurisdiction 
of  the  subject  matter  and  all  the  parties,  should  have  gone  on 
and  done  complete  justice  between  them  by  making  partition; 
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that,  at  least,  as  one  of  the  heirs  of  James  P.  Dinwiddie, 
deceased,  complainant  had  an  interest  as  tenant  in  common 
with  the  other  heirs  in  the  forty-six  acres  of  land  reconveyed 
by  Enloe  to  James  P.  Dinwiddie,  and  of  which  the  latter  died 
seized;  and  that  complainant's  undivided  half  interest  in  the 
five  acres  purchased  of  Moss  was  undisputed;  and,  therefore, 
that  if  no  more,  there  should  have  been  partition  made  to  him 
of  his  interest. 

The  bill  made  no  complaint  and  asked  no  relief  in  respect 
to  this  five  acres,  although  it  did  make  mention  of  its  pur- 
chase in  common  by  complainant  and  James  P.  Dinwiddie. 

As  to  the  forty-six  acres,  no  right  as  heir  was  asserted  in 
respect  to  it,  and  no  relief  as  heir  asked.  The  sole  claim 
asserted  and  relief  asked  was  as  purchaser  of  one-half  of  the 
land  from  Griffith.  The  bill  was  not  framed  with  any  view 
to  a  partition,  and  no  partition  was  asked.  It  is  not  to  be 
complained  of  that  the  court  did  not  make  a  partition  which 
was  unasked. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 


Jacob  Gross,  Clerk, 
v. 
The  People  ex  rel.  Joseph  Cheffer. 

Filed  at  Mt.  Vernon  June  14, 1880. 

1.  Appeals  from  a  trial  court — whether  to  the  Supreme  or  an  Appellate  court. 
In  a  case  involving  merely  the  construction  of  a  statute — not  its  validity — and 
none  of  the  other  conditions  existing,  necessary  to  give  the  right  of  appeal 
directly  from  a  trial  court  to  the  Supreme  Court,  the  latter  court  will  have  no 
jurisdiction.  The  appeal  in  such  case  should,  in  the  first  instance,  be  taken 
to  the  Appellate  Court. 

2.  Appeal  to  the  Supreme  Court — to  what  Grand  Division.  Where  the  prayer 
for  an  appeal,  and  the  order  allowing  the  appeal,  are  for  an  appeal  to  the 
Supreme  Court  generally,  this  will  carry  the  appeal  to  the  Grand  Division 
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in  which  the  cause  was  pending.  To  carry  an  appeal  to  another  Grand 
Division,  there  should  be,  in  addition  to  the  written  agreement  of  the  parties, 
an  order  of  the  lower  court  allowing  the  appeal  to  the  other  Division  by 
name. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Mr.  Consider  H.  Willett,  for  the  appellant. 

Mr.  Charles  H.  Wood,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

Joseph  Cheffer  presented  his  petition  to  the  circuit  court  of 
Cook  county  on  the  27th  of  September,  1879,  praying  that  a 
writ  of  mandamus  issue  to  Jacob  Gross,  clerk  of  the  circuit 
court  of  that  county,  commanding  him  to  receive  and  file  in 
his  office  the  transcript  and  papers  in  a  certain  cause,  therein 
particularly  described,  wherein  a  change  of  venue  was  ordered 
from  the  circuit  court  of  Kankakee  county  to  the  circuit  court 
of  Cook  county ;  and,  also,  commanding  him  to  file  in  his  office 
the  transcript  of  a  certain  judgment,  therein  particularly 
-described,  rendered  by  a  justice  of  the  peace  of  Cook  county. 

The  circuit  court  ordered  that  a  peremptory  writ  of  man- 
damus be  issued,  and  the  present  appeal  is  prosecuted  to  re- 
verse that  judgment. 

The  appeal  must  be  dismissed.  The  only  question  pre- 
sented for  our  consideration  is  the  construction  to  be  placed 
upon  sec.  33,  chap.  53,  Rev.  Stat.  1874,  entitled  "Fees  and 
Salaries,"  (p.  515,)  in  connection  with  chap.  146,  same  statute, 
entitled  "Venue,"  (p.  146,)  and  sec.  95,  chap.  79,  same  statute, 
entitled  "Justices  and  Constables,"  (p.  651.)  But  this  does 
not  concern  the  validity  of  any  statute. 

This  court,  since  the  passage  of  the  act  creating  the  Appel- 
late Courts,  approved  June  2,  1877,  has  jurisdiction  of  civil 
cases  in  which  the  validity  of  a  statute  is  involved,  but  in 
cases   involving  merely  the  construction  of  a  statute,  the  ap- 
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peal  must  go  direct  to  the  Appellate  Court,  unless  the  case 
involves  a  franchise,  a  freehold,  or  relates  to  the  revenue,  or 
is  one  in  which  the  State  is  interested.  See  Laws  of  1877, 
pp.  70,  71;  Laws  of  1879,  p.  -222,  sec.  88. 

The  appeal  was  here  prayed  to  the  Supreme  Court  generally, 
and  so  was  the  order  allowing  the  appeal.  This  carried  the 
appeal  to  the  Division  in  which  the  cause  was  pending.  To 
carry  the  appeal  to  another  Division  there  should  be,  in  addi- 
tion to  the  written  agreement  of  the  parties,  an  order  of  the 
lower  court  allowing  the  appeal  to  the  other  Division,  by 
name. 

The  appeal  is  dismissed,  with  leave  to  counsel  for  appellant 

to  withdraw  his   record,  abstracts  and  briefs,  if  this  shall  be 

dpsired. 

Appeal  dismissed. 


Joseph  D.  Schaeffer  et  al 

v. 

Edward  Bonham  et  al. 

Filed  at  Mt.  Vernon  June  14,  1880. 

1.  Municipal  bonds  issued  by  a  town — who  may  be  authorized  to  issue  them 
without  a  vote  of  the  people.  Under  the  act  of  February  28,  1867,  the  county 
of  Wayne,  in  this  State,  which  had  previously  adopted  township  organiza- 
tion under  the  general  law  on  that  subject,  became  organized  under  a  special 
township  system,  dividing  the  county  into  four  supervisors'  districts,  one  of 
which,  among  other  townships,  contained  the  town  of  Lamard.  In  that  dis- 
trict there  were  two  supervisors  elected,  neither  of  whom  resided  in  the  town 
of  Lamard,  but  that  town  had  its  own  town  clerk.  The  act  of  1869  amendatory 
of  the  charter  of  the  Illinois  Southeastern  Railroad  Company,  assumed  to 
authorize  townships  in  Wayne  county  which  had  theretofore,  under  the 
charter  of  the  company,,  voted  donations  to  the  road,  to  issue  bonds  of  the 
townships  for  the  amount  of  such  donations,  without  a  vote  of  the  people  of 
the  respective  towns  on  that  subject,  the  bonds  to  be  signed  by  the  supervisor 
or  supervisors  of  the  district  in  which  the  town  should  be  situate,  and  coun- 
tersigned by  the  town  clerk.     Accordingly,  in  pursuance  of  such  supposed 
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authority,  the  town  of  Laniard  undertook  to  issue  its  bonds  to  the  railroad 
company  for  the  sum  of  $10,000,  the  amount  which  had  been  previously  voted 
by  the  voters  of  the  town  as  a  donation  to  the  road.  The  bonds  were  signed  by 
the  two  supervisors  of  the  district  in  which  the  town  was  situated,  and  coun- 
tersigned by  the  town  clerk.  It  was  held,  the  two  supervisors  mentioned  and 
the  town  clerk  were  not  the  corporate  authorities  of  the  town  of  Lamard,  in 
the  sense  of  the  constitution  of  1848,  so  as  to  be  capable  of  being  invested  with 
authority  to  create  a  debt  in  behalf  of  the  town  without  a  vote  of  the  people, 
and  therefore  the  bonds  were  issued  without  authority  of  law,  and  were  abso- 
lutely void,  even  in  the  hands  of  innocent,  holders. 

2.  It  has  been  held  that  even  the  supervisor  elected  in  the  particular 
town,  and  the  town  clerk  thereof,  are  not  such  corporate  authorities  as  may, 
under  the  constitution,  be  authorized  by  the  legislature  to  create  a  corporate 
debt  without  the  consent  of  the  people  to  be  affected,  and  especially  would 
that  be  the  rule  in  regard  to  these  supervisors,  who  do  not  even  reside  in  the 
town  or  vote  therein. 

3.  Same — effect  of  a  vote  for  a  donation  as  authorizing  the  creation  of  a  debt. 
Where  the  voters  of  a  town  have  voted  in  favor  of  a  proposition  to  make  a 
donation  in  aid  of  a  railroad,  for  which  a  tax  is  to  be  levied  and  the  money 
paid  to  the  railroad  company,  that  is  a  proposition  entirely  distinct  from  one 
to  create  a  debt  in  respect  to  such  donation,  and  a  vote  of  that  character  will 
not  be  construed  to  authorize  the  issue  of  the  bonds  of  the  town  for  the 
amount  so  voted. 

4.  Same — estoppel  to  deny  power.  The  payment  of  taxes  levied  to  meet 
accruing  interest  upon  bonds  issued  in  the  name  of  a  municipality  will  not 
operate  to  estop  the  tax-payers  of  the  municipality  from  alleging  a  want  of 
power  to  create  the  debt.  This  rule  is  in  contradistinction  to  the  case 
of  the  mere  irregular  or  defective  execution  of  an  existing  power,  for  in 
such  case  such  a  payment  of  taxes  may  well  work  an  estoppel  to  set  up  the 
irregularity. 

Writ  of  Error  to  the  Circuit  Court  of  Wayne  county ; 
the  Hon.  C.  S.  Conger,  Judge,  presiding. 

Mr.  E.  Beecher,  for  the  plaintiffs  in  error: 

In  this  case  there  is  no  disagreement  about  the  facts.    The 

main  question  is   as  to  the  constitutionality  of  the   laws  set 

forth  in  the  pleadings. 

There  are  certain  rules  so  well  established  as  not  to  require 

a  lengthy  citation  of  authorities  in  their  support.     Among 

them  are: 

24—95  III. 
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Laws  will  be  held  constitutional  unless  the  contrary 
clearly  appears.  Bunn  et  al.  v.  The  People  et  al.  45  111.  398, 
411,  and  cases  cited  in  opinion;  Kerrigan  v.  Force,  68  N.  Y. 
381--5;  The  People  v.  Kelly,  76  id.  475. 

All  irregularities  in  elections  or  in  the  execution  of  the 
bonds  are  cured  by  the  certificate  of  the  officers  issuing  the 
bonds.  Commissioners  v.  Bolls,  94  U.  S.  104;  Commissioners 
v.  January,  id.  202 ;   Town  of  Coloma  v.  Eaves,  92  id.  484. 

Especially  is  this  the  rule  as  to  bonds  in  the  hands  of  in- 
nocent holders.     Same  authorities  last  cited. 

The  acts  of  officers  de  facto  are  valid  and  binding  as  to  the 
public  or  third  persons.  The  People  v.  Ammons,  5  Gilm.  105; 
Pritchett  v.  The  People,  1  id.  525;  Guyer  v.  Andrews,  11  111. 
494. 

Apply  these  rules  and  others  to  the  present  case.  It  can 
not  be  said  the  question  of  unconstitutionality  is  so  clear  as 
to  be  beyond  doubt.  The  presumption  of  the  validity  will 
prevail  unless  the  contrary  is  shown,  and  this  must  be  done 
by  the  objectors. 

The  bonds  recite  that  all  the  conditions  necessary  to  their 
validity  had  been  complied  with,  nor  is  there  any  question 
that  they  are  in  the  hands  of  innocent  holders.  To  invali- 
date them  a  want  of  authority  must  affirmatively  appear. 

We  claim  the  act  of  February  24,  1869,  is  not  unconstitu- 
tional. The  title  expresses  the  object  with  sufficient  certainty, 
nor  is  there  more  than  one  subject  included  in  the  act,  within 
the  meaning  of  the  constitutional  prohibition.  The  People  v. 
Brislin,  80  111.  423,  430,  2-3;  O'Leary  v.  Cook  County,  28  id. 
534;  Beinzv.  Weber,  81  id.  230. 

In  the  case  of  Belleville  R.  B.  Co.  v.  Gregory,  15  111.  21, 
the  title  was  more  doubtful  than  in  the  present  case,  and  yet 
it  was  held  sufficient. 

To  the  act  of  February  28, 1867,  plaintiffs  below  make  two 
objections:  that  it  violates  section  23,  article  3  of  the  consti- 
tution of  1848;  also,  section  6,  article  7  of  the  same.  The 
first  objection  we  have  endeavored  to  answer  above.     To  the 
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second  we  say,  that  while  that  section  required  township 
organization  should  be  by  general  laws,  that  does  not  prevent 
the  legislature  from  amending  such  laws  after  they  have  been 
adopted,  without  going  through  the  same  process.  Wilcox  v. 
The  People,  90  111.  187,  204,  and  cases  cited  in  opinion. 

The  word  shall  is  not  imperative, — it  is  frequently  held  to 
be  directory  only.      Wheeler  v.  Chicago,  24  111.  105. 

The  officers  who  signed  the  bonds  were  acting  in  the  name 
of  and  for  the  town.  The  people  had  voted  the  bonds,  the 
legislature  had  directed  by  whom  they  should  be  executed, 
and  they  were  so  done,  and  if  they  were  signed  by  one  not  in 
office  at  the  time  of  delivery,  the  act  still  binds  the  town. 
Brooklyn  v.  Insurance  Company,  99  U.  S.  362. 

The  persons  who  executed  these  bonds  were  officers  de 
facto.  There  is  no  pretence  that,  during  the  time  indicated, 
there  was  any  other  supervisor  in  Laniard  township.  If  they 
were  not  officers  de  facto,  then  for  four  years  there  was  a 
hiatus — an  interregnum — in  the  affairs  of  that  town  and  of 
the  county.  If  this  one  act  is  void,  all  other  acts  of  the 
town  for  the  same  time  are  equally  void.  The  consequence 
of  such  a  holding  would  be  so  serious  as  to  cause  a  court  to 
hesitate  long  before  so  holding,  and  no  court  will  so  hold 
unless  compelled  by  unbending  law. 

Whether  the  election  of  November  10,  1868,  was  valid  or 
not,  the  legislature  had  the  power  to  authorize  the  issuing 
of  bonds  without  a  vote  of  the  people.  Marshall  et  al.  v. 
Silliman,  61  111.  225,  and  cases  cited  in  opinion.  Then  the 
act  of  February  24,  1869,  gave  authority  to  issue  the  bonds, 
whether  it  be  called  an  amendatory  or  original  act.  Williams 
v.  Roberts,  88  111.  12. 

For  nine  years  this  township  has  paid  the  interest  on  these 
bonds  without  objection.  By  so  doing  they  have  sanctioned 
the  acts  of  such  officers, — they  have  allowed  innocent  parties 
to  acquire  rights  which  are  now  sought  to  be  taken  from 
them.  If  there  is  any  such  doctrine  as  estoppel,  this  is  a 
proper  case  for  its  application. 
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But  this  town  is  not  complaining.  The  objection  comes 
from  a  few  persons  who  happen  to  own  property  in  the  town. 
The  town  is  ready  and  willing  to  comply  with  its  legal  and 
moral  obligations,  and  will  do  so,  unless  restrained  by  the 
mandate  of  this  court. 

The  bondholders  are  not  parties  to  this  suit.  We  are  aware 
there  are  cases  which  hold  they  are  not  indispensable  parties, 
but  we  submit  such  decisions  have  been  incidental  to  the  main 
question,  and  have  not  been  thoroughly  investigated.  If  this 
decree  is  sustained,  the  officers  must  be  enjoined,  while  the 
town  will  still  be  liable  to  suit  by  the  bondholders,  whose 
rights  can  not  be  affected  unheard.  The  law  abhors  a  multi- 
plicity of  suits;  and  to  prevent  that,  all  persons  ought  to  be 
made  parties  who  have  any  interest  in  the  litigation. 

One  other  view:  The  constitution  does  not  provide  who 
shall  constitute  the  township  authorities — that  is  left  to  legis- 
lation. It  is  conceded  that  under  the  general  Township 
Organization  law  the  voters  were  the  legal  authorities,  or  the 
voters  and  the  officers  named.  In  the  law  of  1867,  the  legis- 
lature did  not  attempt  to  change  that;  they  only  enacted  that 
district  supervisors  might  sign  the  bonds  after  they  had  been 
authorized  by  the  vote  of  the  people.  The  people  were  the 
authority — the  evidence  of  such  authority  having  been  exer- 
cised, was  the  signing  of  the  bonds  by  the  supervisor  and  clerk 
— a  mere  ministerial  duty.  If  the  people,  in  a  legal  manner, 
authorized  an  act  to  be  done,  why  could  not  the  legislature 
say  the  evidence  of  such  act  should  be  the  certificate  of  a 
justice,  clerk,  or  otherwise? 

Mr.  James  McCartney,  for  the  defendants  in  error: 

The  first  error  assigned  is,  that  the  court  erred  in  holding 
the  act  of  February  28,  1867,  changing  the  manner  of  elect- 
ing supervisors,  to  be  void.  That  this  is  a  local  law  no 
doubt  can  be  entertained,  for  it  only  applies  in  the  body  of 
the  act  to  Wayne  county.  Mitchell  v.  The  People,  70  111.  138; 
Belleville,  etc.  Railroad  Co.  v.  Gregory,  15  111.  20. 
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This,  then,  being  a  local  act,  is  repugnant  to  sec.  23,  art.  3 
of  the  constitution  of  1848.  It  is  true,  the  legislature  de- 
clared this  act  to  be  a  public  act,  but  it  did  not,  and  could 
not,  declare  it  not  to  be  a  local  act. 

Is  the  subject  of  the  law  expressed  in  its  title?  The  sub- 
ject of  the  act  is,  to  change  the  general  Township  Organiza- 
tion law  so  far  as  the  same  applies  to  Wayne  county,  and,  in 
its  stead,  to  provide,  that  the  county  shall  be  divided  into 
districts,  and  that  each  district  shall  elect  one  supervisor, 
except  the  second,  which  shall  elect  two;  and  that  these  super- 
visors shall  be  elected  every  four  years.  The  time  of  electing 
them  was  not  changed.  The  title  is,  "An  act  to  change  the 
time  of  electing  certain  officers  in  a  county  therein  named. " 
The  title  does  not  express  the  subject  of  the  act,  which  is 
carefully  disguised.  The  People  v.  Institution  of  Protestant 
Deaconesses,  71  111.  229. 

We  claim  that  this  act  is  unconstitutional  and  void,  because 
it  is  in  conflict  with  sec.  6,  art.  7  of  the  constitution  of  1848, 
whichj-equires  the  legislature  to  provide  by  general  law  for  a 
township  organization. 

But  it  is  claimed  that  the  officers  who  signed  the  bonds 
were  acting  in  the  name  of  and  for  the  town ;  that  the  people 
voted  the  bonds;  the  legislature  had  directed  by  whom  they 
should  be  executed,  and  they  were  so  issued.  It  certainly 
can  not  be  claimed  that  persons  acting  in  the  name  of  a  town 
can  bind  it.  If  so,  any  person  or  persons  can  bind  any  town 
by  issuing  its  bonds  and  pretend  to  be  acting  for  the  town. 
Courts  only  sustain  acts  of  officers  who  have  some  color  of 
office. 

But  if  these  laws  are  constitutional,  did  the  vote  of  this 
township  confer  any  authority  to  issue  the  bonds?  The  vote 
was  held  at  a  special  town  meeting  called  on  November  10, 
1868,  and  was  held  by  a  moderator  and  town  clerk,  and  not 
by  judges  and  clerks.  Section  10  of  the  charter  (Laws  of 
1867,  vol.  2,  page  750,)  provides:  "And  the  election  herein 
provided  for  shall   be  held,  canvassed   and   returned  as  other 
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regular  town  elections."  Lippincott  v.  Town  of  Pana,  92  111. 
24. 

The  act  which  authorized  the  issue  of  the  bonds  in  question 
is  invalid.  It  was  passed  on  February  24,  1869,  and  is  en- 
titled "An  act  to  amend  an  act  entitled  'an  act  to  incorpo- 
rate the  Illinois  Southeastern  Railway  Company.'"  The  act 
of  1867,  to  which  this  purports  to  be  an  amendment,  provides 
that  townships  may  donate  money,  etc.  The  amendatory  law 
confers  a  new  power  altogether.  The  usual  mode  of  raising 
money  to  pay  municipal  indebtedness  is  by  taxation,  but  the 
issue  of  bonds  is  a  new  and  extraordinary  power. 

An  amendment  would  be  proper  in  this  act  if  it  had  pro- 
vided that  the  money  might  be  collected  by  installments,  or 
such  like.  But  I  submit  that  the  issue  of  bonds  can  not  be 
construed  as  an  amendment,  but  as  a  new  power.  In  Texas 
it  has  been  held  in  several  cases  that  authorizing  the  issue  of 
bonds  in  the  original  act  chartering  the  railroad  was  void. 
Giddings  v.  San  Antonio,  47  Texas,  548;  Antonio  v.  Gould, 
34  id.  49.  But  I  think  that  probably  that  power  might  be 
given  in  the  original  act  as  being  germane  to  the  main  object 
of  the  bill. 

It  is  argued  by  counsel  that,  "For  nine  years  this  township 
has  paid  the  interest  on  these  bonds,  and  that  the  court  should 
construe  this  fact  as  an  estoppel."  It  may  be  true  that  the 
township  would  be  estopped  if  the  grounds  we  urge  against 
these  bonds  did  not  go  to  the  authority  to  issue  them  instead 
of  to  the  irregularity  of  their  issue.  In  such  case,  where  the 
bonds  were  not  authorized  no  estoppel  arises.  East  Oakland 
v.  Skinner,  4  Otto,  255;  Pendleton  County  v.  Amy,  13  Wall. 
297,  etc. 

It  is  complained  that  the  bondholders  are  not  parties  to  this 
suit.  This  court  has  held  that  they  are  not  necessary  parties 
to  a  suit  of  this  character,  and  if  this  be  so,  the  suit  may  pro- 
ceed without  them.  Ryan  v.  Lynch  et  al.  68  111.  160;  Leitch 
v.  Wentworth,  71  id.  146;  Marshall  v.  Silliman,  61  id.  218. 

It  is  also  claimed  that  it  was  error  decreeing  costs  against 
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defendants.  In  chancery  proceedings  the  taxation  of  costs  is 
discretionary  with  the  court,  and  the  exercise  of  such  discre- 
tion can  not  be  assigned  for  error.  And,  in  any  event,  why 
should  not  the  officers  be  taxed  with  costs,  they  being  engaged 
in  attempting  to  collect  an  illegal  tax  ? 

It  is  claimed  further  that  the  decree  in  this  case  is  wrong, 
because  it  directs  the  money  to  be  refunded  that  is  in  the 
hands  of  the  officers.  This  is  authorized  by  the  Supreme 
Court  in  the  case  of  Livingston  County  v.   Weider,  64  111.  427. 

The  filing  of  a  bill  by  tax-payers  to  enjoin  the  collection  of 
an  illegal  tax  is  authorized  by  many  cases  in  this  State. 
Wiley  et  al.  v.  Silliman  et  al.  62  111.  170,  and  many  other  cases. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

This  was  a  bill  filed  to  enjoin  the  Auditor  from  levying  a 
tax,  and  the  county  clerk  from  extending  it  on  the  collector's 
books,  on  the  property  in  a  township  in  Wayne  county,  to 
pay  the  interest  on  certain  bonds  issued  in  the  name  of  the 
township  to  aid  in  the  construction  of  a  railroad. 

The  bill  alleges  that  the  law  authorizing  the  election,  and 
the  amendatory  law  authorizing  the  bonds  to  be  issued,  are 
unconstitutional  and  void ;  and  that  the  election  was  not  held 
in  conformity  to  the  law  conferring  the  power  to  hold  it,  and 
no  power  was  thereby  conferred  to  issue  the  bonds.  The  court 
below  granted  the  relief,  holding  the  bonds  were  void,  and 
that  the  collection  of  the  tax  be  perpetually  enjoined. 

The  parties  stipulated  as  to  the  facts  on  which  the  ques- 
tions arise,  which  agreement  is  as  follows : 

"That  on  the  first  Tuesday  of  April,  1867,  an  election  was 
held  in  said  Wayne  county,  under  and  in  accordance  with  the 
provisions  of  the  act  of  the  legislature  recited  in  complainants' 
bill,  entitled  'An  act  to  change  the  time  of  electing  certain 
officers  in  a  county  therein  named/  passed  February  28, 
1867. 
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"That  at  said  election  there  were  elected,  in  the  district 
denominated  the  second  supervisors'  district,  composed  of  the 
townships  of  Big  Mound,  Lamard,  Jasper,  and  Barnhill,  two 
supervisors,  viz:  J.  B.  Borah  and  Miles  H.  Harris. 

"That  at  the  time  of  said  election,  said  Borah  resided  in 
said  town  of  Jasper,  and  said  Harris  in  Barnhill,  and  that 
neither  of  them  ever  had,  or  has  since,  resided  in  said  town 
of  Lamard. 

"That  all  proceedings  in  said  town  of  Lamard  in  relation 
to  calling  or  holding  an  election,  as  specified  in  complainants' 
bill,  or  making  subscriptions  or  donations,  or  in  issuing 
bonds  to  said  railroad  company,  were  done  and  performed  by 
said  Borah  and  Harris,  claiming  to  act  as  such  district  super- 
visors, and  not  by  any  officer  elected  by,  or  residing  in,  said 
town  of  Lamard,  except  the  town  clerk. 

"That  bonds  for  $10,000,  purporting  to  be  the  bonds  of 
said  town  of  Lamard,  were  issued  as  set  forth  in  complainants' 
bill;  but  said  bonds  were  signed  by  said  Borah  and  Harris, 
or  one  of  them,  and  the  town  clerk  of  Laniard  township,  and 
by  no  other  or  pretended  officer. 

"That  said  bonds  are  now  in  the  hands  of  innocent  holders 
without  any  further  knowledge  of  irregularities  or  error 
therein  than  is  shown  by  said  acts  of  the  legislature,  and  the 
records  of  said  town  and  county." 

Upon  this  statement  of  facts  and  the  allegations  of  the 
pleadings  the  parties  hereto  submit  to  the  court  for  its  decis- 
ion the  following  questions: 

"Was  the  said  act  of  February  28,  1867,  void  by  reason  of 
its  being  in  violation  of  sec.  6,  art.  7,  and  sec.  23,  art.  3,  of 
the  constitution  of  1848? 

"If  such  act  should  be  held  to  be  unconstitutional,  would 
the  acts  of  said  Borah  and  Harris  be  valid  as  supervisors 
de  facto  f 

"Could  the  legislature  authorize  any  other  person  or  per- 
sons   than   the    town   supervisor   and    clerk    to    execute    the 
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"Had  the  legislature  any  authority  to  authorize  the  issuing 
of  bonds  without  a  legal  vote  of  the  people  of  the  township? 
"Was  the  act  of  1869,  giving  authority  to  towns  to  issue 
bonds,  constitutional,  being  an  amendatory  act?" 

Wayne  county  was,  previous  to  the  28th  day  of  February, 
1867,  organized  and  acting  under  the  general  township  organ- 
ization law  of  the  State,  and  was  laid  off  into  fifteen  town- 
ships, each  having  a  supervisor,  constituting  the  board  of 
supervisors  of  the  county. 

On  the  28th  day  of  February,  1867,  Sess.  acts,  p.  102,  an 
act  of  the  General  Assembly  was  approved,  by  which  the 
government  of  the  county  was  changed.  The  act  provided 
among  other  things  that  the  county  board  should  consist  of 
five  supervisors,  and  the  county  was  divided  into  four  districts. 
The  first  embraced  three  townships  which  are  named,  and 
was  entitled  to  elect  one  supervisor.  The  second  was  com- 
posed of  four,  and  entitled  to  two  supervisors.  The  third,  of 
four,  and  entitled  to  one  supervisor;  and  the  balance  of  the 
county  composed  the  fourth,  with  one  supervisor.  The 
supervisors  were  to  be  elected  at  the  time  fixed  by  the  general 
law,  but  to  hold  their  office  for  four  years. 

The  act  also  imposed  on  justices  of  the  peace  the  duties  re- 
quired of  supervisors  under  the  general  law,  but  they  were 
to  be  selected  by  the  town  clerk,  town  assessor  and  collector 
each  year.  The  act  related  alone  to  Wayne  county,  but  it 
was  declared  to  be  a  public  law. 

At  the  same  session,  and  on  the  26th  day  of  February,  an 
act  was  adopted  chartering  the  Illinois  Southeastern  Railroad 
Company,  which  afterwards  organized  as  a  corporate  body.  The 
9th  section  of  the  charter  authorized  any  township  acting  under 
township  organization,  through  or  near  which  the  road  should 
run,  to  donate  to  the  company  not  exceeding  $30,000.  But 
it  was  provided  that  it  should  not  be  done  until  voted  by  the 
legal  voters  of  the  town,  at  an  election  to  be  held  for  the 
purpose.  The  10th  section  provides  for  the  manner  of  call- 
ing the    election  to  vote   for  and    against  donation,    giving 
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notice,  etc.,  and  if  the  election  resulted  in  favor  of  donation, 
the  town  clerk  was  required  to  certify  the  fact  to  the  county 
clerk,  and  he  was  required  to  levy  and  extend  a  tax  on  the 
property  in  the  township  sufficient  to  raise  the  sura  donated, 
and  when  collected  to  pay  it  over  to  the  treasurer  of  the  com- 
pany. And  it  is  provided  that  "the  election  therein  provided 
for  shall  be  held,  canvassed  and  returned  as  other  regular 
town  elections." 

The  town  clerk  of  the  town  of  Lamard,  which  was  in 
district  number  two,  called  an  election  to  determine  whether 
the  township  would  donate  $10,000  to  the  road.  The  election 
resulted  in  favor  of  donation.  This  election  was  held  on  the 
10th  day  of  November,  1868,  but  no  steps  were  taken  under 
it  until  a  subsequent  period. 

The  bonds  were  issued  for  the  amount  previously  voted  to 
be  donated  on  the  first  day  of  April,  1870.  The  bonds  were 
subsequently  registered  with  the  Auditor  of  Public  Accounts, 
who  had  for  a  number  of  years  levied  a  tax  to  meet  the  in- 
terest on  the  bonds,  which  had  been  extended  on  the  taxable 
property  of  the  township,  and  collected  and  applied  to  the 
payment  of  the  interest  on  these  bonds.  But  when  the  Auditor 
levied  a  tax  for  the  same  purpose  in  1879,  complainants,  as 
citizens  and  tax-payers  of  the  town,  filed  this  bill  to  prevent 
the  county  clerk  from  extending  this  tax  against  the  taxable 
property  of  the  township,  and  prevent  its  collection. 

The  whole  question  turns  upon  whether  those  who  issued 
the  bonds  had  power.  The  bonds  were  signed  by  the  two 
persons  acting  as  supervisors  of  the  second  district,  but  neither 
of  them  resided  in  Lamard  township.  The  bonds  were  coun- 
tersigned by  the  clerk  of  that  township,  and  were  delivered  to 
the  railroad  company,  and,  as  is  agreed,  they  have  passed  to 
innocent  holders. 

Although  several  questions  are  presented  we  deem  it  un- 
important to  discuss  them  all.  If  it  were  conceded  that  the 
law  placing  Wayne  county  under  a  special  township  organi- 
zation was  constitutional,  and  if  it  should  be  conceded  that 
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the  election  for  a  donation  for  $10,000  to  be  given  to  the 
railway  company  was  regular,  still  the  question  remains 
whether  the  General  Assembly  could  treat  that  election  as 
authority  or  consent  by  the  voters  to  issue  bonds  running 
from  five  to  twenty  years  at  ten  per  cent,  and  appoint  or 
authorize  persons  to  issue  and  deliver  the  bonds.  Or,  if  the 
election  was  left  out  of  view,  whether  the  legislature  had  the 
constitutional  power  to  authorize  these  two  supervisors  and 
the  town  clerk  to  create  a  binding  debt  on  the  township,  by 
issuing  and  delivering  these  bonds.  The  solution  of  these 
questions,  as  we  regard  the  case,  must  control  its  decision. 
We  shall,  therefore,  discuss  no  others. 

It  will  be  observed  that  the  charter  authorizing  townships 
to  vote  donations  did  not  contemplate,  and  consequently  did' 
not  provide  for  issuing  township  bonds.  It  only  intended 
the  donation  to  be  paid  by  the  levy  of  a  tax,  and  the  payment 
of  the  money,  when  thus  collected,  to  the  railroad  company. 
It  was  not  intended  that  an  interest  bearing  debt  should  be 
imposed  on  the  town.  But  on  the  24th  of  February,  1869,  the 
charter  was  amended,  and  the  5th  section  of  the  act  authorizes 
and  empowers  townships  in  Wayne  and  Clay  counties  that  had 
voted  donations  to  the  road,  without  submitting  the  question 
to  a  vote,  to  issue  bonds  with  interest  coupons  for  ten  per 
cent  interest  per  annum,  payable  in  five  years,  or  at  any  time 
not  exceeding  twenty  years,  at  the  option  of  the  townships, — 
the  bonds  to  be  signed  by  the  supervisors  thereof,  or  by  the 
supervisor  or  supervisors  of  the  district  wherein  such  town- 
ship is  located,  and  to  be  countersigned  by  the  township  clerk. 

But  it  is  said  the  General  Assembly  had  power  to  authorize 
any  person  they  might  name  to  issue  bonds  legally  voted, 
and  the  law  points  to  the  persons  claiming  to  be  supervisors 
as  certainly  as  if  they  had  been  named  in  the  act,  and  there- 
fore their  acts  in  issuing  the  bonds  are  valid,  as  it  was  not  an 
official  act  of  a  supervisor.  If  this  should  be  conceded,  still 
the  question  recurs  whether  the  General  Assembly  possessed 
the  power  to  authorize  bonds  to  issue  and  to  create  a  debt 
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running  from  five  to  twenty  years,  without  a  vote  of  the 
electors  of  the  township,  or  by  some  valid  and  binding  assent 
of  the  town. 

The  electors  did  not  vote  to  create  a  debt,  but  to  raise,  by 
taxation  on  their  property,  a  sum  of  money  to  be  given  to  the 
railroad  as  a  donation.  We  can  not  know — had  the  question 
been  presented  to  create  such  a  debt,  bearing  such  a  rate  of 
interest,  running  for  such  a  period  of  time — that  the  propo- 
sition would  have  been  favored  by  a  single  voter. 

Issuing  bonds  in  the  manner  prescribed  by  this  section,  is 
a  vastly  different  thing,  both  in  form  and  substance,  from  the 
levy  of  a  tax  and  paying  the  whole  amount  at  one  levy.  The 
payment  of  the  bonds,  with  interest,  would,  on  the  shortest 
time  named,  render  the  sum  fifty  per  cent  greater,  and  at  the 
longest  period  two  hundred  per  cent  greater,  than  in  the 
manner  the  donation  was  voted  by  the  people.  This  amend- 
ment of  the  charter  makes  a  radical  change  in  the  proposition 
— one  so  great  as  to  be  wholly  different.  The  people  did  not 
vote  to  incur  a  debt,  but  to  raise  by  taxes  and  to  donate 
$10,000  to  the  company.  The  amendment  authorizes  and 
empowers  one  or  two  men,  without  the  consent  of  the  voters 
or  tax-payers,  to  create  a  debt  that  can  not  be  paid,  including 
interest,  with  less  than  $15,000,  and  it  may  be  $30,000,  owing 
to  the  length  of  time  the  bonds  shall  run.  This  creates  a 
debt  and  imposes  burthens  on  the  tax-payers  to  which  they 
never  consented.  The  case  of  Middleport  v.  JEtna  Life  Insu- 
rance Co.  82  111.  562,  is  conclusive  of  this  question.  The 
material  facts  in  that  case  and  this  are  substantially  the  same, 
and  we  are  unable  to  make  any  distinction  between  the  two 
cases,  and  that  must  govern. 

In  the  case  of  Gaddis  v.  Richland  County,  92  111.  119,  it 
was  held,  as  well  as  in  other  cases  there  referred  to,  that  the 
General  Assembly  has,  since  the  adoption  of  section  5,  article 
9  of  our  constitution  of  1848,  no  power  to  impose  debts  on 
municipal  corporations;  and  to  sustain  these  bonds,  would  be 
to  impose  a  debt  on  this  township  without  the  consent  of  its 
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voters  or  its  corporate  authorities.  The  persons  claiming  to 
act  as  supervisors  were  not  even  residents  or  voters  in  that 
township,  but  resided  in  other  townships.  The  General 
Assembly  could  as  well  have  authorized  a  citizen  of  another 
county  to  create  the  debt.  We  are,  therefore,  on  these  authori- 
ties, as  well  as  on  reason,  of  opinion  these  bonds  were  issued 
without  legal  authority,  and  were  and  are  void. 

Nor  can  it  be  held  that  the  tax-payers,  or  the  township  as 
a  corporation,  are  estopped  to  allege  such  want  of  authority 
by  payment  of  taxes  to  meet  interest  accruing  on  these  bonds 
since  they  were  issued.  The  act  of  issuing  them  was  unauthor- 
ized and  void.  There  was  an  entire  want  of  power  to  issue 
them,  and,  therefore,  payment  of  taxes  can  not  amount  to  an 
estoppel  of  a  void  act.  Had  they  been  issued  by  authority, 
and  the  power  defectively  executed,  then  such  acts  would 
operate  as  an  estoppel,  but  not  when  there  is  an  entire  want 
of  power.  Had  the  township  voted  to  incur  a  debt,  and  the 
bonds  had  been  issued  by  a  person  named  by  the  General 
Assembly,  different  from  the  corporate  authorities,  then  pay- 
ment of  interest  and  acquiescence  for  such  a  length  of  time 
might  have  operated  as  an  estoppel.  In  such  a  case,  the  vote 
to  create  the  debt,  if  authorized  by  law  and  had  in  pursuance 
of  the  law,  would  have  been  the  essential  act  to  create  the 
debt,  and  the  mere  signing  and  delivering  the  evidence  of 
the  debt  would  have  been  valid  if  done  by  a  person  specified 
by  the  General  Assembly,  whether  named  before  or  after  the 
vote  was  had.  But  such  is  not  the  case  here.  No  debt  was 
voted,  and  the  legislature  was  powerless  to  authorize  any 
but  the  corporate  authorities  to  create  a  debt;  and  in  the  case 
of  Marshall  v.  Silliman,  61  111.  218,  it  was  held,  that  the 
supervisor  and  town  clerk  were  not,  in  the  meaning  of  the 
constitution,  the  corporate  authorities  of  a  township,  and  they 
could  not,  as  corporate  authorities,  by  statute,  create  a  corpo- 
rate debt  without  a  legal  vote  therefor. 

The  question  was  there  presented,  whether  these  officers 
were  the  corporate  authority  of  the  township.     In  that  case 


382  Schaeffer  et  al.  v.  Bonham  et  al.  [June 

Opinion  of  the  Court. 

there  was  an  effort  by  the  legislature  to  cure  a  void  election, 
and  to  empower  the  supervisor  and  town  clerk  to  make  the 
subscription,  and  it  was  contended,  on  the  strength  of  the 
decision  of  the  case  of  the  Town  of  Keithsburg  v.  Frick,  34 
111.  420,  that  the  General  Assembly  had  the  power  to  authorize 
these  officers  of  the  township  as  its  corporate  authority  to 
make  the  subscription,  without  a  vote  of  the  people.  It  was 
said  :  "  The  supervisor  and  town  clerk  who  issued  these  bonds 
do  not  represent  a  township  as  a  board  of  trustees  represent  an 
incorporated  town,  or  the  common  council  a  city.  The  super- 
visor and  town  clerk  are  but  a  part  of  the  corporate  authorities. 
They  have  no  power  of  taxation,  nor  power,  of  themselves,  to 
bind  the  town  in  any  way.  *  *  *  Though  elected  by  the 
people,  they  were  not  elected  for  the  purpose  of  creating  a 
debt  or  imposing  a  tax,  and  the  legislature  could  not  clothe 
these  two  officers,  without  the  consent  of  the  people,  with  a 
discretionary  power  of  taxation  or  creating  a  debt,  because, 
they  are  not,  of  themselves,  the  corporate  authorities,  in  the 
sense  of  the  constitution." 

That  case  is  conclusive  of  this  question.  We  have  seen 
the  people  had  not  voted  to  create  a  debt  or  to  issue  bonds, 
and  the  General  Assembly  had  no  power  to  authorize  these 
officers  to  create  a  debt,  if  for  no  other  reason,  because  they 
were  not  corporate  authorities.  So,  no  power  was  conferred 
to  create  this  debt  by  a  vote  of  the  people,  nor  by  the  amenda- 
tory act,  and  the  bonds  must  be  held  void,  (see  Williams  v. 
The  Town  of  Roberts,  88  111.  11,)  and  hence  are  not  binding 
in  the  hands  of  an  innocent  holder,  as  he  was  dealing  in 
municipal  securities,  and  he  was  bound  to  see  that  those  issu- 
ing them  had  authority. 

The  bonds  being  void,  the  court  below  did  right  in  enjoin- 
ing the  collection  of  the  tax  for  the  payment  of  interest 
thereon,  and  the  decree  must  be  affirmed. 

Decree  affirmed. 
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Frederick  Steinmeyer  et  al. 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  3ft.   Vernon,  June  U,  1880. 

1.  Self-defence — as  to  whether  the  danger  is  real  or  only  apparent.  Where  a 
person  is  assaulted  in  such  a  way  as  to  induce  in  him  a  well  grounded  and 
reasonable  belief  that  he  is  in  actual  danger  of  losing  his  life  or  suffering 
great  bodily  harm,  he  will  be  justified  in  defending  himself,  although  the  dan- 
ger be  not.  real  but  only  apparent.  He  will  not  be  held  responsible  crimin- 
ally, if  he  acts  in  self-defence  from  real  and  honest  convictions  as  to  the 
character  of  the  danger,  induced  by  reasonable  evidence,  although  he  may  be 
mistaken  as  to  the  extent  of  the  actual  danger,  when  other  reasonable  and 
judicious  men  would  have  been  alike  mistaken. 

2.  So,  upon  the  trial  of  a  person  on  a  charge  of  manslaughter,  the  theory 
of  the  defence  being  that  the  party  accused  acted  in  self-defence  against  an 
attack  made  upon  him,  the  court  instructed  the  jury  that  if  they  believed 
from  the  evidence  that  the  defendant  killed  the  deceased,  as  charged  in  the 
indictment,  in  order  to  find  the  defendant  not  guilty  they  must  believe  from 
the  evidence  either  that  the  killing  was  done  in  necessary  self-defence,  or  in 
the  defence  of  habitation  or  property.  The  instruction  was  held  to  be  erro- 
neous, as  ignoring  the  doctrine  of  justification  even  in  the  absence  of  actual 
danger,  if  the  other  elements  mentioned  existed. 

3.  Instruction — when  erroneous,  whether  cured  by  others  which  are  correct. 
Upon  the  trial  of  a  party,  under  an  indictment  for  manslaughter,  the  court 
erroneously  instructed  the  jury  substantially  that  the  act  of  killing  could  not 
be  justified  except  the  defendant  acted  in  his  necessary  self-defence,  ignoring 
the  rule  that  under  proper  circumstances  a  person  who  is  assaulted  may  act 
in  self-defence,  although  the  danger  be  not  real  but  only  apparent.  Some  of 
the  instructions  given  for  the  defendant  laid  down  the  correct  rule.  Upon  a 
\ital  question  in  the  case  —  as  to  which  party  made  the  attack  —  the  evidence 
was  conflicting.  It  was  held  not  enough  that  some  of  the  instructions  were 
correct.  The  court  could  not  know  but  what  the  jury  followed  the  erroneous 
instruction  in  finding  the  defendant  guilty.  Where  a  case  is  close  in  its  facts, 
or  where  there  is  a  conflict  in  the  evidence  on  a  vital  point  in  the  case,  the 
rights  of  parties  can  not  be  preserved  unless  the  jury  are  accurately 
instructed. 

Writ  of  Error  to  the  Circuit  Court  of  Madison  county; 
the  Hon.  William  H.  Snyder,  Judge,  presiding. 
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Mr.  G.  B.  Burnett,  for  the  plaintiffs  in  error: 

The  verdict  is  contrary  to  the  evidence,  counsel  referring 
to  the  evidence  at  some  length,  which  is  omitted. 

The  court  erred  in  excluding  proper  evidence  offered  by  the 
defendants.  The  people  read  in  evidence  a  lease,  from  Jones 
to  the  Cobines,  of  land  which  they  claimed  to  have  in  posses- 
sion. This  lease  described  the  land  by  its  numbers.  It  was 
therefore  competent  for  the  defendants  to  prove  by  Winnetka 
that  the  lease  did  not  embrace  the  road,  and  they  did  prove 
that  fact  by  him,  and  that  the  road  was  on  his  land,  and  that 
he  had  given  the  defendants  permission  to  use  it  and  to  leave 
the  gate  and  bars  open  when  going  through. 

Defendants  called  George  Leverett,  a  practical  surveyor, 
who  had  made  a  survey  of  the  premises,  and  offered  to  prove 
by  him  that  the  road  was  on  Winnetka's  land  and  not  on  the 
Jones  tract,  which  the  court  refused  to  admit,  saying,  "  You 
can  not  go  into  that.  The  owner  could  not  give  them  a  right 
to  commit  a  breach  of  the  peace  or  to  commit  a  trespass." 

It  was  error  to  refuse  this  testimony  on  a  point  made  vital 
by  the  instructions,  and  error  for  the  court  to  assume,  in  the 
hearing  of  the  jury,  that  defendants  had  committed  a  breach 
of  the  peace  or  a  trespass. 

It  was  also  error  for  the  court  to  say  in  the  hearing  of  the 
jury  that  "these  persons  (Cobines)  might  go  into  the  pasture 
and  he  (Winnetka)  could  not  have  evicted  them.  He  must 
take  possession  legally  by  proceedings  according  to  law. 
What  he  can  not  do  he  can  not  authorize  another  to  do. 
They  might  have  been  wrongdoers;  he  had  to  proceed 
according  to  law  to  evict  them." 

The  court  erred  in  limiting  the  time  of  counsel  in  their 
argument  to  the  jury.  The  court  limited  counsel  to  two 
hours.  Const.  1870,  art.  2,  sec.  9;  TJie  People  v.Keenar,  13 
Cal.  581. 

The  court  gave  improper  instructions  to  the  jury.  The 
people's  sixth  instruction  tells  the  jury  that  if  they  believe 
Henry  Steinmeyer  killed  the  deceased,  then  in  order  to  find 
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said  Henry  Steinmeyer  not  guilty,  they  must  believe  from  the 
evidence  that  the  killing  was  done  in  necessary  self-defence. 
This  is  not  the  law  of  the  case.  If  the  defendant  killed  the 
deceased  under  a  serious  and  well-grounded  belief  that  he  was 
at  the  time  in  danger  of  receiving  great  bodily  harm,  then  he 
was  justifiable,  whether  the  danger  was  real  or  only  apparent. 
Campbell  v.  The  People,  16  111.  17. 

This  instruction  tells  the  jury  that  to  justify  the  killing 
they  must  believe  from  the  evidence  that  it  was  done  in  neces- 
sary^ self-defence,  or,  in  other  words,  they  must  believe  the 
killing  was  necessary  to  save  defendant's  own  life  or  prevent 
his  receiving  great  bodily  harm;  whereas  the  law  is,  that  if  it 
appeared  to  him,  as  a  reasonable  man,  that  he  was  at  the  time 
in  danger  of  losing  his  own  life,  or  receiving  great  bodily 
harm,  and  that  while  acting  under  the  influence  of  such  belief 
he  struck  the  blow,  he  is  justifiable,  although  it  should  subse- 
quently appear  that  he  was  in  no  danger  whatever.  Bchnier 
v.  The  People,  23  111.  17. 

It  is  perhaps  sufficient  to  say  that  this  instruction  is  in  all 
respects  like  the  one  given  for  the  prosecution  in  Schnier's 
case,  and  which  this  court  held  it  to  be  error  in  the  court 
below  to  give,  but  that  would  be  doing  injustice  to  the  author 
of  the  latter,  because  it  will  be  seen  that  while  this  instruc- 
tion has  all  the  objectionable  features  of  the  one  given  in 
Schnier's  case,  it  is  in  many  respects  much  more  objectionable. 

The  instruction  in  this  case  is  susceptible  of  but  one  con- 
struction, for  it  tells  the  jury  in  plain  terms  that  before  they 
can  find  the  defendants  not  guilty,  they,  the  jury,  must  believe 
from  the  evidence  that  the  killing  was  done  in  necessary  self- 
defence. 

That  the  giving  of  this  instruction  was  error,  for  which  the 
judgment  must  be  reversed,  is  shown  by  numerous  decisions 
of  this  court.  Campbell  v.  The  People,  16  111.  17;  Schnier  v. 
The  People,  23  id.  17;  Maher  v.  The  People,  24  111.  241;  Roach 
v.  The  People,  77  id.  25. 

25—95  III. 
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The  court,  on  behalf  of  the  defendants,  instructed  the  jury- 
that  there  could  be  no  accessory  before  the  fact  to  man- 
slaughter, and  although  they  should  believe  from  the 
evidence  that  Frederick  Steinmeyer  stood  by  and  assisted 
Henry  Steinmeyer  in  inflicting  the  blow  upon  William 
Cobine,  yet  the  jury  could  not  convict  Frederick  Steinmeyer 
unless  it  was  shown  that  he  aided  in  striking  the  blow  with 
his  own  hands. 

On  the  part  of  the  people  the  court  instructed  the  jury 
that  if  they  believed  from  the  evidence  that  the  fatal  blow 
was  given  by  Henry  Steinmeyer,  and  that  Frederick  Stein- 
meyer stood  by  at  the  time  and  in  any  way  aided  or  assisted, 
or  in  any  way  encouraged  Henry  Steinmeyer  in  striking  the 
blow,  then  they  should  find  Frederick  guilty,  or,  if  the  jury 
believed  from  the  evidence  that  defendants  were  engaged  in  an 
unlawful  act  with  a  common  design  to  commit  an  unlawful 
act,  and  that  while  so  engaged  Henry  Steinmeyer  gave  the 
fatal  blow,  then  the  jury  should  find  both  defendants  guilty. 

This  court  has  said :  "When  instructions  are  conflicting, 
the  verdict  of  the  jury  can  not  be  regarded  as  settling  any 
fact  in  the  case,  and  no  verdict  they  could  render  under  the 
circumstances  would  be  entitled  to  weight  in  the  decision  of 
the  case."  Toledo,  Wabash  and  Western  B.  R.  Co.  v.  Morgan, 
72  111.  155. 

But  the  court  is  not  satisfied  with  stating  the  law  both 
ways  on  this  point,  but  goes  further  in  the  latter  clause  of 
the  instruction  for  the  people,  and  tells  the  jury  that  if  they 
believe  from  the  evidence  that  the  defendants  were  engaged 
at  the  time  in  the  commission  of  an  unlawful  act  (that  of 
refusing  to  shut  the  gate  or  put  up  the  bars),  with  a  common 
design  and  purpose  to  commit  the  unlawful  act,  and  that  while 
so  engaged  the  said  Henry  Steinmeyer  gave  William  Cobine 
the  fatal  blow,  then  both  the  defendants  are  guilty. 

Or,  in  other  words,  if  the  jury  should  believe  that  defendants 
were  engaged  in  the  unlawful  act  of  refusing  to  shut  the  gate  or 
put  up  the  bars,  and  while  so  engaged  Henry  Steinmeyer  struck 
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William  Cobine  the  fatal  blow,  then  they  should  find  both 
the  defendants  guilty.  The  latter  clause  of  this  instruction 
entirely  ignores  the  question  of  self-defence,  which  was  the 
important  subject  of  the  controversy,  and  tells  the  jury  that 
if  the  Steinmeyers,  in  their  opinion,  were  in  the  wrong,  or 
were  committing  an  unlawful  act  in  refusing  or  neglecting  to 
put  up  the  bars  or  shut  the  gate,  and  that  Henry  Steinmeyer 
struck  William  Cobine  the  fatal  blow,  then  both  are  guilty, 
regardless  of  what  the  conduct  of  the  Cobines  may  have  been 
in  the  premises. 

It  needs  no  argument  to  show  the  viciousness  of  this  in- 
struction, and  how  it  was  calculated  to  mislead  and  confuse 
the  jury. 

It  is  error  to  give  instructions  which  tend  to  mislead  the 
jury.  Brown  v.  Graham,  24  111.  628;  Herrick  v.  Grey,  Qo 
id.  101. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  indictment  against  Frederick  Steinmeyer  and 
Henry  Steinmeyer,  Jr.,  for  manslaughter.  The  indictment 
was  in  the  usual  form,  and  charged  that  defendants,  on  the 
15th  day  of  March,  1879,  with  a  certain  stick  of  wood,  made 
an  assault  upon  one  William  Cobine,  and  inflicted  upon  him 
a  mortal  wound,  from  the  effects  of  which  he  died.  On  a 
trial  of  the  cause  before  a  jury  the  defendants  were  both 
found  guilty,  as  charged  in  the  indictment,  and  the  verdict 
of  the  jury  fixed  the  punishment  of  Henry  Steinmeyer  at 
confinement  in  the  penitentiary  for  two  years,  and  the  other 
defendant  for  one  year.  To  reverse  the  judgment  of  the 
circuit  court  both  of  the  defendants  join  in  this  writ  of  error. 

It  appears  that  the  deceased,  with  his  three  brothers,  Joseph, 
Samuel  and  Carson  Cobine,  resided  on  a  farm  in  Madison 
county,  leased  of  one  Jones,  and  the  defendants  resided  in  the 
same  neighborhood.  On  the  day  previous  to  March  15  a 
difficulty  occurred  between  the  defendants  and  the  Cobines, 
which   grew  out  of  the  refusal  of  the   defendants  to  shut  the 
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gate  and  put  up  the  bars  on  premises  occupied  by  the  Cobines, 
through  which  defendants  were  hauling  wood.  Nothing  seri- 
ous, however,  occurred  on  the  day  of  the  first  difficulty,  but 
on  the  following  day,  the  15th  of  March,  as  the  defendants 
were  passing  through  the  field  with  their  teams,  they  were 
met  by  the  deceased  and  his  brothers,  Joseph,  Samuel  and 
Carson  Cobine.  A  fight  ensued,  in  which  clubs  and  whips  were 
freely  used  by  the  parties.  During  the  fight  the  deceased 
received  a  blow  upon  the  head,  inflicted  by  one  of  the  defend- 
ants with  a  club,  which  caused  erysipelas,  from  which  in  a 
few  days  he  died. 

It  is  contended  on  behalf  of  defendants  that  they  were 
attacked  by  the  Cobines  and  acted  in  self-defence,  while 
on  the  part  of  the  people  it  is  urged  that  the  defendants 
were  the  aggressors  and  made  the  first  assault.  We  shall  not 
enter  upon  a  discussion  of  the  evidence  bearing  on  this 
question.  The  testimony  on  this  branch  of  the  case  was  con- 
flicting, and  it  was  the  peculiar  province  of  the  jury  to  settle 
the  conflict,  which  they  have  done  by  their  verdict,  and  had 
the  instructions  which  the  court  gave  to  the  jury  been  free 
from  error,  we  might  not  have  regarded  it  as  a  duty  resting 
on  the  court  to  disturb  the  judgment.  Where  a  case  is  close 
in  its  facts,  or  where  there  is  a  conflict  in  the  evidence  on  a 
vital  point  in  the  case,  the  rights  of  the  parties  can  not  be 
preserved  unless  the  law  is  accurately  given  to  the  jury  by 
the  court.  At  the  request  of  the  people  the  following  in- 
struction was  given: 

"The  court  instructs  the  jury  in  this  case,  that  if  they  be- 
lieve, from  the  evidence,  that  the  defendant  Henry  Stein- 
meyer killed  the  deceased,  William  Cobine,  as  charged  in 
the  indictment,  then,  in  order  to  find  the  defendant  Henry 
Steinmeyer  not  guilty,  they  must  believe,  from  the  evidence 
before  them  in  this  case,  either  that  the  killing  was  done  in 
necessary  self-defence,  or  in  the  defence  of  habitation,  or 
property  or  person,  against  the  said  William  Cobine." 
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It  will  be  observed  that  the  defendants,  on  the  trial,  predi- 
cated their  defence  on  the  theory  that  they  were  attacked  by 
the  Cobines,  and  that  whatever  force  or  violence  was  used  by 
them  was  resorted  to  for  the  purpose  and  with  the  intent  to 
repel  the  attack  to  which  they  were  exposed. 

Now,  suppose  the  defendants  were  assaulted  by  the  de- 
ceased and  his  brothers,. as  the  evidence  introduced  on  behalf 
of  defendants  tends  to  show,  in  such  a  way  as  to  induce  in 
them  a  well  grounded  and  reasonable  belief  that  they  were  in 
actual  danger  of  losing  life  or  suffering  great  bodily  harm, 
they  would  be  justified  in  defending  themselves,  although  the 
danger  was  not  real,  but  only  apparent,  as  held  in  Campbell 
v.  The  People,  16  111.  17. 

But  under  the  instruction  this  rule  of  law  was  ignored,  and 
the  jury  were,  in  substance,  directed  that  unless  the  killing 
was  done  in  necessary  self-defence,  they  must  find  the  defend- 
ants guilty. 

In  the  Campbell  case  it  is  said  men,  when  threatened  with 
danger,  are  obliged  to  judge  from  appearances  and  determine 
by  the  actual  state  of  things  from  the  circumstances  surround- 
ing them,  at  least  as  much  as  if  placed  in  other  less  exciting 
positions.  And  it  would  be  monstrous  to  say  that  if  they 
act  from  real  and  honest  convictions,  induced  from  reasonable 
evidence,  they  shall  be  held  responsible  criminally  for  a  mis- 
take in  the  extent  of  the  actual  danger,  when  other  reasonable 
and  judicious  men  would  have  been  alike  mistaken. 

The  same  doctrine  is  announced  in  Schnier  v.  The  People, 
23  111.  17,  where  an  instruction  similar  to  the  one  under  con- 
sideration was  condemned.  Indeed,  in  every  case  where  the 
question  has  arisen  the  ruling  in  the  Campbell  case  has  been 
approved.  See  Maher  v.  The  People,  24  111.  241 ;  Roach  v. 
The  People,  77  id.  25. 

The  circumstances  under  which  the  difficulty  began  were 
peculiar.  There  were  four  in  number  of  the  Cobines.  Samuel 
and  Carson  first  met  the  defendants,  and  as  soon  as  the  diffi- 
culty commenced.,  the  two  other  brothers,  William  and  Joseph, 
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appeared.  Whether  the  four  met  at  the  same  time  and  place, 
by  accident  or  design,  is  not  explained  by  the  evidence.  But, 
be  that  as  it  may,  when  the  two  defendants  were  met  by  the 
four  Cobines  and  a  fight  ensued,  in  which  the  four  were  en- 
gaged against  the  two,  the  defendants,  under  all  the  circum- 
stances, might  well  apprehend  great  bodily  harm,  and  yet, 
while  they  may  have  acted  as  reasonable  men,  taking  into 
view  all  the  surrounding  circumstances,  still  under  the  in- 
struction, if  regarded  by  the  jury,  they  would  be  bound  to 
find  the  defendants  guilty. 

It  is  true  the  instructions  on  the  same  subject,  given  on  be- 
half of  the  defendants,  laid  down  the  law  correctly.  But  that 
was  not  enough.  The  jury  may  have  disregarded  the  in- 
structions for  the  defendants,  and  followed  those  given  for  the 
people.  They  had  as  much  right  to  follow  the  oue  as  the 
other,  and  it  is  impossible  for  a  court  to  say  which  instruc- 
tions controlled  the  deliberations  of  the  jury.  If  the  jury 
followed  the  sixth  instruction  given  for  the  people,  as  we  may 
presume,  from  the  verdict,  they  did,  then  they  were  misled, 
and  defendants  were  denied  the  right  of  self-defence,  which 
was  secured  to  them  by  the  law.  We  are,  therefore,  of  opinion 
that  the  instruction  was  calculated  to  deprive  the  defendants 
of  a  fair  trial  before  the  jury,  and  for  this  reason  the  judg- 
ment will  have  to  be  reversed. 

Exception  was  taken  to  other  instructions  given  for  the 
people,  but  we  find  no  substantial  objection  to  them.  They 
are  in  the  main  correct;  at  all  events  they  could  not  mislead 
the  jury. 

For  the  error  indicated  the  judgment  will  be  reversed,  and 
the  cause  remanded. 

Judgment  reversed. 
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Marcus  L.  Hughes  et  ah 

v. 
George  Stevers. 

Filed  at  Mt.    Vernon  June  14,  1880. 

1.  Adverse  possession — what  constitutes.  It  has  been  held  that  an  indi- 
vidual making  an  entry  on  land  of  the  United  States  before  grant,  remains 
an  intruder  still  after  grant  by  the  United  States,  and  liable  to  be  sued  in 
trespass. 

2.  Where  a  person  obtained  a  patent  from  the  United  States,  while  another 
was  in  possession  under  an  entry  made  prior  to  that  time,  it  appeared  the 
patentee  stated,  after  the  grant  from  the  government,  that  the  person  in  posses- 
sion had  bought  the  land,  and  that  he,  the  patentee,  had  made  him  a  deed,  and 
that,  subsequently,  the  occupant  gave  it  back  to  him  to  secure  a  store  account, 
and  that  the  occupant  had  paid  him  for  the  land.  The  witness  by  whom  this 
statement  was  proven,  also  testified  that  he  had  known  the  occupant  fur 
twenty-five  years  on  the  land;  that  he  claimed  the  premises,  cleared  and 
built  on  it,  and  cut  timber  on  it,  and  that  the  statements  by  the  patentee  were 
made  more  than  twenty  years  before  the  trial.  It  was  held,  that,  under  this 
state  of  facts,  it  might  be  regarded  the  possession  of  the  occupant  was  adverse 
to  the  patentee,  as  showing  what  would  be  tantamount  to  a  new  entry  after 
the  grant  from  the  United  States; — that  the  occupant  was  holding  adverse  to 
all  the  world,  in  his  own  right,  as  owner  by  purchase  of  the  title  from  the 
patentee. 

Appeal  from  the  Circuit  Court  of  Pulaski  county;  the 
Hon.  O.  A.  Harker,  Judge,  presiding. 

Mr.  Samuel  P.  Wheeler,  for  the  appellants : 
The  bill  of  exceptions  shows  the  following  facts : — 
A  patent  for  the  land  involved  in  this  suit  was  issued  by 
the  United  States  to  William  A.  Hughes,  January  10,  1851. 
The  appellants  are  the  only  surviving  heirs  at  law  of  William 
A.  Hughes,  who  died  before  this  suit  was  brought,  and  further- 
more, that  the  taxes  on  the  land  in  controversy  have  been 
paid  up  to  and  including  the  year  1874,  by  William  A.  Hughes, 
up  to  the  time  of  his  death,  and  by  the  appellants  since  that 
time. 
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The  defendant  claims  twenty  years'  adverse  possession,  and 
also  attempts  to  establish  a  title  by  deed  from  William  A. 
Hughes,  without  producing  the  original  instrument,  or  at- 
tempting to  procure  it,  or  in  any  way  establishing  its  loss,  or 
proving  its  contents.  The  first  claim  can  avail  nothing.  The 
appellee  was  in  possession  of  this  land  in  1848,  and  has  been 
ever  since.  The  patent  from  the  United  States  was  not  issued 
until  January  10,  1851.  Possession,  in  order  to  defeat  the 
legal  title  where  there  is  no  paper  title,  must  be  adverse,  and 
hostile  in  its  inception,  and  continue  hostile,  uninterruptedly, 
for  twenty  years.  Turney  v.  Chamberlain,  15  111.  271;  Jack- 
son et  al  v.  Bomer,  48  id.  203,  and  cases  cited. 

There  can  be  no  adverse  possession  as  against  the  United 
States  or  its  grantee,  unless  there  be  a  new  entry  after  the 
grant.  The  individual  making  the  original  entry,  after  the 
grant  by  the  United  States,  remains  an  intruder.  Cook  et  al. 
v.  Foster,  2  Gilm.  652;   Thompson  v.  Prince,  67  111.  281. 

The  court  erred  in  admitting  evidence  of  an  alleged  con- 
veyance from  William  A.  Hughes  to  the  appellee.  If  there 
ever  was  such  a  deed,  there  was  no  notice  to  produce  and  no 
proof  of  its  contents. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  ejectment,  by  appellants,  to  recover 
the  east  half  of  the  north-east  quarter  of  section  30,  town- 
ship 14  south,  range  2  east,  which  they  claim  in  fee. 

The  suit  was  commenced  February  2,  1875.  At  the  last 
trial  a  verdict  was  rendered  in  favor  of  the  defendant,  a 
motion  for  a  new  trial  was  overruled  and  judgment  entered 
upon  the  verdict,  and  the  case  comes  here  on  appeal. 

The  overruling  of  the  motion  for  a  new  trial  is  assigned  as 
error. 

On  the  part  of  the  plaintiffs,  proof  was  made  of  a  patent  for 
the  land  in  controversy,  issued  by  the  United  States  to  Wil- 
liam A.  Hughes,  January  10,1851;  that  plaintiffs  were  the 
only  surviving  heirs  at  law  of  William  A.  Hughes,  who  died 
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before  this  suit  was  brought,  and  that  the  taxes  on  the  land 
were  paid  up  to  and  including  the  year  1874 — by  William  A. 
Hughes  up  to  the  time  of  his  death,  and  by  the  plaintiffs 
since  that  time. 

The  defendant  claims  twenty  years'  adverse  possession. 

It  is  urged  that  this  claim  can  avail  nothing,  because  the 
defendant  was  in  possession  of  th#  land  in  1848,  and  has 
been,  as  is  admitted,  ever  since;  that  the  patent  from  the 
United  States  was  not  issued  until  January  10,  1851 ;  that 
possession,  in  order  to  defeat  the  legal  title,  must  be  adverse, 
and  hostile  in  its  inception,  and  continue  hostile,  uninter- 
ruptedly, for  twenty  years;  that  there  can  be  no  adverse  pos- 
session as  against  the  United  States,  or  its  grantee,  unless 
there  be  a  new  entry  after  the  grant;  that  the  individual 
making  the  original  entry,  after  the  grant  by  the  United 
States,  remains  an  intruder, — and  CooJc  et  al.  v.  Foster,  2  Gilm. 
652,  is  cited  as  in  support  of  the  doctrine. 

The  decision  in  that  case  is  to  the  extent,  that  an  indi- 
vidual making  an  entry  on  land  of  the  United  States,  before 
grant,  remains  an  intruder  still  after  grant  by  the  United 
States,  and  liable  to  be  sued  in  trespass. 

There  was  in  the  present  case  the  testimony  of  a  witness  in 
regard  to  a  conversation  he  had  with  William  A.  Hughes 
about  the  land,  in  which  Hughes  stated  that  the  defendant 
had  bought  the  land,  and  that  Hughes  had  made  him  a  deed, 
and  that,  subsequently,  defendant  gave  it  back  to  him  to 
secure  a  store  account;  that  Hughes  said  defendant  had  paid 
him  for  the  land.  The  witness  stated  he  had  known  defend- 
ant for  twenty-five  years  on  the  land;  that  defendant  claimed 
the  premises,  cleared  and  built  on  it,  and  cut  timber  on  it; 
that  this  conversation  was  more  than  twenty  years  ago. 

However  it  might  otherwise  be,  we  think  this  is  evidence 
going  to  show  that  the  possession  of  defendant  was  adverse 
to  Hughes.  Under  the  state  of  facts  admitted  in  this  conver- 
sation with  Hughes,  the  possession  of  defendant  must  have 
been  adverse  to  Hughes.     It  would  show  what  would  be  tan- 
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tamount  to  a  new  entry  after  the  grant  from  the  United 
States — that  defendant  was  holding  adverse  to  all  the  world,  in 
his  own  right,  as  owner  by  purchase  of  the  title  from  Hughes. 
It  might  not  be  competent  evidence  of  a  deed  from  Hughes, 
and  as  showing  title  in  defendant  by  virtue  thereof;  and  it  is 
not  in  that  view  that  we  receive  the  evidence;  but  it  is  compe- 
tent as  an  admission  of  Hughes  going  to  show  the  character 
of  the  possession  of'defendant — that  it  was  adverse  to  Hughes. 
We  think  the  evidence  made  out  a  case  of  twenty  years' 
adverse  possession  by  the  defendant,  and  thus  a  bar  to  the 
action. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


John  Bulliner  et  al. 

v. 
The  People  of  the  State  of  Illinois. 

Filed  at  Mt.  Vernon  June  14,  1880. 

1.  Witness — disregard  of  rule  of  separation.  Where  a  witness,  after  an 
order  of  separation,  converses  with  other  witnesses,  after  they  have  testified, 
and  with  counsel  calling  him,  in  violation  of  an  order  of  the  court,  it  is  a 
matter  of  discretion  with  the  court  to  allow  him  to  testify.  The  disregard  of 
such  a  rule  is  a  good  ground  for  the  punishment  of  the  parties  for  a  contempt, 
but  does  not  necessarily  disqualify  the  witness  from  testifying. 

2.  There  might  probably  be  such  an  interference  with  witnesses,  in  dis- 
regard of  an  order  of  court,  as  would  justify  the  setting  aside  of  a  verdict 
based  on  their  testimony,  where  the  opposite  party  has  been  free  from  fault, 
and  the  fact  has  come  to  his  knowledge  for  the  first  time  after  the  examina- 
tion of  all  the  witnesses  has  concluded;  but  where  it  is  not  shown  that  the 
party  complaining  had  no  knowledge  of  the  fact  at  the  time  of  the  examination 
of  the  witnesses,  and  it  does  not  appear  that  any  harm  has  resulted  from  the 
disregard  of  the  rule,  it  will  afford  no  ground  for  a  reversal  of  the  judgment. 

3.  After  an  order  of  court  for  the  separation  of  witnesses  in  a  criminal 
case,  the  defendant's  counsel  stated  that  they  wanted  a  certain  witness  present, 
who  had  been  sworn,  to  assist  them,  stating  that  they  would  not  call  him  as  a 
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witness,  whereupon  the  witness  returned  into  court  and  heard  all  the  other 
witnesses  testify.  He  was  offered  as  a  witness  to  impeach  the  character  of 
two  of  the  principal  witnesses  for  the  prosecution,  and  rejected  by  the  court: 
Held,  that  it  was  discretionary  with  the  court  to  allow  him  to  testify,  and 
that  there  was  no  abuse  of  discretion  under  the  circumstances. 

4.  Same — defendant  in  criminal  case.  The  jury  are  not  bound  to  believe 
the  evidence  of  a  defendant  in  a  criminal  case  and  treat  it  the  same  as  that 
of  other  witnesses,  but  may  take  into  consideration  the  fact  that  he  is  defend- 
ant, and  give  his  testimony  such  weight  as,  under  all  the  circumstances,  they 
think  it  is  entitled  to. 

5.  Criminal  law — reading  of  paper  by  juror  which  comments  on  facts  and. 
the  crime.  Where  the  counsel  for  a  defendant  handed  a  juror  a  newspaper  to 
read,  after  he  was  sworn,  but  before  the  panel  was  filled,  and  afterwards,  on 
the  trial,  his  attention  was  called  to  the  fact  that  another  juror  was  reading  a 
newspaper  in  which  was  an  article  purporting  to  contain  a  report  of  the  trial, 
and  commenting  upon  the  case  unfavorably  to  the  defendant,  and  made  no 
objection  thereto,  but  stated  privately  to  the  court  that  it  was  best  to  say 
nothing  about  the  matter,  as  it  might  give  the  article  undue  prominence  and 
do  the  defendant  more  harm  than  good,  it  not  appearing  that  the  prosecution 
was  responsible  for  the  act,  itjy.as  held  that  the  irregularity  was  waived,  and 
could  not  be  urged  by  the  defendant  as  error  to  reverse  a  judgment  of  con- 
viction. 

6.  Same — waiver  of  irregularities  by  not  objecting  in  proper  time.  A  prisoner 
on  trial  has  no  right  to  stand  by  and  suffer  irregular  proceedings  to  take 
place,  and  then  seek  a  reversal  for  the  same.  Like  any  other  defendant,  if 
he  neglects  in  proper  time  to  insist  upon  his  rights,  he  waives  them. 

7.  Same — witnesses  not  indorsed  on  indictment.  It  is  a  matter  of  discretion 
with  the  court  to  permit  a  witness  to  be  examined,  by  the  prosecution,  whose 
name  is  not  indorsed  on  the  indictment,  nor  given  to  the  defendant  before  the 
commencement  of  the  trial,  and  error  can  not  be  assigned  on  the  exercise 
of  such  discretion  against  the  defendant. 

8.  A  witness  whose  name  was  not  indorsed  on  the  indictment,  and  in 
respect  of  whom  no  notice  had  been  given,  and  who  remained  in  the  court 
room  and  heard  the  testimony  of  the  witnesses,  there  being  an  order  for  the 
separation  of  the  witnesses,  may  be  called  to  testify  to  matters  in  rebuttal  to, 
or  to  contradict  the  testimony  of  the  defendant. 

9.  Same — evidence  not  objected  to  can  not  be  assigned  for  error.  On  the  trial 
of  one  for  murder,  the  record  showed  that  on  his  cross-examination  he  nar- 
rated how,  in  self-defence,  he  had  killed  a  man  in  Arkansas  while  he  was 
in  the  army,  but  the  record  failed  to  show  that  this  was  in  response  to  any 
question  by  the  counsel  for  the  people,  or  that  any  objection  was  urged  to  the 
court  against  his  answering  any  question  in  that  regard:  Held,  that  the 
defendant  could  not  urge  this  as  error. 
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10.  New  trial — giving  time  to  prepare  and  present  motion.  If  a  defendant 
convicted  of  crime  desires  an  extension  of  time  in  which  to  prepare  and  pre- 
sent a  motion  for  a  new  trial,  he  should  show  some  reasonable  ground  there- 
for. Facts  should  be  given  showing  the  necessity  for  the  delay — that  there 
is  a  substantial  reason  in  the  interest,  of  justice  requiring  it. 

11.  Same — newly  discovered  evidence.  "Where  an  affidavit  of  newly  discov- 
ered evidence  discloses  nothing  but  cumulative  evidence,  and  which,  if  intro- 
duced on  the  trial,  could  not  have  changed  the  result,  a  motion  for  a  new  trial 
based  on  it  is  properly  denied. 

12.  Practice — commenting  on  letter  not  in  evidence  in  argument.  Where  a 
defendant,  on  his  trial  for  murder,  identified  three  letters  by  a  witness,  and 
then  handed  them  to  the  judge  to  be  marked  and  preserved  until  they  should 
be  used,  but  afterwards  offered  in  evidence  only  two  of  them,  it  was  held  im- 
proper and  irregular  in  the  State's  attorney  to  make  any  allusion  to  the  third 
letter  in  his  closing  remarks,  wondering  what  it  contained,  and  that  it  should 
not  have  been  allowed,  but  that  if  no  objection  was  made  to  the  remarks  at 
the  time,  and  no  exception  taken,  it  was  not  sufficient  to  authorize  a  reversal. 

13.  Same — argument.  In  general,  arguments  of  counsel  to  the  jury  should 
be  confined  to  the  evidence  and  the  principles  of  law  claimed  to  be  applicable 
thereto;  but  in  discussing  these,  the  motives  to  duty,  the  causes  that  may  be 
supposed  to  control  human  action  under  different  circumstances,  and  the 
probabilities  or  reasonableness  of  this  or  that  theory  as  tested  by  human  ex- 
perience, necessarily  may  be  considered.  The  court  should  see  that  the  line 
of  argument  is  kept  within  reasonable  bounds,  and  not  suffer  one  to  be  con- 
victed or  prejudiced  on  account  of  real  or  imaginary  crimes  for  which  he  is 
not  being  tried.  But,  except  for  a  palpable  abuse  of  discretion  in  this  respect 
manifestly  tending  to  an  improper  conviction,  there  should  be  no  reversal. 

14.  Instructions — repeating.  There  is  no  error  in  refusing  an  instruction 
when  substantially  the  same  principle  enunciated  in  it  is  embraced  in  others 
which  are  given. 

Writ  of  Error  to  the  Circuit  Court  of  Jackson  county; 
the  Hon.  Monroe  C.  Crawford,  Judge,  presiding. 

Mr.  F.  E.  Albright,  and  Mr.  M.  C.  White,  for  the  plain- 
tiffs in  error: 

The  defendants  went  into  trial  with  the  hope  that  Crain, 
Musick  and  all  other  witnesses  would  be  kept  apart  from  each 
other,  but  their  rights  under  the  law  were  violated  with  im- 
punity, and  the  order  of  the  court  separating  the  witnesses 
and  refusing  them  communication  with  each  other,  was  wholly 
di  regarded. 


1880.]  Bulliner  et  al  v.  The  People.  397 

Brief  for  Plaintiffs  in  Error. 

It  was  error  to  permit  newspapers  containing  a  garbled 
and  untrue  statement  of  the  evidence,  and  comments  thereon 
unfavorable  to  the  defendants,  to  be  read  by  the  jury  over 
the  protest  of  the  defendants.  The  facts  and  effects  thereof 
are  set  forth  in  the  affidavits  of  the  defendants  in  support  of 
the  motion  for  a  new  trial,  which,  not  being  denied,  are  prima 
facie  true. 

The  court  erred  in  permitting  Abe  Stanley  and  James  Con- 
ners,  whose  names  are  not  indorsed  on  the  indictment,  and 
whose  names  were  not  furnished  defendants,  to  testify,  the 
last  named  witness  having  remained  in  the  court  room  and 
heard  all  the  testimony  of  the  other  witnesses.  Rev.  Stat. 
1874,  p.  409,  sec.  421. 

Defendant  Baker,  after  testifying  for  the  defence,  was,  on 
cross-examination,  compelled  to  narrate  the  facts  of  having 
previously  killed  a  man  while  in  the  army  in  Arkansas. 

It  is  a  familiar  principle  of  law,  strictly  enforced  by  the 
courts,  that  a  defendant  upon  trial  charged  with  a  felony 
never  tacitly  waives  any  of  his  rights.  Baker  was  a  witness 
in  his  own  behalf,  and  the  evidence  of  a  previous  killing  was 
drawn  out  by  the  prosecution  for  the  sole  purpose  of  preju- 
dicing the  jury  against  him. 

Law,  justice  and  the  rules  of  evidence  are  all  outraged  by 
inducing  a  jury,  through  a  prejudice  raised  by  such  im- 
proper evidence,  to  convict  a  man  for  a  crime  of  which  he  is 
innocent,  because  he  ought  to  be  punished  for  another  and 
distinct  crime  of  which  he  may  be  guilty.  1  Whart.  Am. 
Crim.  Law,  sec.  647;  Bish.  Crim.  Proc.  sec.  1064;  Brock  v. 
State,  26  Ala.  104;  The  People  v.  Corbin,  56  N.  Y.  363; 
Bonsai  v.  State,  35  Ind.  460 ;  The  People  v.  Barnes,  48  Gal. 
551;  Barton  v.  State,  18  Ohio,  221. 

The  evidence  should  be  confined  to  the  charge  set  forth  in 
the  indictment.     Kribs  v.  The  People,  82  111,  425. 

The  court  erred  in  refusing  to  allow  further  time  to  pre- 
pare affidavits  and  make  preparation  to  present  motion  for  a 
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new  trial.  Meredith  v.  The  People,  84  111.  480;  White  v.  The 
People,  94  111.  604. 

The  court  erred  in  permitting  counsel  for  the  people,  in  the 
closing  speech,  to  improperly  comment  on  a  letter  and  other 
matters  not  in  evidence. 

The  testimony  of  Crain  and  Norris  was  very  important, 
but  was  refused  by  the  court  for  the  reason  that  they  had 
heard  other  witnesses  testify, — a  reason  not  considered  good, 
when  asked  by  the  defendants  to  apply  it  to  Conners,  a  wit- 
ness for  the  people.  Moore's  Crim.  Law,  695 ;  Flood  v. 
Prettyman,  24  111.  597. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  People: 

It  was  within  the  discretion  of  the  court  to  allow  witnesses 
to  be  examined  whose  names  were  not  indorsed  on  the  indict- 
ment. Gardner  v.  The  People,  3  Scam.  89 ;  Gates  v.  The 
People,  14  111.  436. 

The  statute  which  gives  the  defendants  in  criminal  cases 
the  right  to  testify  in  their  own  behalf,  provides  that  the  fact 
of  conviction  of  another  crime  may  be  shown  as  affecting  his 
credibility.  Rev.  Stat.  1874,  410,  sec.  426.  The  facts  elicited 
upon  the  examination  of  Baker  were  competent  for  this  pur- 
pose. 1  Whart.  Crim.  Law,  (7th  ed.)  782  b;  Commonwealth 
v.  Bonner,  97  Mass.  587. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court: 

John  Bulliner,  Allen  Baker  and  Marshall  Crain  were 
jointly  indicted  by  the  grand  jury  of  Jackson  county  for  the 
murder  of  George  W.  Sissney.  Bulliner  and  Baker  were 
placed  upon  trial  under  the  indictment  at  the  September  term, 
1875,  of  the  Jackson  county  circuit  court,  the  cause  being  con- 
tinued as  to  Crain.  The  jury  returned  a  verdict  of  guilty,  as 
charged  in  the  indictment,  against  both,  and  fixed  the  pun- 
ishment of  each  at  confinement  in  the  penitentiary  for  the 
term   of  twenty-five  years.      Motions   for   new  trial  and  in 
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arrest  of  judgment  were  made  by  counsel  for  the  defendants, 
which  were  overruled  by  the  court,  and  the  court  thereupon 
gave  judgment  upon  the  verdict  of  the  jury.  The  defendants 
bring  the  record  here,  and  assign  numerous  errors  as  grounds 
for  the  reversal  of  the  judgment.  These  will  be  briefly  noticed 
in  their  order. 

The  first  error  assigned  is:  "The  court  permitted  Samuel 
Musick  and  Marshall  Crain,  the  two  accomplice  witnesses,  to 
testify,  over  objections  of  defendants,  said  witnesses  having 
each  been  conversed  with  (in  violation  of  rule  separating 
witnesses)  by  B.  F.  Lowe,  Elkanah  Brush,  witnesses,  and 
W.  A.  Lemma,  one  of  the  attorneys  for  the  people." 

It  is  not  shown  that  any  harm  to  the  defendants  resulted 
from  this  violation  of  the  rule  of  court.  The  only  respect  in 
which  it  is  suggested  that  it  might  have  resulted  in  harm  is, 
in  the  repeating  by  these  parties  of  the  testimony  given  by 
Musick  to  Crain  before  Crain  testified,  thereby  enabling 
Crain  to  follow  Musick  in  his  testimony.  It  is  quite  evident 
that  no  such  result  actually  followed.  The  testimony  of 
Crain  bears  strong  internal  evidence  that  it  was  not  pat- 
terned on  that  of  Musick. 

The  disregard  of  this  rule  might  have  afforded  good 
grounds  for  the  punishment  of  the  parties  for  contempt,  but 
it  was  within  the  discretion  of  the  court,  and  hence  not  error 
to  permit  the  witnesses  to  testify  after  they  had  been  thus  con- 
versed with.  1  Greenleaf's  Evidence,  sec.  432;  3  Wharton's 
Crim.  Law  (7  ed.),sec.  3009  a;  see  also,  note  c  to  same  section 
at  p.  66  of  that  volume. 

If  witnesses,  after  an  order  of  separation,  upon  being  spoken 
to  by  third  parties  in  violation  of  an  order  of  court,  would  be- 
come thereby  disqualified  to  testify,  a  wide  door  would  be 
opened  to  unscrupulous  friends  of  those  charged  with  crime 
to  disqualify  all  material  prosecuting  witnesses. 

There  might,  probably,  be  such  an  interference  with  wit- 
nesses, in  disregard  of  an  order  of  court,  as  would  justify 
the  court  in  setting  aside  a  verdict  based  upon  their  evidence, 


400  Bulliner  et  al.  v.  The  People.  [June 

Opinion  of  the  Court. 

the  defendant  being  free  of  fault  and  the  facts  being  brought 
to  his  attention  for  the  first  time  after  the  examination  of  all 
the  witnesses  had  concluded.  But  the  present  is  not  such  a 
case.  It  does  not  appear  but  that  the  defendants  knew,  when 
Crain  was  examined,  that  he  had  been  conversed  with  by  the 
parties  named,  and  if  they  did,  he  should  then  have  been 
interrogated  with  reference  thereto  and  its  probable  effect 
upon  his  evidence  left  to  the  jury.  But,  as  before  observed, 
it  is  not  shown  that  any  harm  to  the  defendants  resulted  from 
this  disregard  of  the  rule  of  court. 

The  second  error  assigned  is:  "The  court  permitted  the 
jury  to  read  newspapers  containing  garbled  and  untrue 
reports  of  the  evidence  and  comments  unfavorable  to  the 
innocence  of  defendants,  over  the  objection  and  protest  of  the 
defendants."  It  is  not  shown  that,  in  point  of  fact,  any  juror 
read  any  such  garbled  and  untrue  reports  of  the  evidence  and 
comments  unfavorable  to  the  innocence  of  the  defendants. 
It  is  shown  simply  that  a  juror  was  seen  to  be  reading  a 
newspaper  in  which  was  published  what  purported  to  be 
a  report  of  the  trial,  and  also  comments  upon  the  case. 
Whether  he  read  that  report  or  those  comments  is  not  shown. 

The  facts  relating  to  this  matter,  as  disclosed  by  the  record, 
are  these:  "  While  the  jury  was  being  impanneled  to  try  the 
cause,  the  court  noticed  that  one  of  the  counsel  for  the 
defendants  handed  one  of  the  jurymen,  who  had  been  accepted 
and  sworn  to  try  the  cause,  a  newspaper.  There  was  no 
objection  to  this  by  the  counsel  for  the  people,  and  nothing 
was  said  by  either  party  against  the  jurymen  reading  the 
newspapers,  from  which  the  court  was  induced  to  believe  that 
there  was  no  objection.  A  day  or  two  afterwards  one  of  the 
attorneys  for  the  defendants  spoke  to  the  court,  stating  that 
there  was  an  article  in  the  Globe- Democrat  of  that  day  that 
might  be  viewed  by  the  jury  as  prejudicial  to  the  defend- 
ants, and  while  he  did  not  want  to  make  a  motion  on  the 
subject  or  have  the  counsel  for  the  people  to  do  so,  he  would 
like  for  the  court  to  have  the  paper  kept  from  the  jury.     The 
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court  looked  around  immediately  and  discovered  that  one  of 
the  jurymen  had  the  paper  and  was  reading  it,  and  called  the 
counsel's  attention  to  the  fact  that  his  suggestion  came  too 
late,  as  one  of  the  jurymen  already  had  the  paper  and  had 
probably  read  the  article;  and,  on  further  conversation,  it 
was  thought  best  by  the  court,  and  was  so  stated  to  counsel 
at  the  time,  that  as  the  paper  was  already  in  the  hands  of  one 
of  the  jurymen  it  would  give  the  article  too  much  prominence 
and  do  the  defendants  more  harm  than  good  to  speak  about 
it,  and  nothing  further  was  said  or  done  about  it.  *  *  * 
There  was  no  motion  made  by  the  counsel  for  defendants  at 
the  time,  and  no  exception  taken." 

It  thus  appears  that  the  counsel  for  the  defendants  are 
responsible,  in  the  first  instance,  for  the  introduction  of  news- 
papers to  the  jury,  and  that  the  defendants,  knowing  that  the 
newspaper,  of  the  reading  of  which  they  now  complain,  was 
being  read  by  a  juror,  made  no  motion  to  have  the  reading 
stopped  or  prevented,  and  took  no  exception  to  the  course 
pursued  by  the  court. 

It  was  said  in  3£cKinney  v.  The  People,  2  Gilm.  556,  "A 
prisoner  on  trial,  under  our  laws,  has  no  right  to  stand  by 
and  suffer  irregular  proceedings  to  take  place  and  then  ask  to 
have  the  proceedings  reversed  on  error  on  account  of  such 
irregularities.  The  law,  by  furnishing  him  with  counsel  to 
defend  him,  has  placed  him  on  the  same  platform  with  all 
other  defendants,  and  if  he  neglects  in  proper  time  to  insist 
on  his  rights,  he  waives  them." 

This  doctrine  was  applied  in  Perteet  v.  The  People,  70  111. 
171, — a  capital  case, — and  it  was  there  held  that  the  defend- 
ant, by  going  to  trial  in  the  circuit  court  in  a  cause  in  which 
a  writ  of  error  had  been  previously  sued  out  in  this  court, 
waived  the  filing  of  a  remanding  order  from  this  court.  See 
also,  Chase  v.  The  People,  40  111.  356. 

It  is  proper  to  add  that  the  circuit  court  subsequently,  after 
the  evidence  was  all  in,  and  before  argument  was  commenced, 
made,  of  its  own  motion,  a  peremptory  order  that  all  news- 
26—95  III. 


402  JBulliner  et  al.  v.  The  People.  [June 

Opinion  of  the  Court. 

papers  be  excluded  from  the  jury,  and  there  is  no  complaint 
that  this  order  was  not  rigidly  enforced. 

It  is  also  to  be  further  added  that  there  is  no  proof  that 
those  representing  the  prosecution  were  in  any  degree  respon- 
sible for  the  jurors  having  the  newspaper  complained  of. 

Under  all  the  circumstances,  we  must  hold  the  defendants 
waived,  by  the  course  they  pursued,  all  objection  to  the  read- 
ing of  the  newspaper  by  the  juryman. 

The  third  error  assigned  is:  "The  court  erred  in  permitting 
Abe  Stanley  (whose  name  was  never  placed  on  the  indictment 
nor  given  to  defendants  before  commencement  of  trial)  to 
testify  against  defendants."  This  has  been  held  to  be  a 
matter  within  the  sound  discretion  of  the  court,  for  the 
exercise  of  which  error  can  not  be  assigned.  Gardner  v.  The 
People,  3  Scam.  89  ;  Gates  v.  The  People,  14  111.  436  ;  Smith  v. 
The  People,  74  id.  144;  Logg  et  al.  v.  The  People,  92  id.  598; 
Perteet  v.  The  People,  supra. 

The  fourth  error  assigned  is:  "The  court  erred  in  per- 
mitting improper  evidence  to  go  to  the  jury,  against  the 
defendants."  This  is  based  on  the  admission  of  the  evidence 
of  James  Conners,  whose  name  was  not  indorsed  on  the 
indictment,  and  who,  it  is  alleged,  remained  in  the  court  and 
heard  all  the  testimony  of  other  witnesses.  The  objection  in 
regard  to  the  failure  to  indorse  his  name  on  the  indictment, 
or  furnish  it  to  the  counsel  for  the  defendants,  is  answered  by 
the  authorities  referred  to  under  the  third  error.  The  objec- 
tion in  regard  to  his  being  in  the  court  room  is  answered  by 
the  authorities  referred  to  under  the  first  error.  His  evidence, 
moreover,  was  rebutting,  and  of  that  character  that  it  could 
not  possibly  have  been  affected  by  hearing  the  evidence  of 
other  witnesses  for  the  prosecution,  being  confined  to  a  con- 
tradiction of  the  evidence  of  the  defendant  Baker  in  regard 
to  selling  Baker  ammunition  at  a  particular  time. 

The  fifth  error  assigned  is:  "The  court  erred  in  compel- 
ling the  defendant  Baker  to  answer  improper  questions."  The 
"improper  questions"  are  said  by  counsel,  in  argument,  to 
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have  required  Baker,  on  cross-examination,  to  narrate  the 
facts  of  having  previously  killed  a  man  in  Arkansas,  while 
he  was  in  the  army.  The  bill  of  exceptions  fails  to  sustain 
the  statement  upon  which  this  error  is  predicated.  It  does 
show  that  Baker,  on  cross-examination,  narrated  how,  in  self- 
defence,  he  killed  a  man  in  Arkansas,  while  he  was  in  the 
army;  but  it  does  not  appear  that  this  was  in  response  to  any 
question  asked  by  counsel  for  the  people,  or  that  any  objection 
was  urged  to  the  court  against  his  answering  any  question  in 
that  regard,  or  that  the  court  made  any  ruling  in  regard  to 
such  evidence,  upon  which  there  was  or  could  have  been 
exception  taken. 

The  sixth  error  assigned  is :  "  In  refusing  sufficient  time 
to  defendants  in  which  to  obtain  affidavits  of  newly  discov- 
ered witnesses  in  support  of  motion  for  new  trial,  and  in 
which  to  make  preparation  to  present  motion  for  new  trial/' 
It  is  not  shown  that  there  was  any  necessity  for  further  time 
than  that  which  was  allowed  by  the  court.  The  defendants 
are  presumed  to  have  been  prepared  for  trial  when  they  were 
tried.  They  are  not  shown  to  have  been  taken  by  surprise 
by  the  introduction  of  material  evidence  on  the  part  of  the 
State.  The  names  of  the  witnesses  whose  evidence  seriously 
affected  them  were  indorsed  on  the  indictment,  and  known  to 
them  before  the  trial  commenced.  Delay  is  not  required  to 
be  given  to  counsel  simply  to  scour  the  country  to  see  if,  by 
possibility,  they  might  not  find  something  that  would  reflect 
upon  the  conduct  of  the  court  or  jury,  or  those  having  the 
trial  in  charge,  or  tend  to  disprove  some  matter  given  in  evi- 
dence upon  the  trial.  Facts  should  be  given  showing  the 
necessity  for  delay;  that  there  is  a  substantial  reason,  in  the 
interest  of  justice,  requiring  it.  In  many  cases  an  hour's 
delay  would  be,  manifestly,  sufficient  to  enable  counsel  to 
prepare  for  making  and  arguing  the  motion  for  a  new  trial, 
while,  in  other  cases,  it  is  equally  manifest  that,  by  reason  of 
peculiar  circumstances,  it  might  require  days. 
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The  facts  here,  as  appears  by  the  record,  are  these:  "The 
Williamson  county  circuit  court  had  been  adjourned  over 
from  Monday,  the  11th  day  of  October,  A.  D.  1875,  to  Thurs- 
day, October  14,  A.  D.  1875,  at  10  o'clock  A.  M.,  in  order  to 
finish  this  trial,  which  was  progressing  on  the  11th.  The 
verdict  was  returned  early  Wednesday  morning,  the  13th  day 
of  October,  1875,  and  a  motion  was  then  made  for  a  new  trial 
by  the  defendants,  and  the  court  informed  them  that  the 
motion  would  be  taken  up  at  9  o'clock  that  morning.  At  9 
o'clock  the  defendants,  by  their  counsel,  announced  that  they 
were  not  ready  to  take  up  the  motion,  and  the  time  was  ex- 
tended to  1  o'clock  in  the  afternoon  of  that  day.  At  1  o'clock 
the  defendants  were  not  yet  ready,  and  they  were  given  until 
2  o'clock  of  the  same  afternoon,  at  which  time  the  motion  for 
a  new  trial  was  taken  up.  The  official  duties  of  the  judge 
were  such — Williamson  county  being  in  the  same  circuit — 
that  further  time  could  not  be  given  without  postponing  the 
motion  for  a  new  trial  to  a  subsequent  term,  or  making  a 
further  adjournment  of  the  Williamson  circuit  court,  which 
the  court  refused  to  do." 

It  does  not  appear  that  by  a  continuance  of  the  motion  to 
a  subsequent  day  there  was  reason  to  believe  that  the  defendants 
would  have  been  in  possession  of  facts  of  which  they  were 
justly  entitled  to  the  benefit,  which  they  did  not  then  have, 
or  that  their  counsel  were  not  then  able  to  argue  their  motion 
as  intelligibly  and  satisfactorily  as  the  ends  of  justice  re- 
quired.    There  was  no  error  in  the  ruling  fn  this  regard. 

The  seventh  error  assigned  is :  "  The  court  erred  in  per- 
mitting counsel  for  the  people,  in  the  closing  argument,  to 
comment  on  matters  not  in  evidence,  to  the  prejudice  of 
defendants." 

This,  as  we  learn  from  the  argument  of  the  counsel  for  the 
defendants,  is  based  on  the  comments  of  counsel  in  the  closing 
address  to  the  jury,  in  regard  to  a  letter  and  other  matters 
not  in  evidence,  such  as  the  prevalence  of  crime  in  the  country, 
etc. 
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The  facts  in  regard  to  the  letter,  as  shown  by  the  record, 
are:  "When  the  letters  that  were  offered  in  evidence — two 
in  number — were  presented  to  Marshall  Crain  for  identifica- 
tion, a  third  letter  was  also  presented  by  defendants'  counsel 
and  identified  by  Crain.  These  three  letters  were  given  to  the 
court  by  counsel  for  the  defendants,  to  be  marked  and  pre- 
served until  they  should  be  used.  When  the  letters  were 
offered  in  evidence,  only  two  of  them  were  offered  and  read 
by  defendants  in  evidence.  The  counsel  for  the  people,  in 
summing  up,  referred  to  this  fact  and  commented  on  it  before 
the  jury,  and  wondered  what  the  third  letter  contained,  but 
did  not  attempt  to  state  what  it  did  contain." 

With  reference  to  the  comments  in  regard  to  the  prevalence 
of  crime,  the  record  shows  that  "  the  counsel  both  for  the 
defendants  and  the  people  referred  to  the  prevalence  of  crime 
and  commented  on  it,  but,  in  the  opinion  of  the  court,  not  in 
a  manner  prejudicial  to  the  defendants." 

The  allusion  to  the  letter  not  in  evidence  was  irregular 
and  should  not  have  been  allowed,  but  it  does  not  appear 
that  it  was  challenged  at  the  time  or  any  exception  taken  in 
that  regard,  and  we  can  not  say  that  it  was  error  authorizing 
a  reversal  of  the  judgment. 

WTith  respect  to  the  illustrations  with  which  counsel  shall 
be  allowed  to  embellish  their  arguments,  it  is  impossible  to 
lay  down  any  fixed  rule.  In  general,  arguments  should  be 
confined  to  the  evidence  given  to  the  jury,  and  the  principles 
of  law  claimed  to  be  applicable  thereto.  But,  in  discussing 
these,  the  motives  to  duty,  the  causes  that  may  be  supposed 
to  control  human  action  under  different  circumstances,  and 
the  probabilities  or  reasonableness  of  this  or  that  theorv,  as 
tested  by  human  experience,  necessarily  may  be  considered. 
The  trial  judge  should  always  see  that  the  line  of  argument 
is  kept  within  reasonable  bounds,  and  not  allow  the  defendant 
to  be  convicted  or  prejudiced  on  account  of  real  or  imaginary 
crimes  for  Avhich  he  is   not  upon  trial.      And,  unless  for  a 
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palpable  abuse  of  discretion  in  this  regard,  manifestly  tend- 
ing to  an  improper  conviction,  there  should  be  no  reversal. 

We  see  no  abuse  of  discretion  here  in  this  respect. 

The  eighth  error  assigned  is  :  "The  court  erred  in  refusing 
proper  evidence  offered  by  defendants  to  go  to  the  jury." 

This  relates  to  the  testimony  offered,  as  counsel  for  the  de- 
fendants say,  by  Samuel  R.  Crain  and  Norris. 

We  have  been  unable  to  find  anything  in  the  record  show- 
ing what  evidence  was  proposed  to  be  elicited  from  Norris 
which  the  court  refused  to  allow.  Certainly  there  is  nothing 
in  the  abstract  on  this  subject. 

Samuel  R.  Crain,  the  record  shows,  "  had  been  sworn  and 
sent  out,  and  defendants'  counsel  announced  that  they  wanted 
him  present  to  assist  them,  stating  that  they  would  not  want 
to  call  him  as  a  witness  at  all.  Whereupon  he  remained  in 
the  court  room  and  heard  all  the  witnesses  testify."  He  was 
offered  as  a  witness  to  impeach  the  characters  of  Marshall 
Crain  and  Samuel  Musick,  the  two  principal  witnesses  for  the 
prosecution,  and  rejected  by  the  court.  It  was  discretionary 
with  the  court  to  allow  the  witness  to  testify  under  these 
circumstances,  and  we  can  not  say  there  was  an  abuse  of 
discretion  in  rejecting  his  evidence. 

The  ninth  and  tenth  errors  assigned  relate  to  the  giving 
and  refusing  and  modifying  of  instructions,  to  which  the 
defendants  excepted. 

The  first  objection  urged,  under  this  head,  is  that  the  court 
refused  to  give  the  defendants'  fourth  instruction,  as  asked. 
It  is  sufficient  to  say,  without  setting  out  this  instruction  at 
large,  that  substantially  the  same  principle  that  it  was  intended 
to  enunciate  is  embraced  in  other  instructions  which  were 
given. 

Objection  is  also  urged,  that  defendants  asked  the  court  to 
instruct  the  jury  "that,  under  the  law,  the  evidence  of  the 
defendants  is  just  as  proper  for  your  consideration  in  deter- 
mining their  guilt  or  innocence  as  the  evidence  of  other 
witnesses."     But  the  court  modified  the  same  by  striking  out 
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the  words,  "as  the  evidence  of  other  witnesses,"  and  adding, 
"and  should  receive  such  weight  as  you  think  it  entitled  to." 
This  modification  is  entirely  unobjectionable.  The  jury  are 
not  bound  to  believe  the  evidence  of  defendants — and  may 
take  the  fact  that  they  are  defendants  into  consideration,  and 
give  their  evidence  such  weight  as,  under  all  the  circum- 
stances, they  think  it  entitled  to. 

The  objections  urged  to  the  people's  fourteenth  and  six- 
teenth instructions  are  hypercritical,  and  such  as  could  not 
have  affected  the  jury. 

The  eleventh  error  assigned  is,  that  the  "verdict  of  the  jury 
is  manifestly  against  the  evidence." 

About  nine  or  ten  o'clock  on  the  evening  of  July  28,  1875, 
George  W.  Sissney,  while  sitting  and  conversing  with  a  friend, 
in  his  own  house,  in  Carbondale,  was  shot  and  instantly  killed. 
The  shot  was  fired  through  a  closed  window  from  without  the 
house.  It  was  quite  dark  and  rainy  at  the  time,  and  the 
assassin  escaped  without  being  seen.  The  deceased  had  been 
living  in  Williamson  county  until  within  about  six  months 
of  his  assassination,  when  he  removed  to  Carbondale.  While 
living  in  Williamson,  and  some  three  months  before  his  re- 
moval to  Carbondale,  he  was  shot  in  the  arm.  He  had  been 
on  bad  terms  with  some  members  of  the  defendant  Bulliner's 
family;  and  Bulliner's  father  and  one  brother  were  assassi- 
nated before  Sissney  left  Williamson  county.  Bulliner  assumed 
that  Sissney  was  in  some  way  implicated  in  these  assassina- 
tions, and  this  is  supposed  to  have  induced  Bulliner  to  desire 
the  assassination  of  Sissney. 

The  evidence  clearly  shows  that  Sissney  was  assassinated 
either  by  the  defendant  Crain  or  the  defendant  Baker,  which, 
we  do  not  consider  material.  It  also  shows  clearly,  that 
Crain,  Musick  and  Baker  were  all  in  the  conspiracy  to  assassi- 
nate Sissney.  If  any  reliance  can  be  placed  on  the  witnesses, 
and  the  jury  were  the  most  competent  judges  in  this  regard, 
the  defendant  Bulliner  procured  this  assassination  to  be 
made, — hired  and  paid  for  it.     Whether  Baker  actually  fired 


■ 
408  Myers  v.  Parks.  [June 

Syllabus. 

the  shot  or  not,  his  participation  in  the  assassination,  as  a 
co-conspirator  with  the  one  who  did  fire  it — aiding,  encour- 
aging, etc. — is  such  as  to  make  him  a  principal. 

We  can  not  say  the  verdict  is  not  warranted  by  the  evidence. 

The  affidavits  in  regard  to  newly  discovered  evidence,  dis- 
close nothing  but  cumulative  evidence  to  that  given  to  the 
jury  on  the  trial.  We  do  not  conceive  that,  even  if  this 
evidence  had  been  introduced,  it  could  have  changed  the  result. 

Upon  the  whole,  we  see  no  cause  to  disturb  the  judgment 
below. 

The  thirteenth  and  last  error  assigned,  to  the  effect  that 
the  court  erred  in  overruling  the  motion  in  arrest  of  judg- 
ment, was  abandoned  on  argument,  and  has  nothing  to  rest 
upon. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Sidney  Myers 

v. 

Mary  E.  Parks. 

Filed  at  ML    Vernon  June  14,  1880. 

1.  Acknowledgment — evidence  to  impeach.  The  certificate  of  acknowledg- 
ment by  an  officer  authorized  to  make  the  same,  to  a  deed  or  other  instrument 
affecting  or  relating  to  the  title  to  land,  can  only  be  impeached  and  shown  to 
have  been  made  in  fraud,  or  as  a  forgery,  by  clear  and  entirely  satisfactory 
evidence.  Mere  suspicion,  loose  and  unsatisfactory  evidence,  or  inconclusive 
evidence,  will  not  suffice. 

2.  But  where  the  clear  and  decided  preponderance  of  the  evidence  shows 
that  a  married  woman  refused  to  execute  a  note,  and  deed  of  trust  upon  her 
land,  when  urged  to  do  so  by  her  husband,  and  positively  refused  to  acknowl- 
edge the  deed  of  trust,  and  the  proof  showed  that  the  signature  was  not  in 
her  handwriting,  but  that  the  deed  was  executed  by  a  mark,  when  she  could 
write,  it  was  held,  that  a  decree  setting  aside  the  trust  deed  and  enjoining  an 
action  of  ejectment  brought  by  the  purchaser  against  her,  was  proper. 
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Briefs  for  Plaintiff  in  Error  and  Defendant  in  Error. 

Writ  of  Error  to  the  Circuit  Court  of  Williamson  county ; 
the  Hon.  Daniel  M.  Browning,  Judge,  presiding. 

Mr.  William  W.  Clemens,  for  the  plaintiff  in  error: 
As  to  the  rule  of  law  and  the  evidence  to  impeach  the  certi- 
ficate of  the  acknowledgment  of  a  deed  or  mortgage,  see  the 
following  authorities:  Monroe  v.  Poorman,  62  111.  526;  Kerr 
v.  Russell,  69  id.  671;  Blachman  v.  Hawks,  89  id.  514;  Bus- 
sell  v.  Baptist  Theological  Union,  73  id.  341. 

As  to  the  disfavor  with  which  courts  look  at  attempts  to 
override  the  certificates  of  acknowledgments  to  deeds,  to  the 
detriment  of  innocent  grantees  for  value,  see  Graham  v.  An- 
derson et  aL  42  111.  518;  Hill  v.  Bacon,  43  id.  479;  Monroe 
v.  Poorman  et  al.  62  id.  525  to  527;  Lickman,  etc.  v.  Harding, 
65  id.  505;  Canal  and  Dock  Co.  v.  Russell,  68  id.  426;  Bits- 
sell  v.  Baptist  Theological  Union,  73  id.  338;  Kerr  v.  Russell, 
69  id.  668 ;  Blackman  v.  Hawks,  89  id.  512  ;  Tunison  v.  Cham- 
blin  et  al.  88  id.  388;  Spurgin  v.  Traub  et  al.  65  id.  171; 
Marston  et  al.  v.  Brittenham,  76  id.  611;  Wilson  v.  South 
Park  Commissioners,  70  id.  50;  Patterson  v.  Lawrence,  90  id. 
174;  Lowell  et  al  v.  Wren,  80  id.  239. 

Mr.  Andrew  D.  Duff,  and  Mr.  James  M.  Gregg,  for  the 
defendant  in  error: 

The  declarations  of  Mary  E.  Parks,  as  she  was  returning 
from  the  court,  that  they  wanted  her  to  sign  the  trust  deed, 
but  that  she  refused,  etc.,  may  be  admissible  as  a  part  of  the 
res  gestae.  Commonwealth  v.  McPike,  3  Cush.  181;  1  Green  If. 
Ev.  sec.  108;  Galena  and  Chicago  Railroad  Co.  v.  Fay,  16 
111.  558;    Croffv.  Ballinger,  18  111.  200. 

Mrs.  Parks'  evidence  denying  the  execution  of  the  deed 
was  attacked  by  the  plaintiff  in  error,  and  her  declarations 
made  soon  after  the  occurrence  were  admissible  in  support  of 
her  present  testimony.  1  Stark.  Ev.  187;  1  Phil.  Ev.  308; 
Robb  v.  Hackley,  23  Wend.  50;  Gates  v.  The  People,  14  111. 
433. 


410  Myers  v.  Parks.  [June 

Opinion  of  the  Court. 

Since  the  act  of- February  17,  1857,  amendatory  of  the 
Homestead  law  of  1851,  a  husband  can  not,  by  his  conveyance, 
in  anywise  affect  the  homestead,  unless  his  wife  join  in  the  deed 
and  release  her  rights  in  the  manner  prescribed  by  that  act. 
Patterson  v.  Kreig,  29  111.  514;  Booker  v.  Anderson  et  ux.  35 
id.  67;  Smith  v.  Miller,  31  id.  157;  Pardee  v.  Lindley,  id.  174; 
Marshall  v.  Poor,  35  id.  106 ;  Ward  v.  Enders  et  al.  29  id.  519 ; 
Richards  et  ux.  v.  Green,  73  id.  54. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 

Court : 

Defendant  in  error  filed  a  bill  in  chancery  to  set  aside  a 
conveyance  on  a  sale  under  a  deed  of  trust,  which  purported 
to  have  been  executed  by  her  husband  and  herself,  on  three 
40-acre  tracts  of  land  which  belonged  to  her  in  her  own  right, 
having  inherited  it  from  her  father,  and  being  the  homestead 
of  her  husband,  herself  and  their  family.  The  deed  of  trust 
also  contained  a  40-acre  tract  which  belonged  to  her  husband. 
The  bill  further  sought  to  enjoin  an  action  of  ejectment, 
brought  by  Sidney  Myers,  the  purchaser  at  the  trustee's  sale. 

The  facts  are,  that  Charles  Parks,  complainant's  husband, 
desiring  to  borrow  $1500,  made  application,  through  its  agent, 
to  the  Merchants,  Farmers  and  Mechanics'  Savings  Bank  of 
Chicago,  for  a  loan  of  that  sum.  He  executed  a  note  for  the 
sum,  with  coupons  for  interest  at  the  rate  of  ten  per  cent  per 
annum.  He  also  executed  a  trust  deed  on  the  lands  described 
in  the  bill,  to  secure  the  payment  of  the  principal  and  interest. 

It  stands  admitted  that  Parks  executed  all  of  these  papers; 
but  complainant  denies  that  she  ever  signed  any  of  these 
instruments,  or  that  she  acknowledged  the  trust  deed;  and  the 
whole  and  only  question  is,  whether  her  signatures  are  genu- 
ine to  these  instruments. 

This  court  has  uniformly  held,  that  the  certificate  of  ac- 
knowledgment by  an  officer  authorized  to  make  the  same,  to  a 
deed  or  other  instrument  affecting  or  relating  to  the  title  to 
land,  can  only  be   impeached  and   shown  to  have  been  made 


1880.]  Myees  v.  Parks.  411 

Opinion  of  the  Court. 

in  fraud,  or  as  a  forgery,  by  clear  and  entirely  satisfactory 
proof.  Officers  authorized  to  take  acknowledgments  are 
usually  selected  because  of  their  qualification  for  the  place, 
and  for  their  probity  and  fairness  in  performing  their  duty. 
Not  only  so,  but  the  security  of  titles,  the  repose  of  society, 
and  every  consideration  of  public  policy  require  that  such 
certificates  should  only  be  impeached  on  clear  and  satisfactory 
proof.  Mere  suspicion,  loose  and  unsatisfactory  testimony, 
or  inconclusive  evidence,  will  not  suffice.  The  evidence  must 
establish  the  fraud,  or  forgery,  by  a  clear  and  satisfactory 
preponderance.  Does  the  evidence  in  this  case  meet  these 
requirements? 

It  is  claimed  that  defendant  in  error  executed  the  deed  of 
trust,  in  the  county  clerk's  office,  on  the  5th  of  October,  1872. 
It  is  manifest  that  she  was  there  on  the  afternoon  of  that  day, 
and  her  husband  took  her  there;  but  she,  her  husband,  Beas- 
ley  and  Whitlock,  who  were  all  present,  swear  that  she,  when 
requested  by  her  husband,  and  even  urged,  to  sign  and  ac- 
knowledge the  deed,  firmly  and  persistently  refused.  They 
all  had  every  opportunity  to  know  what  occurred.  Samuels 
presented  the  deed  and  asked  her  if  she  acknowledged  it, 
when  she  asked  him  to  read  it,  but  he  declined,  on  the  ground 
that  it  was  too  long,  but  explained  its  purpose  and  effect  in 
part,  but  she,  according  to  these  witnesses,  positively  refused. 
We  regard  it  almost  impossible  for  these  witnesses  to  be  mis- 
taken.    If  their  evidence  is  untrue,  it  must  be  willfully  false. 

Again,  defendant  in  error,  it  is  proved,  on  leaving  the 
office,  was  crying,  and  on  being  asked  by  her  mother  as  to 
the  cause,  she  said  she  had  refused  to  sign  or  acknowledge 
the  deed.     This  was  at  the  moment  she  left  the  office. 

If  we  were  to  wholly  disregard  the  evidence  of  Parks  as 
unworthy  of  belief,  because  he  had  used  the  deed  to  procure 
the  loan  of  money,  when,  as  he  now  swears,  he  knew  his  wife 
had  not  signed  it,  still,  we  regard  the  evidence  in  behalf  of 
defendant  in  error  as  strongly  preponderating  in  her  favor. 
Two   disinterested  witnesses,  who   seem  to   swear   fairly  and 


412  The  People  v.  Winkelman.  [J 


mie 


Syllabus. 


intelligently,  fully  sustain  her  testimony.  On  the  other  hand, 
the  clerk  and  his  deputy  contradict  her  as  to  her  acknowledg- 
ing the  deed,  but  their  evidence  is  not  satisfactory.  It  is  not 
satisfactory  in  manner  or  matter. 

Again,  it  is  not  pretended  defendant  in  error  signed  her 
name  to  any  of  these  instruments,  but  it  is  signed  by  another, 
and  a  mark  added.  The  evidence  shows  she  could  write,  and 
had  always  written  her  name  to  all  instruments  it  became 
necessary  for  her  to  sign  through  life,  except  on  one  occasion, 
when  she  was  sick,  and  had  another  person  sign  it  for  her. 
There  is  no  attempt  whatever  to  explain  or  assign  any  reason 
why,  if  she  executed  these  instruments  at  different  times,  she 
did  not  sign  her  name.  She  swears  that  she  never  saw  or 
knew  of  the  application  for  the  loan,  the  note  or  the  coupons, 
until  a  few  days  before  she  testified,  and  that  she  never  signed 
these  papers  by  her  mark  or  otherwise. 

All  the  evidence  considered,  we  are  clearly  of  opinion  the 
name  of  defendant  in  error  was  forged  to  these  papers,  and 
that  the  certificate  of  acknowledgment  is  false,  to  call  it  by 
no  harsher  name;  and,  inasmuch  as  she  never  signed  or 
acknowledged  the  deed  of  trust,  and  it  being  forged,  she  can 
not  be  bound  by  it  or  by  anything  done  under  it.  The  court 
below  could  not,  therefore,  do  otherwise  than  decree  the 
relief  it  did,  and  the  decree  must  be  affirmed. 

Decree  affirmed. 


The  People  of  the  State  of  Illinois 

v. 

William  Winkelman. 

Filed  at  Mt.  Vernon,  June  14,  1880. 

Taxation — action  to  recover  taxes  on  forfeited  lands — of  the  declaration.  In  an 
action  to  recover  taxes  due  upon  forfeited  property,  under  the  act  of  1879  on 
that  subject,  it  should  be  averred  in  the  declaration  that  the  defendant  was 
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the  owner  of  the  forfeited  property  on  the  first  day  of  May  of  the  year  or 
years  for  which  the  delinquent  taxes  were  assessed,  as  such  ownership  at  such 
time  or  times  is  essential  to  a  right  of  recovery. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Mr.  George  W.  Brochatjs,  for  the  appellants: 

This  is  an  action  of  debt  for  taxes  on  forfeited  property, 
brought  under  sec.  230  of  the  Kevenue  law,  which  is  as  fol- 
lows : 

"The  county  board  may  at  any  time  institute  suit  in  an 
action  of  debt  in  the  name  of  the  people  of  the  State  of  Illi- 
nois, in  any  court  of  competent  jurisdiction,  for  the  ivhole 
amount  due  on  forfeited  property"  Laws  1871  and  1872, 
p.  55;  Rev.  Stat.  1874,  p.  896;  Laws  1879,  p.  239. 

The  court  sustained  a  demurrer  to  the  declaration  for  the 
reason  that  it  failed  to  set  out  the  specific  amount  due  for  each 
of  the  years  for  which  taxes  were  claimed,  and  that  the  defend- 
ant was  the  owner  on  the  first  day  of  May  of  each  year  for 
which  taxes  were  claimed,  and  that  the  property  on  which  the 
taxes  were  claimed  to  be  due  was  assessed  in  the  name  of 
defendant  in  each  year. 

In  this  we  think  the  court  misconceived  the  true  intent  and 
meaning  of  the  law. 

It  is  true  this  section  was  amended  in  1879  by  adding  to  it 
the  following:  "Or  any  county,  city,  town,  school  district  or 
other  municipal  corporation,  to  which  any  such  tax  may  be 
due,  may  at  any  time  institute  suit  in  an  action  of  debt  in  its 
own  name,  before  any  court  of  competent  jurisdiction,  for  the 
amount  of  such  tax  due  any  such  corporation  on  forfeited 
property,  and  prosecute  the  same  to  final  judgment;  and  on 
the  sale  of  any  property,  etc.,  etc.,  and  in  any  such  suit  or 
trial  for  forfeited  taxes,  the  fact  that  real  estate  is  assessed  to 
a  person,  firm  or  corporation  shall  be  prima  facie  evidence 
that  such  firm  or  corporation  was  the  owner  thereof  and  liable 
for  the  taxes  for  the  year  or  years  for   which  the  assessment 


414  The  People  v.  Winkelman.  [J 


une 


Brief  for  the  Appellants. 


was  made;  and  such  fact  may  be  proved  by  the  introduction 
in  evidence  of  the  proper  assessment  book  or  roll,  or  other 
competent  proof." 

The  Revenue  law  provides  that  the  amount  of  back  tax, 
interest,  penalties  and  costs  is  to  be  added  each  year,  with 
ten  per  cent  interest,  to  the  tax  of  the  current  year,  and  the 
aggregate  amount  so  added  together  shall  be  collected  in  like 
manner  as  taxes  on  other  real  property  for  such  year.  See 
sec.  129,  Revenue  law;    The  People  v.  Smith,  94  111.  226. 

Now,  we  contend  that  the  judgment  of  each  year  is  merged 
in  the  judgment  of  the  next  succeeding  year,  and  that  conse- 
quently the  last  judgment  is  the  only  judgment  upon  which 
an  action  can  be  maintained  under  sec.  230. 

And  the  judgment  in  the  county  court  for  delinquent  taxes, 
on  proper  service,  or  without  any  service  if  the  owner  appears 
in  court,  is  conclusive  as  to  the  amount  due,  the  same  as  any 
other  judgment.  Graceland  Cemetery  v.  The  People,  92  111. 
138;  Freeman  on  Judgments,  sec.  135,  and  authorities  there 
cited;  The  People  v.  Sherman,  83  111.  165;  Beers  v.  The 
People,  83  id.  488;    Hale  v.  The  People,  87  id.  72. 

Without  the  provision  of  sec.  230  an  action  at  law  for  the 
recovery  of  taxes  would  undoubtedly  lie  on  the  original 
assessment  and  tax  levy  without  any  judgment  or  forfeiture 
being  had  at  all.     See  Cooley  on  Taxation,  p.  13. 

In  Dugan  v.  Baltimore,  1  Gill  and  J.  p.  499,  the  court  say 
the  imposition  and  assessment  of  the  tax  "  created  the  legal 
obligation  to  pay  on  which  the  law  raised  an  assumpsit/'  not- 
withstanding the  statute  gave  a  special  remedy. 

Either  debt  or  assumpsit  may  be  sustained  for  the  collection 
of  taxes.     Burroughs  on  Taxation,  chap.  XIV,  p.  205,  et  seq. 

In  Savings  Bank  v.  United  States,  19  Wall.  227,  it  was  even 
held  that  an  action  for  the  collection  of  a  tax  might  be 
sustained  without  any  assessment  made. 

Proceedings  in  suits  for  taxes  take  the  ordinary  course 
prescribed  by  law  for  the  collection  of  money  demands,  except 
as  the  statute  may  have  otherwise  provided.     Cooley  on  Tax- 
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ation,  p.  300.  See  also,  Ryan  v.  Gallatin  County,  14  111.  78; 
Dunlap  v.  Gallatin  County,  15  id.  7 ;    Geneva  v.  Cole,  61  id.  397. 

Under  the  statutes  of  California  of  1860  the  district  attor- 
ney was  authorized  to  institute  an  action  for  taxes  due  on  real 
or  personal  property. 

Under  this  statute  the  Supreme  Court  of  California  decided 
that  it  made  no  difference  whether  judgment  for  taxes  had 
been  recovered  against  the  property  or  whether  any  delin- 
quent list  had  been  published  or  not;  that  the  district  attor- 
ney was  entitled  to  recover  the  tax  due,  together  with  interest 
and  an  attorney  fee.     The  People  v.  Seymour,  16  Cal.  332. 

The  form  of  the  declaration  is  given  in  this  case,  and,  it  will 
be  seen,  it  follows  the  language  of  the  statute. 

So  in  the  case  at  bar,  the  declaration  follows  the  language 
of  the  statute,  the  difference  being  that  under  our  statute  the 
forfeiture  is  the  basis  of  the  action,  while  in  California  the 
assessment  is  the  basis  of  the  action,  without  regard  to  judg- 
ment or  forfeiture. 

A  demurrer  admits  the  facts  pleaded  and  merely  refers  the 
question  of  their  legal  sufficiency  to  the  court.  1  Chitty 
Plead.  14  Am.  ed.  p.  662;  Puterbaugh  Com.  Law  PL  and 
Pract.  5  ed.  p.  266,  and  note  e,  and  authorities  there  cited. 

Mr.  William  Winkelman,  pro  se. 

The  declaration  fails  to  show  that  the  defendants  or  either 
of  them  ever  were  the  owners  or  in  possession  of  lot  number 
146,  in  Scheel's  addition  to  Mascoutah,  or  that  the  same  was 
assessed  in  their  name.  To  fix  a  liability  on  a  person  for 
taxes  he  must  be  the  owner,  or  in  possession  of  the  premises 
for  which  the  taxes  are  claimed;  if  he  is  neither  he  can  not  be 
held  liable.  We  are  unable  to  see  how  the  defendants  can  be 
liable  for  the  amount  of  the  taxes  claimed  in  the  declaration 
unless  it  was  shown  affirmatively  that  they  were  the  owners, 
or  in  possession  of  the  premises  at  the  time  the  taxes  were 
assessed.  It  is  certainly  not  for  the  defendants  to  plead  and 
prove  that  they  were  not  liable,  but  it  is  for  the   plaintiff  to 
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allege  in  his  declaration  and  prove  on  trial,  or  if  there  is  a 
default,  everything  necessary  to  constitute  his  cause  of  action. 
We  contend  that  the  declaration  should  allege  that  the 
defendants,  at  the  time  the  taxes  were  assessed,  were  the  own- 
ers, or  in  possession,  or  in  some  manner  liable  to  pay  the 
taxes.  The  mere  allegation  in  the  declaration  of  being 
indebted  to  the  people,  etc.,  is  a  conclusion  of  law,  and  not  a 
statement  of  facts  on  which  issue  may  be  joined.  The  declar- 
ation should  state  matters  of  fact  on  which  issue  may  be 
joined  by  the  defendants. 

Would  not  the  plaintiff  have  been  required  to  prove  that 
defendants  were  the  owners  or  in  possession  of  said  lot,  or 
that  the  same  was  assessed  in  their  name  at  the  time  the  lia- 
bility for  taxes  accrued?  That  such  proof  would  have  been 
required,  we  presume  will  not  be  denied. 

We  contend  that  if  such  proof  was  necessary  to  a  recovery 
it  was  equally  necessary  to  have  an  allegation  in  the  declara- 
tion to  meet  the  proof,  or,  on  default  or  demurrer,  admit  those 
facts  without  proof. 

We  also  contend  that  the  declaration  should  show  whether 
the  taxes  sued  for  are  for  State,  county,  city,  town,  school 
district  or  other  municipal  corporation,  the  same  as  in  an 
application  to  the  county  court  by  the  sheriff  for  judgment 
for  taxes.  This  we  deem  necessary,  so  that  the  defendant 
may  be  informed  of  the  nature  of  the  plaintiff's  claim  and  be 
prepared  to  meet  the  same  by  proper  pleas.  He  may  plead 
payment  to  one  tax  and  set  up  other  defences  to  the  balance 
of  the  tax.  If  the  legislature  deemed  it  necessary  to  have  a 
specification  in  the  application  in  the  county  court,  we  per- 
ceive no  good  reason  why  that  specification  should  not  be  made 
in  the  declaration  in  the  circuit  court. 

We  further  contend  that  the  declaration  should  allege  the 
years  for  which  taxes  are  claimed  and  the  time  when  de- 
fendants became  liable  to  pay  the  taxes,  so  that  the  defendants 
may  plead  accordingly,  because  it  is  not  infrequently  the  case 
that  a  large  amount  of  taxes  for  a  number  of  years  has  been 
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assessed  on  laud  in  the  name  of  the  owner,  and  then  the 
owner  conveys  the  land  to  another  person.  Such  purchaser, 
without  an  express  agreement  to  that  effect,  can  not  be  made 
liable  in  an  action  at  law  for  the  taxes  due  and  unpaid  on  the 
land  before  his  purchase  and  conveyance  to  him. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  brought  in  the  name  of  the  people, 
against  William  Winkelman  and  Pauline  F.  Cox,  under  an 
act  of  the  ligislature  which  authorizes  an  action  to  be  brought 
to  recover  taxes  due  on  forfeited  property,  in  force  July  1st, 
1879.  Laws  of  1879,  page  239.  The  declaration  contained 
one  count,  as  follows: 

"The  People  of  the  State  of  Illinois,  the  plaintiffs,  corn- 
plain  of  William  Winkelman  and  Pauline  F.  Cox,  the  de- 
fendants, of  a  plea,  that -they  render  unto  the  said  people  the 
sum  of  $315.13,  which  they  owe  to,  and  unjustly  detain  from, 
the  said  people  of  the  State  of  Illinois. 

"  For  that  whereas  the  said  defendants  heretofore,  to-wit: 
on  the  15th  day  of  November,  A.  D.  1879,  to-wit:  at  the 
county  aforesaid,  were  and  still  are  indebted  to  the  said  plain- 
tiffs in  the  sum  of  $315.13  for  the  amount  theretofore  due  on 
property  forfeited  to  the  State  of  Illinois,  according  to  the 
statute  in  such  case  made  and  provided,  for  non-payment  of 
taxes,  interest,  penalties  and  costs,  to-wit:  on  the  following 
described  real  estate,  situated  in  said  county,  to-wit:  lot  146 
in  ScheePs  addition  to  Mascoutah,  $315.13,  and  to  be  paid 
by  the  said  defendants  to  the  said  plaintiffs  when  the  said  de- 
fendants should  be  thereunto  afterwards  requested ;  whereby, 
and  by  reason  of  the  last  mentioned  sum  of  money  being  and 
remaining  wholly  unpaid,  an  action  hath  accrued  to  the  said 
plaintiffs  to  have  of  and  from  the  said  defendants  the  said 
sum  of  $315.13,  above  mentioned.  Yet  the  defendants, 
though  often  requested  so  to  do,  have  not  paid  the  said  sum 
of  $315.13,  above  demanded,  nor  any  part  thereof  to  the  said 
plaintiffs,  but  to  do  so  have  hitherto  wholly  failed  and  refused 
27—95  III. 
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and  still  do  refuse,  contrary  to  the  statute  in  such  case  made 
and  provided,  to  the  damage  of  the  said  plaintiffs  of  $315.13, 
and  therefore  they  bring  this  suit,"  etc. 

To  the  declaration  a  general  demurrer  was  interposed, 
which  the  court  sustained.  The  only  question  to  be  consid- 
ered is,  whether  the  averments  of  the  declaration  are  suffi- 
cient to  authorize   a   recovery   against    the  defendants. 

So  much  of  the  act  of  1879  as  has  any  bearing  on  the  case 
under  consideration  is  as  follows: 

"The  county  board  may  at  any  time  institute  suit  in  an 
action  of  debt  in  the  name  of  the  People  of  the  State  of  Illi- 
nois, in  any  court  of  competent  jurisdiction,  for  the  whole 
amount  due  on  forfeited  property,  *  *  *  *  and  in  any 
such  suit  or  trial  for  forfeited  taxes  the  fact  that  the  real 
estate  is  assessed  to  a  person,  firm  or  incorporation  shall  be 
prima  facie  evidence  that  such  person,  firm  or  incorporation 
was  the  owner  thereof  and  liable  for  the  taxes  for  the  year 
or  years  for  which  the  assessment  was  made,  and  such  fact 
may  be  proved  by  the  introduction  in  evidence  of  the  proper 
assessment  book  or  roll  or  other  competent  proof." 

>  Section  58  of  the  Revenue  law,  Rev.  Stat.  1874,  868,  requires 
real  estate  to  be  assessed  to  the  person  who  may  be  the  owner 
thereof  on  the  first  day  of  May  of  each  year;  and  by  section 
59  the  owner  on  the  first  day  of  May  in  any  year  shall  be 
liable  for  the  taxes  of  that  year.  It  is,  therefore,  manifest 
that  the  defendants  could  not  be  held  liable  in  an  action  at 
law  or  otherwise  for  the  taxes  in  question,  unless  they  were 
the  owners  of  the  property  on  the  first  day  of  May  of  the 
year  or  years  for  which  the  taxes  were  assessed,  as  the  liability 
depends  upon  ownership. 

The  declaration,  however,  no  where  avers  that  the  defend- 
ants were  the  owners  of  the  property  on  the  first  day  of  May 
of  the  year  or  years  for  which  the  taxes  were  assessed.  This 
fact  is  an  essential  element  of  the  cause  of  action,  and  the 
rules  of  pleading  require  that  it  should  be  averred  in  the 
declaration  and  proved  on  the  trial.     It  is  an  elementary  rule 
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of  pleading  that  the  facts  which  constitute  the  cause  of  action 
should  be  averred.  So  far  as  appears  from  the  averments  of 
the  declaration  the  land  was  never  owned  by  the  defendants, 
never  in  their  possession,  and  never  assessed  in  their  names. 
If  this  be  true, — if  they  never  owned  or  possessed  the  land, 
and  it  was  never  assessed  to  them,  we  are  aware  of  no  rule 
of  law  under  which  the  action  could  be  maintained  against 
them. 

So  far  as  any  liability  is  imposed  by  the  averments  of  the 
declaration,  if  these  defendants  can  be  held  liable,  any  person 
who  never  saw  or  heard  of  the  land  may  be  sued  and  a  re- 
covery had  against  him. 

We  do  not  think  the  declaration  shows  a  cause  of  action 
against  the  defendants,  and  for  this  reason  the  demurrer  was 
properly  sustained. 

The  judgment  will  be-affirmed. 

Judgment  affirmed. 


Samuel  W.  Dun  away 
v. 
Martin  W.  Robertson  et  al. 

Filed  at  ML  Vernon  June  U,  1880. 

1.  Fraudulent  conveyance — what  constitutes.  A  bill  in  chancery,  filed  for 
the  purpose  of  setting  aside  certain  deeds  which  the  complainant  had  executed 
to  his  father  in  the  lifetime  of  the  latter,  or  to  compel  the  other  heirs  to  make 
a  reconveyance,  alleged,  that  "fearing  he  might  in  the  then  future  become 
involved  in  litigation  which,  because  of  its  tediousness  and  expensiveness, 
would  probably  embarrass  him,  but  not  for  the  purpose  of  avoiding  the  pay- 
ment of  any  debt  or  obligation,  legal  or  equitable,  due  from  him  or  previously 
contracted  by  him,"  complainant  made  out  the  deeds.  It  was  held,  the  aver- 
ment that  the  deeds  were  not  made  for  the  purpose  of  avoiding  the  payment 
of  any  debt  or  obligation,  was  but  the  statement  of  a  conclusion,  and  did  not 
relieve  the  conveyances  of  the  fraudulent  character  attributable  to  them  from 
the  statement  that  they  were  made  under  an  apprehension  of  embarrassment 
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from   anticipated  litigation.      If  made  under  the  circumstances  mentioned, 
the  deeds  were  fraudulent  as  to  creditors. 

2.  Chancery — relieving  a  party  from  his  own  fraudulent  acts.  Where  a  con- 
veyance has  been  made  for  the  purpose  of  defrauding  the  creditors  of  the 
grantor,  equity  will  not  interpose  to  i*estore  to  the  grantor  the  title  to  the  prop- 
erty so  fraudulently  conveyed. 

3.  For  the  same  reason  that  there  would'  be  no  interference  by  equity  to 
set  aside  such  conveyance  when  perfected,  equity  will  not  lend  its  aid  to  undo 
anything  which  has  been  done  toward  the  making  of  such  a  conveyance. 

4.  So,  where  the  owner  of  land,  in  apprehension  of  embarrassment  from 
anticipated  litigation,  and  to  protect  his  land  against  the  result  of  such  ex- 
pected embarrassment,  executed  deeds  for  the  same  to  another,  and  put  the 
same  upon  record,  but  never  delivered  the  deeds,  a  court  of  equity  refused  to 
interpose  in  any  way  to  aid  the  party  thus  intending  to  defraud  his  creditors, 
in  doing  away  with  the  deeds  or  the  record  of  them,  but  left  him  in  the  posi- 
tion in  which  he  saw  proper  to  place  himself. 

Appeal  from  the  Circuit  Court  of  Williamson  county;  the 
Hon.  Monroe  C.  Crawford,  Judge,  presiding. 

Mr.  William  J.  Allen,  for  the  appellant: 

The  first  question  arising  on  the  face  of  the  bill  is,  What  effect 
did  the  signing,  sealing  and  recording  of  the  instruments, — 
deeds  they  may  be  called, — have  upon  the  title  of  appellant? 

Until  a  deed  is  delivered  it  remains  completely  in  the  power 
of  the  grantor,  and  it  is  of  no  effect  whatever  as  a  convey- 
ance; it  must  therefore  be  delivered,  to  give  validity.  2 
Bouvier's  Institutes,  sec.  2022;  Hatch  v.  Hatch,  9  Mass.  307; 
Jackson  v.  Leet,  12  Wend.  105;  Fay  v.  Richardson,  7  Peck, 
91;  Whittaker  v.  Miller  et  al  83  111.  381;  Crocker  et  al  y . 
Loioenthal  et  al  id.  579;  Hoig  et  al  v.  Adrian  College  et  al 
id.  267;  Stiles  et  ux.  v.  Probst,  69-111.  382. 

By  delivery  is  understood  the  voluntary  transfer  of  a  deed 
from  the  grantor  to  the  grantee,  in  such  a  manner  as  to  vest 
a  right  in  the  latter  and  divest  it  out  of  the  former.  Green- 
leafs  Cruise,  vol.  2,  p.  42,  note  1;  2  Bouvier's  Institutes, 
supra. 

It  may  be  insisted,  as  it  was  below  upon  argument  in  sup- 
port of  the  demurrer  to  the  bill,  that  the  complainant  can 
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obtain  no  relief  in  a  court  of  chancery  because  the  attempted 
conveyance  was  fraudulent,  when  tested  by  the  language  of 
the  fourth  section  of  our  statute  upon  "  Frauds  and  Perjuries," 
and  the  construction  given  to  this  section  by  the  courts. 

It  has  already  been  shown  that  no  valid  conveyance  was 
ever  made,  and  a  reference  to  the  bill  will  as  fully  show  that 
no  attempt  was  ever  made  by  appellant  to  perform  any  act 
obnoxious  to  the  statute  of  Frauds  and  Perjuries.  The  bill 
alleges  that  appellant,  "  fearing  he  might  in  the  then  future 
become  involved  in  litigation,  which,  because  of  its  tedious- 
ness  and  expensiveness,  would  probably  embarrass  him,  but 
not  for  the  purpose  of  avoiding  the  payment  of  any  debt  or 
obligation,  legal  or  equitable,  due  from  him,  or  previously 
contracted  by  him,"  made  out  the  deeds,  etc.  There  is  nothing 
in  the  bill  to  show  that  there  were  any  creditors  at  the  time, 
but  even  if  there  were,  in  the  face  of  the  express  denial  of 
any  purpose  to  avoid  the  payment  of  any  debts,  legal  or 
equitable,  due  from  him  or  previously  contracted,  such  cred- 
itors would  have  been  compelled,  in  the  event  the  conveyance 
had  been  perfected,  to  attack  the  same  and  show  that  it  was 
fraudulent  in  law  or  in  fact. 

It  is  certainly  true,  that  if  the  cloud  upon  appellant's  title 
originated  from  his  fraudulent  design  to  hinder  or  delay 
creditors,  and  this  is  clearly  shown  on  the  face  of  the  bill,  a 
court  of  equity  might  hesitate  before  granting  the  relief. 
And  if  the  signing,  acknowledging  and  recording  the  deeds 
had  been  followed  up  by  a  delivery,  and  his  design  or  con- 
duct was  fraudulent  in  the  premises,  appellant  would  not  be 
heard  by  the  chancellor  in  his  application  for  relief  against 
his  own  fraudulent  act.  For,  as  was  said  in  Miller  v.  Marclrfe, 
21  111.  152,  courts  of  equity  have  nothing  to  do  with  frauds 
except  to  expose  them,  and  in  proper  cases  to  relieve  against 
them.  If  an  agreement,  fraudulent  in  character,  be  executed 
the  court  will  not  rescind  it;  if  it  be  executory,  the  court 
will  not  aid  in  its  execution,  but  will  leave  the  parties  where 
it  finds  them.     But  no  such  case  or  state  of  facts  is  here  pre- 
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sented.  No  purpose  was  ever  entertained,  nor  can  it  be  in- 
ferred from  the  bill,  to  disturb,  hinder  or  delay  any  creditor, 
existing  or  apprehended.  It  was  an  inconsiderate  act  on  the 
part  of  appellant  to  cause  the  deed  to  be  recorded,  but  that  was 
simply  an  ill  advised,  premature  act,  free  from  any  fraudulent 
or  improper  purpose. 

Mr.  Andrew  D.  Duff,  for  the  appellees : 

The  bill  on  its  face  shows  no  such  a  case  as  entitles  the  com- 
plainant to  relief.  It  shows  that  he  and  his  wife,  on  April  8, 
1876,  conveyed  the  lands  to  Samuel  "W.  Dunaway,  complain- 
ant's father,  who  died  intestate  in  the  following  December. 

The  complainant  tells  the  court  that  his  motive  for  making 
this  conveyance  was  to  shelter  this  property  from  the  conse- 
quences of  impending  litigation, — to  hinder,  delay,  defeat, 
or  embarrass  and  retard  creditors,  or  expected  creditors,  or  at 
least  to  deceive  them  for  that  time. 

It  is  true,  he  says  in  this  connection,  "but  not  for  the  pur- 
pose of  avoiding  the  payment  of  any  debt  or  obligation,  legal 
or  equitable,  due  from  him  or  previously  contracted  by  him," 
etc. 

But  there  are  many  heavy  liabilities  on  men  besides  those 
of  mere  contract.  And,  again,  to  render  a  deed  fraudulent  it 
need  not  be  made  to  avoid  the  payment  of  liabilities.  It  is 
enough  if  it  is  intended  to,  in  any  wise,  hinder  or  delay  them. 
Phelps  et  al.  v.  Carts,  80  111.  109;  Quarles  v.  Kerr,  14  Gratt. 
48 ;  Wheldon  v.  Wilson,  44  Maine,  1 ;  Borland  v.  Mayo,  8  Ala. 
104;  Bump  on  Fraudulent  Conveyances,  19-20. 

And  as  he  admits  the  deeds  were  made  to  cover  up  his 
property,  every  intendment  of  law  is  against  him.  He  says 
"he  did  not  intend  to  avoid,  etc.,  any  legal  or  equitable 
debts,"  but  he  is  not  the  judge  of  the  justness  of  his  liabilities. 
Courts  will  not  allow  a  party  to  cover  up  his  property  against 
liabilities,  because  he  may  regard  them  as  unjust.  Brady  v. 
Briscoe,  2  J.  J.  Marsh.  212;  Hack  v.  Mowre,  17  Iowa,  195; 
Harris  v.  Harris,  23  Gratt.  - — ;  Bump  on  Fraud.  Con.  491. 
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But  appellant  claims  that  the  legal  title  to  the  land  is  still 
in  him,  and  he  only  invokes  the  aid  of  a  court  of  equity  to 
remove  the  cloud  occasioned  by  the  record  of  these  deeds. 
Whether  the  deeds  operate  to  divest  complainant's  title  or 
only  constitute  a  cloud  upon  it,  is  wholly  immaterial, —  the 
injury  or  inconvenience  against  which  he  seeks  relief,  of  what- 
ever nature  or  character  it  may  be,  is  by  his  bill  shown  to  be 
the  result  of  his  own  fraudulent  act,  an  act  performed  by  him 
in  bad  faith  to  some  one,  and  therefore  a  court  of  equity  will 
not  lend  its  aid  to  relieve  him,  but  will  leave  him  just  where 
he  has  placed  himself,  or  where  it  finds  him.  Miller  v. 
Marckle,  21  111.  152;  Phelps  et  al.  v.  Curts  et  al.  80  id.  109; 
St.  L.,  J.  &  C.  B.  E.  Co.  v.  Mather,  71  id.  578. 

There  is  no  lack  of  authorities  in  support  of  the  proposition 
that,  although  a  voluntary  conveyance  is  made  without  the 
knowledge  of  the  grantee,  and  the  deed  has  been  kept  in  the 
hands  of  the  grantor,  a  court  of  equity  will  not  relieve  against 
it.  Cecil  v.  Butcher,  2  J.  &  W.  578 ;  Kerr  on  Fraud  and 
Mistake,  376. 

A  court  of  equity  will  not  assist  either  party  engaged  in  an 
illegal  or  fraudulent  transaction.  Kerr  on  Fraud  and  Mis- 
take, 374-5-6. 

And  the  court  will  even  take  the  objection  itself  as  to  the 
illegality  of  the  transaction,  though  the  defendant  does  not 
interpose  such  objection,  when  it  sufficiently  appears  from  the 
bill  or  the  evidence.  Hamilton  v.  Ball,  2  Ir.  Eq.  191-194; 
Kerr  on  Fraud  and  Mistake,  374. 

These  deeds,  when  taken  in  connection  with  the  allegations 
in  complainant's  bill,  contain  nearly  all  the  usual  badges  of 
fraud  known  to  the  law : 

1,  Litigation  or  suits  were  expected  at  the  time  of  their 
execution  ;  2,  a  secret  trust  is  created  by  them  ;  3,  false  recit- 
als pervade  the  entire  deeds;  4,  the  consideration  is  falsely 
stated;  5,  possession  is  retained  of  the  lands;  6,  possession  is 
retained  of  the  deeds;  7,  this  transaction  is  certainly  not  in 
the    usual   course   of  business;    8,    the  relationship  of  the 
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grantor   and   grantee.     Bump   on   Fraudulent   Conveyances, 
pages  37,  39,  40,  42,  48,  50,  52  and  54. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

The  bill  in  this  case  alleges  that  on  the  8th  day  of  April, 
1876,  the  complainant,  Samuel  "W.  Dunaway,  was  the  owner 
in  fee  of  certain  lots  and  tracts  of  land  situate  in  the  counties 
of  Williamson  and  Jackson  in  this  State.  That  on  that  day, 
fearing  he  might  in  the  then  future  become  involved  in  liti- 
gation, which,  because  of  its  tediousness  and  expensiveness, 
would  probably  embarrass  him,  but  not  for  the  purpose  of 
avoiding  the  payment  of  any  debt  or  obligation,  legal  or 
equitable,  due  from  him  or  previously  contracted  by  him, 
complainant  made  out  two  several  deeds  of  that  date,  pur- 
porting to  convey  the  lots  and  tracts  of  land  situate  in  the 
respective  counties  to  Samuel  Dunaway,  his  father,  and  had 
the  deeds  recorded  in  the  respective  counties,  which  deeds, 
after  being  recorded,  were  returned  by  the  recorders  to  com- 
plainant, who  has  ever  since  retained  the  same  in  his  posses- 
sion ;  that  neither  of  the  deeds  was  ever  delivered  to  the  said 
Samuel  Dunaway;  that  he  never  paid  any  consideration  for 
them,  and  did  not  until  some  time  afterward  know  anything 
of  the  signing,  acknowledging  and  placing  upon  record  said 
deeds. 

That  it  was  complainant's  purpose  at  the  time  to  confer 
with  his  father  about  the  transaction  and  induce  him  either 
to  hold  said  lots  and  lands  in  trust  for  complainant,  or  pay 
him  some  consideration  for  the  same,  or  advance  him  some 
money  thereupon.  That  some  time  after  the  return  of  the 
deeds  from  the  recorders'  offices  complainant  mentioned  the 
matter  to  his  father,  Samuel  Dunaway,  for  the  first  time,  who 
said  that  he  did  not  want  to  have  anything  to  do  with  the 
property,  that  his  health  was  bad,  and  that  he  then  had  more 
real  estate  and  general  business  on  hand  than  he  could  well 
manage  or  attend  to.  That  he  did  not  want  to  invest  any 
more  money  in  real   estate,  and   expressed  a  willingness   to 
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reconvey  the  lands,  or  to  do  anything  necessary  to  render 
complainant's  action  in  regard  to  the  lands  wholly  null  and 
void. 

That  while  complainant  and  his  father,  Samuel  Dunaway, 
were  considering  the  best  mode  to  be  adopted  in  the  premises, 
the  said  Samuel  Dunaway  died  in  the  month  of  November, 
1876. 

The  bill  was  filed  against  the  widow  and  heirs  at  law  of 
Samuel  Dunaway,  deceased,  two  of  whom  are  minors,  praying 
that  the  said  deeds  be  declared  inoperative  and  void;  that  the 
records  of  Jackson  and  Williamson  counties  on  the  margin 
where  said  deeds  are  recorded  be  made  to  show  such  decree, 
or  that  the  lots  and  lands  be  conveyed  to  complainant.  The 
circuit  court  sustained  a  demurrer  to  the  bill  and  dismissed 
the  same. 

The  complainant  appealed  to  this  court,  and  assigns  for 
error  the  sustaining  of  the  demurrer  and  dismissing  the  bill. 

It  is  supposed  that  the  deeds  which  were  made  in  this  case 
are  not  subject  to  the  imputation  of  having  been  made  in 
fraud  of  creditors,  because  of  the  averment  in  the  bill  that 
they  were  not  made  for  the  purpose  of  avoiding  the  payment 
of  any  debt  or  obligation.  This  is  but  the  statement  of  a 
conclusion  and  does  not  control  in  the  case. 

The  full  allegation  of  the  bill  is  that,  "fearing  he  might 
in  the  then  future  become  involved  in  litigation  which,  be- 
cause of  its  tediousness  and  expensiveness,  would  probably 
embarrass  him,  but  not  for  the  purpose  of  avoiding  the  pay- 
ment of  any  debt  or  obligation,  legal  or  equitable,  due  from 
him  or  previously  contracted  by  him,"  complainant  made  out 
the  deeds. 

The  making  out  of  the  deeds  under  such  circumstances, 
under  such  an  apprehension,  would  be  for  a  fraudulent  pur- 
pose, as  respects  creditors,  notwithstanding  any  assertion  in 
the  bill  to  the  contrary. 

They  would  be  made  in  the  apprehension  of  becoming  in- 
volved  in  a  tedious   and   expensive   litigation  which  would 
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probably  embarrass  the  complainant,  and  must  be  taken  to 
have  been  made  to  protect  the  lauds  against  the  result  of 
such  expected  embarrassment.  Such  a  purpose  would  surely 
be  a  fraudulent  one  as  against  creditors. 

Had  such  conveyances  been  fully  perfected  by  the  delivery 
of  the  deeds  and  their  acceptance  by  the  grantee,  it  is 
well  settled  that  complainant  could  not  have  had  them  set 
aside.  For  the  same  reason  that  there  would  be  no  inter- 
ference by  equity  to  set  aside  such  conveyances  when  perfected, 
equity  will  not  lend  its  aid  to  undo  anything  which  has  been 
done  toward  the  making  of  such  a  conveyance. 

The  rule  is  familiar  that  no  man  can  be  permitted  to  found 
a  claim  on  his  own  iniquity — frustra  legis  auxilium  qucerit 
qui  in  legem  committit. 

It  was  held  by  this  court  in  Miller  v.  Marckle,  21  111.  152, 
that  where  a  transaction  was  tainted  with  fraud,  as  between 
the  parties  to  it  a  court  will  not  assist  either,  but  will  leave 
them  in  the  position  in  which  they  have  placed  themselves. 
In  support  of  the  decision  the  case  of  Smith  et  al.  v.  Hubbs, 
10  Me.  (1  Fairfield)  71,  was  cited,  where  Meleen,  C.  J., 
says:  "Whatever  the  parties  to  an  action  have  executed  for 
fraudulent  or  illegal  purposes,  the  law  refuses  to  lend  its  aid 
to  enable  either  party  to  disturb.  Whatever  the  parties  have 
fraudulently  or  illegally  contracted  to  execute,  the  law  refuses 
to  compel  the  contractor  to  execute  or  pay  damages  for  not 
executing,  but  in  both  cases  leaves  the  parties  where  it  finds 
them.  The  object  of  the  law  in  the  latter  case  is,  as  far  as  pos- 
sible, to  prevent  the  contemplated  wrong,  and  in  the  former, 
to  punish  the  wrongdoer  by  leaving  him  to  the  consequences 
of  h'is  own  folly  or  misconduct."  Bolt  v.  Rogers,  3  Paige, 
154,  was  also  cited,  where  the  court  say:  "  Whenever  two  or 
more  persons  are  engaged  in  a  fraudulent  transaction  to  injure 
another,  neither  law  nor  equity  will  interfere  to  relieve  either 
of  those  persons,  as  against  the  other,  from  the  consequences 
of  their  own  misconduct."  In  conclusion,  in  the  case  of  Miller 
v.  Marckle,  it  was  said :    "  The  rule  we  have  adopted  seems 
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best  calculated  to  frustrate  the  designs  of  parties  who  engage 
in  transactions  of  a  fraudulent  character,  saying  to  them 
most  emphatically,  keep  what  you  have  got,  be  it  notes  or 
mortgages,  but  seek  not  our  aid  t#  enforce  the  one  or  the 
other,  or,  on  the  other  hand,  to  relieve  against  them." 

The  signing,  sealing,  acknowledging  and  placing  upon 
record  the  instruments  in  question,  having  been  in  the  car- 
rying out  of  what  we  regard  as  a  fraudulent  purpose,  the 
complainant,  in  our  opinion,  has  no  standing  in  a  court  of 
equity  to  ask  for  its  assistance  to  relieve  him  from  the  conse- 
quences of  his  own  misconduct. 

We  are  of  opinion  the  circuit  court  properly  sustained  the 
demurrer  and   dismissed  the  bill,  and   the  decree  is  affirmed. 

Decree  affirmed. 


\ 

Herman  G.  Weber,  Collector, 

v. 

Leonard  Traubel  et  al. 

Filed  at   Mt,    Vernon   June   14,   1880. 

1.  Taxation  in  the  city  of  East  St.  Louis — of  the  rate  per  cent  allowed.  Sec- 
tion 1  of  article  3  of  the  special  charter  under  which  the  city  of  East  St. 
Louis  is  organized,  provides,  that  "  the  city  council  shall  have  power  to  levy 
and  collect  an  annual  tax,  not  exceeding  one  per  centum  per  annum,  upon  all 
property,  real  and  personal,  within  the  jurisdiction  of  the  city,  upon  the 
assessed  value  thereof."  This  limitation  is  upon  the  grant  of  the  power  to 
levy  and  collect  taxes  generally, — and  its  effect  is,  in  no  case  shall  the  entire 
tax  of  the  city,  in  the  aggregate,  to  be  levied  annually,  exceed  the  rate  men- 
tioned. 

2.  Section  22  of  article  7  of  the  same  charter  authorizes  the  levy  and  col- 
lection of  a  tax,  not  exceeding  three  mills  on  the  dollar,  upon  each  annual 
assessment  of  the  taxable  property  of  the  city,  for  the  purpose  of  paying 
interest  upon  registered  bonds,  scrip  and  certificates  of  indebtedness.  There 
is  no  repugnancy  between  this  section  and  section  1  of  article  3,  in  respect 
to  the  limit  of  the  rate  which  may  be  levied  for  all  purposes.  The  rate 
allowed  to  be  levied  under  section  22  of  article  7  is  not  in  addition  to  the  rate 
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limited  in  section  1  of  article  3,  but  is  a  limitation  upon  the  amount  of  taxa- 
tion allowed  for  the  specific  purpose  named  in  that  section,  which  amount, 
when  levied,  is  to  be  deducted  from  the  aggregate  amount  which  may  be 
raised  under  the  limitation  of  one  per  cent,  for  every  purpose. 

3.  So,  also,  in  respect  to  the  operation  of  section  1  of  chapter  81  of  the 
Revised  Statutes  of  1874,  entitled  "Libraries,"  which  authorizes  cities  to 
levy  and  collect  a  tax  annually,  not  exceeding  one  mill  on  the  dollar  upon 
each  annual  assessment,  to  be  known  as  the  "library  fund," — this  statute  was 
not  intended  to  interfere  with  clauses  in  the  special  charters  of  cities  limiting 
the  rate  per  cent  of  taxation,  but  the  grant  of  power  to  tax  for  library  pur- 
poses must  be  held  to  be  subordinate  to  such  limitations  in  special  charters. 

4.  The  act  in  regard  to  the  assessment  and  collection  of  municipal  taxes, 
approved  May  23,  1877,  and  in  force  July  1,  1877,  it  has  been  held,  has  refer- 
ence only  to  the  mode  or  manner  of  assessing  taxes, — the  purpose  being  to 
require  uniformity  in  that  regard,  and  has  no  relation  whatever  to  the  rate 
of  taxation,  so  it  does  not  in  any  way  aid  the  view  that  the  city  of  East  St. 
Louis  can  exceed  the  rate  of  one  per  cent  limited  in  its  charter,  in  taxation 
for  any  purpose  whatever. 

5.  The  "act  in  regard  to  the  assessment,  levy  and  collection  of  the  taxes 
of  incorporated  cities  in  this  State,  for  years  prior  to  the  year  1877,"  approved 
May  5,  1877,  does  not  in  anywise  relate  to  or  attempt  to  regulate  the  rate  per 
cent  of  taxation  which  may  be  levied  by  cities. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Mr.  J.  M.  Freels,  for  the  appellant. 

Messrs.  Wilderman  &  Hamill,  for  the  appellees. 

Messrs.  Flannigen  &  Canby,  for  Page  and  Buckland, 
trustees. 

Messrs.  G.  &  G.  A.  Kosrner,  for  the  Illinois  and  St.  Louis 
Bridge  Company. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court: 

This  was  a  proceeding  in  chancery,  by  certain  tax-payers, 
to  enjoin  the  collection  of  taxes  in  the  city  of  East  St.  Louis, 
upon  the  ground  that  they  are  in  excess  of  the  rate  per  cent 
to  which  the  city  is,  by  its  charter,  limited  in  levying  taxes. 
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The  city  is  incorporated  under  a  special  charter  adopted  by 
the  General.  Assembly,  and  approved  by  the  Governor  on  the 
26th  of  March,  1869.  Private  Laws  of  1869,  vol.  1,  pages 
885  to  911.  By  sec.  1,  art.  3  of  this  charter  it  is  provided: 
"The  city  council  shall  have  power  to  levy  and  collect  an 
annual  tax,  not  exceeding  one  per  centum  per  annum,  upon  all 
property,  real  and  personal,  within  the  jurisdiction  of  the 
city,  upon  the  assessed  value  thereof,  in  such  manner  as  may 
be  prescribed  by  ordinance,  not  inconsistent  with  the  consti- 
tution of  this  State;  and  the  city  council  may  adopt,  as  near 
as  may  be,  the  mode  and  manner  prescribed  by  general  law 
for  the  assessment  and  collection  of  the  State  and  county 
taxes. "     *     *     * 

The  limitation  of  (i  one  per  centum  per  annum"  herein,  it 
is  conceded  by  the  counsel  representing  the  city,  authorizes 
and  sustains  the  decree  below;  but  he  contends  that  sec.  22, 
art.  7  of  the  same  instrument  authorizes  the  city  to  levy  and 
collect,  annually,  an  additional  tax,  not  exceeding  three  mills 
on  the  dollar,  upon  each  annual  assessment  of  the  taxable 
property  of  the  city,  for  the  purpose  of  paying  interest  upon 
registered  bonds,  scrip  and  certificates  of  indebtedness;  that 
sec.  1  of  chap.  81,  Revised  Statutes  of  1874,  p.  662,  entitled 
"Libraries/'  authorizes  the  city  to  levy  and  collect,  annually, 
a  further  and  still  additional  tax,  not  exceeding  one  mill  on 
the  dollar,  upon  each  annual  assessment  of  the  taxable  prop- 
erty of  the  city,  to  be  known  as  the  "library  fund;"  and 
that,  also,  "by  virtue  of  an  act  of  the  legislature,  entitled 
'An  act  in  regard  to  the  assessment  and  collection  of  munici- 
pal taxes/  approved  May  23,  1877,  and  in  force  July  1,  1877, 
and  an  act  in  regard  to  the  assessment,  levy  and  collection  of 
taxes  of  incorporated  cities  in  this  State  for  years  prior  to  the 
year  1877,  approved  May  5,  1877,  and  in  force  July  1,  1877, 
said  city  was  fully  empowered  to  levy  all  the  taxes  mentioned 
in  the  bill  of  complaint,  not  included  in  the  power  granted 
to  said  city  by  its  special  charter,  and. by  the  act  in  regard  to 
public  libraries  above  referred  to." 
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These  contentions  will  be  examined  in  the  order  stated: 
1.  By  sec.  4,  art.  3  of  the  charter,  "  power  is  conferred  upon 
the  city  council  to  appropriate  money  and  provide  for  the 
payment  of  the  debt  and  expenses  of  the  city;  to  borrow,  on 
the  credit  of  the  city,  a  sum  not  exceeding  $100,000,  to  issue 
bonds,  scrip  or  certificates  of  indebtedness  therefor,  in  such 
amounts  and  bearing  such  interest,  and  payable  at  such  times 
and  places,  and  in  such  manner  as  the  city  council  may  deem 
will  make  such  bonds,  scrip  or  certificates  most  valuable  and 
salable,"  etc.,  etc.  And  by  sec.  22  of  art.  7,  it  is  provided 
that  "  a  registry  shall  be  kept  of  all  bonds,  scrip  or  certificates 
of  indebtedness  issued,  showing  a  full  exhibit  of  all  material 
facts  in  relation  thereto,  and  the  city  council  shall  levy  and 
collect  a  tax,  not  exceeding  three  mills  on  the  dollar,  upon 
each  annual  assessment  made  for  general  purposes,  for  the 
purpose  of  paying  the  interest  on  such  bonds,  scrip  or  certi- 
ficates of  indebtedness,  and  to  provide  a  sinking  fund  to 
liquidate  the  same." 

And  it  is,  therefore,  contended  by  counsel  for  the  city,  that 
pursuant  to  sec.  4,  art.  3,  money  was  borrowed,  a  debt  created, 
bonds,  scrip  and  certificates  of  indebtedness  issued  therefor; 
and,  under  sec.  22,  art.  7,  power  to  levy  and  collect  a  tax, 
not  exceeding  three  mills  on  the  dollar,  upon  each  annual 
assessment  for  general  purposes,  and  in  addition  thereto,  for 
the  purpose  of  paying  the  interest  upon  the  bonds,  scrip  and 
certificates  of  indebtedness,  and  to  provide  a  sinking  fund  to 
liquidate  the  same,  is  clearly  conferred. 

It  is  said,  in  Burroughs  on  Taxation,  375  et  seq. :  "The 
rate  of  taxation  is  often  limited  in  charters  conferring  the 
power  of  taxation.  In  such  cases  the  limit  is  not  to  be  ex- 
ceeded,— it  is  one  of  the  conditions  of  the  grant  of  the  power 
to  tax."  And  Dillon  says,  in  his  work  on  Municipal  Cor- 
porations, (1st  ed.)  sec.  610 :  "  Where  the  power  is  thus 
limited  it  is  not  ordinarily  enlarged  by  implication  by  other 
provisions  of  the  charter,  general  in  their  nature,  conferring 
the  power  to  make  contracts,  or  to  incur  liabilities,  or  even 
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giving  authority  to  make  improvements,  or  to  erect  usual  or 
ordinary  buildings."  See,  also,  Supervisors  v.  United  States, 
18  Wall.  71. 

The  limitation  here,  in  sec.  1,  art.  3,  is  without  qualifica- 
tion or  exception.  It  is  upon  the  grant  of  the  power  to  levy 
and  collect  taxes  generally,  and  its  effect  is,  in  no  case  shall 
the  tax,  to  be  levied  annually,  exceed  one  per  centum  per 
annum  upon  all  property,  real  and  personal,  within  the  juris- 
diction of  the  city,  upon  the  assessed  value  thereof.  This  is 
not  to  be  extended  by  implication,  according  to  the  authorities 
referred  to, — and  we  are  only,  then,  to  inquire,  is  there  cer- 
tainly a  direct  repugnancy  between  this  language  and  so 
much  of  sec.  22,  art.  7,  as  provides  that  the  city  council  shall 
levy  and  collect  a  tax,  not  exceeding  three  mills  on  the  dollar, 
upon  each  annual  assessment,  etc. 

To  our  apprehension  there  is  no  repugnancy  whatever.  The 
limitation  in  sec.  1,  art.  3,  is  upon  taxation  generally, — that 
is  to  say,  for  each  and  every  purpose.  Whatever  the  purpose 
may  be,  the  aggregate  amount  of  taxation  can  not  exceed  this 
rate  per  cent.  But  further  than  restricting  the  rate  per  cent 
of  taxation  in  the  aggregate,  it  does  not  assume  to  impose 
any  limitation. 

But  sec.  22,  art.  7,  is  not  a  grant  of  power  to  impose  taxes 
generally,  but  simply  enjoins  the  duty  of  providing,  by  tax- 
ation, to  meet  certain  registered  indebtedness,  limiting  the 
taxation  in  that  regard  to  three  mills  on  the  dollar,  leaving 
the  remaining  seven  mills  on  the  dollar  to  be  used,  if  neces- 
sary, by  the  city  to  meet  current  expenses  and  other  classes 
of  indebtedness.  In  other  words,  sec.  1,  art.  3,  limits  the  rate 
of  taxation  in  the  aggregate,  while  sec.  22,  art.  7,  limits  the 
registered  indebtedness,  therein  described,  to  a  definite  per 
cent  of  the  limitation  upon  aggregate  indebtedness.  For  all 
purposes  there  may  be  a  levy  of  one  per  cent, — for  this  purpose 
there  can  only  be  a  levy  of  three-tenths  of  one  per  cent. 

2.  What  has  already  been  said  under  the  first  point,  prac- 
tically disposes  of  the  second  point. 
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There  is  nothing  in  the  statute  relating  to  "  libraries,"  that 
shows  that  it  was  in  the  mind  of  the  legislature  to  interfere 
with  clauses  in  the  special  charters  of  cities  limiting  the  rate 
per  cent  of  taxation.  This  grant  is  simply  subordinate  to 
the  limitations  in  regard  to  taxation  in  special  charters,  and, 
in  the  present  instance,  authorizes  the  city  of  East  St.  Louis 
to  levy  one-tenth  of  one  per  cent  for  a  library  fund,  provided 
the  aggregate  rate  per  cent  of  taxation  shall  not  exceed  one 
per  cent.  The  State  of  Louisiana  ex  rel.  v.  Mayor,  23  La. 
Ann.  R.  358,  is  directly  in  point. 

3.  In  Binhert  v.  Jansen,  94  111.  283,  we  held  that  the  act 
in  regard  to  the  assessment  and  collection  of  municipal  taxes, 
approved  May  23,  1877,  and  in  force  July  1,  1877,  has  refer- 
ence only  to  the  mode  or  manner  of  assessing  taxes,  the  pur- 
pose being  to  require  uniformity  in  that  regard,  and  has  no 
relation  whatever  to  the  rate  of  taxation.  We  are  entirely 
satisfied  with  the  correctness  of  the  views  there  expressed, 
and  they  are  conclusive  in  regard  to  the  present  point. 

The  "  act  in  regard  to  the  assessment,  levy  and  collection 
of  the  taxes  of  incorporated  cities  in  this  State,  for  years  prior 
to  the  year  1877,"  approved  May  5,  1877,  and  in  force  July 
1,  1877,  correctly  discloses,  by  its  title,  the  subjects  to  which 
it  relates,  one  of  which  is  not  to  regulate  the  rate  per  cent  of 
taxation  which  may  be  levied  by  cities.  It  can,  hence,  have 
no  application  to  the  present  case. 

Seeing  no  cause  to  disturb  the  decree  below,  it  will  be 
affirmed. 

Decree  affirmed. 
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Johanna  Rann  et  al. 

v. 

Patrick  Rann. 

Filed  at  Ottawa  June  16,  1880. 

1.  Chancery — multifariousness.  Three  brothers,  desiring  to  purchase  cer- 
tain tracts  of  land,  procured  a  third  person  to  make  the  purchase  in  his  own 
name,  they  to  pay  the  purchase  money  as  it  should  become  due.  Other  tracts 
were  purchased  in  the  same  way,  the  legal  title  being  in  the  names  of  several 
persons.  Different  portions  of  the  lands  so  purchased  were  taken  possession 
of  severally  by  the  three  brothers,  who  farmed  the  lands,  made  payments  on 
the  purchase  money,  and  verbally  agreed  upon  the  mode  of  division  among 
them.  Pending  these  transactions  one  of  the  brothers  absented  himself  from 
that  part  of  the  country,  and  remained  away  several  years,  until  finally,  the 
two  remaining  brothers,  on  the  supposition  the  absent  one  was  dead,  pro- 
cured the  conveyance  of  the  legal  title  to  all  of  certain  parcels  of  the  lands  to 
be  made  to  them,  agreeing,  howewer,  in  the  event  of  the  return  of  the  absent 
brother,  to  convey  his  portion  to  him.  A  mistake  was  made  in  conveying 
some  of  the  tracts.  There  was  an  outstanding  mortgage  upon  others.  The 
legal  title  to  a  portion  still  remained  in  the  original  vendors.  One  of  the 
brothers  who  remained  at  home,  and  in  whom  was  vested  in  the  manner  men- 
tioned the  legal  title  to  a  parcel  of  the  land  which,  by  their  verbal  agreement, 
was  to  belong  to  the  one  who  had  absented  himself,  died,  leaving  a  widow  and 
several  children.  While  matters  were  in  this  condition  the  absent  brother 
returned,  and  filed  his  bill  in  chancery,  making  the  surviving  brother  and  the 
representatives  of  the  deceased  brother  parties,  in  order  to  procure  the  con- 
veyance to  him  of  the  legal  title  to  the  portions  of  the  lands  belonging  to  him. 
The  holder  of  the  outstanding  mortgage  was  made  a  party;  also  the  grantor 
in  the  deed  in  which  the  mistake  had  occurred,  and  the  holders  of  the  legal 
title  to  such  portions  of  the  land  as  had  not  yet  been  conveyed.  The  bill 
sought  to  have  all  these  various  matters  adjusted  in  the  one  suit.  It  was  held 
the  bill  was  not  multifarious,  as  containing  dissimilar  and  disconnected  mat- 
ters. The  court  having  jurisdiction  to  decree  a  partition,  might  well  retain 
the  case  to  adjust  all  the  other  questions  affecting  the  same  property. 

2.  "Witness — competency — persons  interested,  as  against  heirs.  Three  persons 
holding  certain  lands  in  common,  under  a  contract  of  purchase,  agreed  ver- 
bally as  to  the  manner  of  division  among  them.  The  legal  title  to  all  the 
lands  was,  however,  conveyed  to  two  of  them,  and  one  of  these  two  subse- 
quently died.  Upon  bill  filed  by  the  third  against  the  heirs  of  the  deceased 
part  owner  and  the  survivor,  who  thus  held  the  legal  title,  to  compel  a  con- 
veyance to  complainant  of  his  proper  share  of  the  lands,  it  was  held,  the 
28—95  III. 
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defendant,  who  was  the  survivor  of  the  two  holding  the  legal  title  had  no 
such  interest  in  the  litigation  between  the  complainant  and  the  heirs  of  the 
deceased  co-tenant  as  would  render  him  incompetent  to  testify  in  behalf  of 
the  complainant  against  the  heirs. 

3.  Same — parties  as  witnesses.  The  statute  seems  to  contemplate  the  right 
of  an  adverse  party  to  call  the  other  to  testify,  in  all  cases.  So,  a  co-defend- 
ant with  persons  defending  as  heirs,  when  called  by  the  complainant,  may 
testify  to  matters  in  his  own  interest  as  against  the  heirs. 

4.  Personal  decree — what  constitutes.  A  decree  which  simply  requires  a 
holder  of  the  legal  title  to  land  to  convey  to  a  purchaser,  upon  the  latter  pay- 
ing a  certain  sum  claimed  under  a  vendor's  lien,  is  not  to  be  regarded  as  a 
personal  decree  against  the  purchaser  for  the  money.  This  in  nowise  imposes 
any  liability  in  case  of  non-payment. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Grundy  county,  the  Hon.  H.  Goodspeed,  Judge, 
presiding. 

Mr.  M.  T.  Malony,  for  the  appellants: 

Laches  can  not  be  imputed  to  minors,  and  everything  must 
be  proved  against  them  and  nothing  admitted.  Smith  v. 
Sackett,  5  Gilm.  534;  Hill  v.  Ormsbee,  12  111.  166;  Hamilton 
v.  Gilman,  id.  266;  Tuttle  v.  Ganet,  16  id.  354;  Reddick  v. 
President,  etc.,  State  Bank,  27  id.  148;  18  id.  48;  Chaffin  v. 
Heirs  of  Kimball,  23  id.  36;  Tibbs  v.  Allen,  27  id.  129. 

There  can  be  no  partition  of  lands  unless  the  complainant 
has  a  legal  title  to  the  same.  Ross  v.  Cobb,  48  111.  Ill; 
Schneider  v.  Seibert,  50  id.  284;  Williams  v.  Wiggand,  53 
id.  233. 

Thomas  Rann,  one  of  the  defendants  and  a  brother  of  com- 
plainant, being  directly  interested  in  the  event  of  the  suit,  was 
incompetent  as  a  witness  to  testify  to  anything  that  would 
affect  the  interest  of  the  minor  heirs.  Rev.  Stat.  1874, 
p.  488,  sec.  2. 

Appellants  claim  that  such  parties  are  relegated  back  to  the 
common  law,  and  are  not  disqualified  to  testify  whenever  they 
are  interested.     It  makes  no  difference  whether  the  party  is 
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plaintiff  or  defendant  when  his  testimony  affects  a  minor  heir. 
Fischer  v.  Fischer,  54  111.  231;  Mixel  v.  Lute,  34  id.  382; 
Hill  v.  Ortnsbee,  12  id.  166;  Rector  v.  Rector,  3  Gilm.  105. 

One  partner  can  not  testify  against  another  even,  since  the 
act  of  1861  removing  the  disqualification  of  witnesses.  Alex- 
ander v.  Crosthwaite,  44  111.  349;  Brown  v.  Hurd,  41  id.  122. 

The  true  test  of  interest  is,  will  the  witness  either  gain  or 
lose  by  the  direct  legal  operation  and  effect  of  the  judg- 
ment, or  that  the  record  will  be  legal  evidence  for  or  against 
him  in  some  other  action.  New  England  Fire  and  Marine 
Insurance  Company  v.  Wetmore,  32  111.  221 ;  Kennedy  v. 
Evans,  31  id.  258. 

Mr.  P.  A.  Armstrong,  for  the  appellee : 

The  parol  partition  was  valid.  Tomlin  v.  Hilyard,  43  111. 
300;  Nichols  v.  Paddlefield,  77  id.  253;  Shepard  v.  Rink,  78 
id.  188. 

A  court  of  equity  will  not  decree  a  conveyance  from  a 
party  before  his  vendor's  lien  is  satisfied.  3  Sugden  on  Ven- 
dors, 117;  Boynton  v.  Champlin,  42  111.  61. 

"A  resulting  trust  arises  from  the  fact  that  the  money  of 
one  person  has  been  invested  in  land,  the  conveyance  of  which 
is  made  in  the  name  of  another.  The  trust  is  raised  in  favor 
of  the  party  whose  money  has  been  used,  with  or  without  his 
knowledge,  in  the  purchase."  Bruce  v.  Raney  et  al.  18  111. 
67;  Remington  v.  Campbell,  60  id.  516;  Smith  v.  Smith,  85 
id.  189. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

This  was  a  bill  for  partition,  filed  by  Patrick  Kann,  against 
his  brother  Thomas  Kann,  Johanna  Kann,  the  widow  of  his 
brother  James,  and  James,  Hannah  M.  and  Catherine  F.  Kami, 
his  children  and  heirs,  and  Mathew  Montgomery,  Patrick 
Lamb,  John  Weldon  and  the  board  of  trustees  of  schools, 
township    31,    range    6,    in    Grundy   county,    and    to    have 
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resulting  trusts  executed,  and  for  the  removal  of  clouds  on  the 
title  to  a  portion  of  the  lands  named  in  the  bill. 

On  a  hearing  in  the  circuit  court  the  relief  sought  was 
granted.  An  appeal  was  taken  to  the  Appellate  Court,  where 
the  decree  was  affirmed,  and  the  case  is  brought  to  this  court 
and  a  reversal  is  urged. 

The  three  brothers,  Thomas,  James  and  Patrick  Rann,  in 
1857,  desiring  to  purchase,  on  time,  three  forty  acre  tracts  of 
the  school  section,  but  not  having  other  lands  to  pledge  as 
security  for  the  payment  of  the  purchase  money,  procured 
their  cousin,  John  Weir,  to  purchase  for  them  in  his  name, 
they  to  make  the  payments  as  they  should  fall  due.  He 
executed  no  writing  to  evidence  the  arrangement.  The  three 
brothers  worked,  farmed,  bought  and  sold  stock  together  and 
paid  for  the  land  from  the  proceeds  of  their  joint  efforts. 

In  1862  appellee  enlisted  in  the  military  service,  and  sent 
home  to  his  brothers  his  pay  at  different  times,  which  was 
applied  on  the  purchase  of  this  and  other  lands.  There  is 
evidence  tending  to  show  that  appellee  reduced  the  forty  acre 
tract  in  controversy  to  cultivation,  and  it  was  generally  known 
as  his.  James  moved  on  and  occupied  another  one  of  these 
forty  acre  tracts  with  his  family. 

In  1865  the  three  brothers  purchased  another  eighty  acre  tract 
on  section  sixteen,  paying  $900  to  Murphy,  who  had  purchased 
of  the  school  trustees,  and  assuming  to  pay  the  school  fund  the 
sum  Murphy  owed  on  his  purchase,  and  Patrick  Lamb  and 
John  Noonan  were  substituted  as  purchasers,  and  gave  the  re- 
quired mortgage  security,  the  Ranns  not  having  acquired 
the  title  to  the  one  hundred  and  twenty  acres  purchased  in 
the  name  of  Weir.  Lamb  became  the  nominal  purchaser  of 
one  forty  and  Noonan  the  other.  Thomas  and  Patrick  lived 
with  James,  and  all  three  improved  and  cultivated  their 
lands,  then  amounting  to  two  hundred  acres. 

In  September,  1868,  the  three  brothers  purchased  two  more 
tracts  of  land,  one  on  section  fifteen  and  the  other  on  section 
sixteen,  in  the  same   township,  from  S.  L.  Oaks,  for  $3000. 
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This  purchase  embraced  one  hundred  acres/ making  three 
hundred  in  all,  owned  in  the  same  manner,  and  to  which  they 
held  no  legal  title  or  even  written  agreements.  The  evidence, 
we  think,  sufficiently  shows  that  when  this  last  purchase  was 
made  the  three  brothers  verbally  agreed  to  a  division  of  these 
lands,  by  which  James  was  to  have  one  hundred  and  twenty 
acres,  including  the  tract  on  which  he  resided.  Thomas  was 
to  have  one  hundred  acres  on  which  he  resided.  Appellee 
was  to  have  eighty  acres,  including  the  forty  in  controversy, 
and  James  was  to  pay  him  $600,  to  make  his  share  equal. 
Lamb  conveyed  the  sixty  acres  on  section  fifteen  to  Thomas, 
and  Noonan  conveyed  the  forty  acres  on  section  sixteen  to 
James,  and  they  then  paid  $1000  on  the  purchase,  and 
Thomas  and  James  gave  notes  and  mortgages  on  the  portions 
thus  conveyed  to  them  for  the  balance  of  the  purchase  money. 

Appellee,  in  the  winter,  of  1869-70,  being  threatened  with 
a  prosecution  for  defamation  of  character  of  some  persons  in 
the  neighborhood,  fled  the  country.  He  remained  away  until 
after  James'  death,  in  July,  1876.  When  he  left,  there  were, 
in  the  hands  of  his  brothers,  horses,  cattle  and  other  property 
of  considerable  value,  which  he  owned.  They  sold  a  num- 
ber of  the  horses,  the  proceeds  of  which  were  applied  to 
paying  for  the  lands,  and  James  and  Thomas  divided  his 
cattle,  the  unsold  horses  and  other  property.  In  1873,  not 
having  heard  from  appellee,  supposing  he  was  dead,  they 
procured  deeds  from  Weir  and  Lamb  for  one  hundred  and 
sixty  acres  of  the  lands.  James  received  a  deed  for  the  forty 
in  controversy,  which  had  been  understood  to  belong  to 
appellee,  and  Thomas  received  a  deed  to  appellee's  other 
forty,  which  he  submits  without  any  contest  to  convey  to 
appellee.  When  they  procured  the  deeds  they  represented 
that  appellee  was  dead,  and  agreed  that  if  he  was  not,  they 
would  convey  to  him  his  share. 

Lamb,  in  conveying,  made  a  mistake  in  the  description  of 
the  land,  and  was  made  a  party  to  the  bill  that  the  description 
might  be  corrected.     Weldon  held  the  legal  title  to  one  forty 
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sold  by  Oaks  to  the  Ranns,  and  to  procure  a  conveyance  from 
him  he  was  made  a  party.  Montgomery  was  made  a  party 
to  correct  a  mistake  in  conveying  a  portion  of  the  land,  and 
the  trustees  of  schools  as  mortgagees  of  a  portion  of  the 
lands,  and  the  widow  and  heirs  of  James,  were  made  parties 
to  procure  a  conveyance  of  appellee's  portion,  held  by  James, 
and  they,  only,  appeal. 

It  is  urged  that  the  bill  is  multifarious,  and  the  decree 
should  be  reversed.  This  is  a  manifest  misconception.  The 
bill  does  not  contain  dissimilar  and  disconnected  matters.  It 
is  true,  it  relates  to  several  tracts  of  land,  but  they  all  belong 
to  the  same  persons.  And  the  facts  give  the  court  juris- 
diction to  decree  a  partition,  and  the  court  having  acquired 
such  jurisdiction  of  the  persons  and  the  subject  matter, 
according  to  well  recognized  rules  of  chancery  practice,  it 
was  the  duty  of  the  court  to  do  complete  justice  between  the 
parties.  And,  in  doing  so,  it  was  proper,  as  an  incident  to 
the  proceeding,  to  correct  deeds  of  conveyance  and  decree  a 
specific  performance  of  contracts  for  a  conveyance  of  some  of 
the  tracts,  to  vest  the  title  in  the  purchasers.  All  three 
purchased  and  paid  for  the  lands,  and  they  were  entitled  to 
deeds  conveying  the  legal  title,  so  that  when  partition  was 
made  each  party  should  have  his  equitable  title  concerted  into 
a  legal  title.  There  are  no  grounds  for  holding  that  the  bill 
is  multifarious. 

It  is  urged  that  the  evidence  fails  to  support  the  decree. 
On  examining  it  we  think  it  is  ample.  It  shows  the  land 
was  purchased  by  the  three  brothers  for  their  joint  use,  and 
that  they  all  contributed  by  their  labor  and  means  to  its 
improvement,  and  that  the  purchase  money  was  thus  paid. 
They  were,  then,  on  every  principle  of  justice,  each  entitled 
to  an  equal  portion  of  the  lands.  And  they  fully  recognized 
the  right,  and  by  verbal  agreement  made  what  they  consid- 
ered a  fair  and  just  partition  of  the  lands,  and  under  that 
agreement  each  took  and  held  possession  of  his  share.  Nor 
does  it   appear   that   any  of  them  were  dissatisfied   with   the 
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arrangement.     It  was,  therefore,  eminently  proper  that  the 
court  should  carry  into  effect  this  verbal  partition. 

James,  in  his  lifetime,  procured  a  conveyance  of  appellee's 
forty  acres  of  land  on  section  16,  under  the  supposition  that 
he  was  dead,  and  with  the  agreement  that  if  he  was  not, 
James  would  convey  to  him  his  share  of  the  first  purchase. 
Of  these  facts  there  can  be  no  doubt  from  the  evidence. 
James,  then,  obtained  title  to  what  belonged  to  appellee,  with- 
out any  legal  or  equitable  right.  He  paid  nothing  for  it,  and 
agreed  to  hold  it  in  trust  for  appellee,  and  convey  it  to  him, 
if  he  was  not  dead.  This  unquestionably  would  render  it 
highly  inequitable  and  unjust  to  permit  James,  or  his  heirs, 
since  his  death,  to  deprive  him  of  it.  Every  principle  of 
justice  requires  that  appellee  should  be  invested  with  the  title 
to  it,  and  the  decree  in  this  respect  is  clearly  right.  The  evi- 
dence not  only  justifies,  but  requires  the  decree. 

It  is  urged  that  Thomas  Rami  was  interested  in  the  event 
of  the  suit,  and  was,  therefore,  disqualified  to  testify  against 
the  heirs  of  his  brother  James.  We  are  wholly  unable  to  see 
that  he  had  the  slightest  interest.  He  permitted  the  bill  to  be 
taken  pro  confesso  against  himself,  and  thereby  admitted  that 
he  should  convey  to  appellee  the  portion  of  appellee's  land 
which  had  been  conveyed  to  him.  We  are  totally  at  a  loss 
to  see  in  what  possible  manner  he  could  promote  his  interest, 
if  the  forty  James  held  of  appellee's  land  is  conveyed  to  him. 
If  the  witness  had  been  claiming  the  land  under  a  cross-bill, 
then  his  interest  would  be  apparent;  but  no  such  interest 
appears  on  this  record.  His  evidence  was  properly  received, 
and  must  be  considered.  The  cases  referred  to  as  holding 
that  parties  in  interest  can  not  testify,  were  decided  prior  to 
the  adoption  of  the  act  of  1867  removing  disabilities  of  wit- 
nesses on  account  of  interest,  and  they  can,  therefore,  have  no 
application  in  this  case.  Their  pertinency  to  the  case  is  not 
perceived.    . 

It  is  urged  that  Weldon  was  an  incompetent  witness  to 
testify  to  the  fact  that  he  held  a  vendor's  lien  of  $52,  which 
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he  claimed  should  be  paid  to  him  before  he  conveyed  the  land, 
the  title  to  which  was  in  his  name,  to  the  heirs  of  James 
Rami.  It  is  manifest  that  he  can  not  be  required  to  convey 
until  he  is  paid  for  the  land.  Weldon  was  not  called  on  his 
own  behalf,  but  by  appellee,  who  was  complainant,  and,  con- 
sequently, the  adverse  party;  and  the  statute  seems  to  con- 
template the  right  of  an  adverse  party  to  call  the  other  in  all 
cases.  Again,  if  he  was  not  a  competent  witness,  and  his 
testimony  was  inadmissible,  still,  that  is  no  ground  for  re- 
versing the  decree  in  favor  of  appellee.  It,  at  most,  would 
only  be  ground  for  reversing  that  portion  of  the  decree  pro- 
viding that  Weldon  should  convey  to  James  Rann's  heirs. 
Exclude  all  of  his  evidence,  and  there  is  still  sufficient 
evidence  to  sustain  the  decree  in  favor  of  appellee.  Nor  is 
the  decree  a  personal  one  against  appellants.  It  only  requires 
Weldon  to  convey  when  the  $52  is  paid  to  him.  It  does  not 
require  payment,  and  render  appellants  liable  in  any  manner 
on  a  failure  to  pay. 

The  decree  of  the  Appellate  Court  is  affirmed. 

Decree  affirmed. 


Anna  Leupold  et  al. 

v. 
Frederick  Krause. 

Filed  al   Otlawa  June  16,  1880. 

1.  Homestead — whether  affected  hy  fraudulent  conveyance.  Neither  fraud, 
nor  even  the  commission  of  a  criminal  offence,  can  work  a  release  or  forfeiture 
of  the  right  of  homestead.  Such  release  or  forfeiture  can  only  be  accom- 
plished in  the  manner  provided  by  the  statute. 

2.  Pending  a  suit  for  the  recovery  of  damages,  the  defendant  and  hia 
wife,  for  the  purpose  of  hindering  and  delaying  the  plaintiff  in  the  collection 
of  any  judgment  he  might  recover,  conveyed  certain  premises  occupied  by  them 
as  a  homestead  to  another,  releasing  the  right  of  homestead.  Thereupon  that 
grantee,  in  furtherance  of  the  fraudulent  purpose  of  the  first  deed,  conveyed 
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the  premises  to  the  defendant's  wife.  The  plaintiff  recovered  a  judgment  for 
a  considerable  sum,  and  sued  out  execution  thereon,  which  was  levied  upon 
the  premises  so  fraudulently  conveyed;  he  became  the  purchaser  at  the  sale, 
and  in  due  time  obtained  a  sheriff's  deed.  Subsequently  he  filed  his  bill  in 
chancery  to  set  aside  these  fraudulent  conveyances,  insisting  whatever  home- 
stead right  had  existed  was  extinguished  by  the  fraudulent  conduct  of  the 
parties.  But  it  was  held,  the  wife  of  the  defendant  in  the  suit  at  law,  to 
whom  the  second  conveyance  was  made,  acquired  by  such  conveyance  a  home- 
stead right  for  herself  and  family,  in  the  premises,  to  the  value  of  $1000, 
which  she  could  hold,  notwithstanding  the  fraudulent  character  of  the  con- 
veyances, free  from  the  claims  of  complainant  and  all  other  creditors. 

3.  Same — -failure  to  set  off  homestead  on  sale  under  execution — effect  upon  rights 
of  parties,  at  law  and  in  equity.  Where  premises  occupied  as  a  homestead  are 
sold  under  execution,  without  a  compliance  with  the  requirements  of  the 
statute  in  regard  to  setting  off  the  homestead,  the  irregularity  will  operate  to 
defeat  a  recovery  in  ejectment  in  favor  of  the  party  claiming  under  such  sale. 
But  this  statutory  requirement  is  simply  directoi'y — not  prohibitory.  A  non- 
compliance with  it  will  not  render  the  sale  void.  So,  if  the  sale  be  brought 
in  question  in  a  suit  in  chancery  the  court,  in  the  exercise  of  its  equitable 
powers,  may  adjust  the  rights \of  the  parties  as  the  circumstances  may  seem 
to  require. 

4.  So,  where  a  judgment  creditor  became  the  purchaser  at  a  sale  of  prem- 
ises occupied  as  a  homestead,  under  an  execution  issued  upon  his  judgment, 
the  officer  not  having  complied  with  the  statutory  requirement  in  the  setting 
off  of  the  homestead,  and  he  subsequently  filed  his  bill  in  chancery  to  set 
aside  certain  fraudulent  conveyances  made  by  the  debtor  and  others,  upon 
the  question  as  to  the  right  of  homestead  and  the  validity  of  the  execution 
sale,  it  was  held  that  the  sale  would  not  be  treated  as  void  by  reason  of  the 
irregularity,  but  the  relief  sought  would  only  be  granted  upon  equitable  terms 
in  respect  of  the  homestead,  and  if,  in  consequence  of  the  irregularity,  the 
premises  were  sold  at  a  sacrifice,  the  sale  should  be  set  aside  upon  payment  of 
complainant's  judgment,  if  the  parties  interested  should  be  willing  to  pay 
the  same. 

5.  Same — manner  of  asserting  right  of  homestead.  Where  a  bill  in  chancery, 
in  seeking  relief  against  one  who  is  occupying  the  premises  involved,  as  a 
homestead,  discloses  the  fact  that,  the  homestead  right  is  involved  in  the  liti- 
gation, it  is  not  necessary  the  answer  should  allege  the  same  facts. 

Appeal  from  the  Circuit  Court  of  Will  county ;  the  Hon. 
Josiah  McRoberts,  Judge,  presiding. 

This  was  a  bill  in  equity,  filed  in  the  court  below  by  Fred- 
erick Krause,  to  set  aside   and  cancel  certain  conveyances  of 
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real  estate.  It  alleged  that  the  complainant,  in  1866,  had  a 
claim  for  damages  against  Christian  Leupold,  for  which  an 
action  was  commenced  August  13,  1866,  resulting  in  a  judg- 
ment in  complainant's  favor  December  30th,  1871,  for  the 
sum  of  $2000  and  costs,  rendered  by  the  circuit  court  of 
Kankakee  county  ;  that  upon  this  judgment  execution  was 
issued  to  the  sheriff  of  Will  county,  which,  on  January  4, 
1872,  was  levied  upon  the  west  half  of  the  north-west  quarter, 
and  the  west  half  of  the  south-west  quarter  of  section  7, 
township  34,  range  10,  and  the  east  half  of  the  east  half  of 
the  north-east  quarter  of  section  12,  township  34,  range  9,  in 
"Will  county,  and  a  sale  thereof  was  duly  made,  at  which 
complainant  became  the  purchaser  of  all  the  land,  received  a 
certificate  of  purchase  therefor,  and  on  October  3,  1873,  the 
premises  not  having  been  redeemed,  the  sheriff  executed  a 
deed  to  him. 

The  bill  further  alleged,  that  at  the  time  complainant's  cause 
of  action  against  Christian  Leupold  arose,  said  Leupold  was 
the  owner  of  the  above  described  land,  but  that'on  November 
19,  1870,  said  Christian  and  wife,  Anna,  conveyed  it  to  Henry, 
and  he,  on  December  16,  1870,  conveyed  it  to  Anna  Leupold, 
and  she,  on  December  26,  1871,  conveyed  to  Gustave  Leupold 
the  south  forty  acres  of  the  west  half  of  the  south-west  quar- 
ter of  section  7,  township  34,  range  10, — but  that  each  of 
said  three  last  mentioned  conveyances  was  made  without  con- 
sideration, and  for  the  express  purpose  of  defrauding  the  com- 
plainant in  the  enforcement  of  his  demand  against  Christian. 

It  also  alleged  that  at  the  time  of  the  commencement  of  the 
action  Christian  and  Anna  Leupold  occupied  and  farmed  all 
of  said  real  estate,  and  ever  since  then  have  continued  to 
occupy  and  farm  the  same. 

The  prayer  of  the  bill  was,  that  said  conveyances  might 
be  declared  fraudulent  and  void  and  set  aside,  and  the  com- 
plainant declared  the  legal  owner  of  the  premises,  and  let  into 
possession.  Anna,  Christian,  Henry  and  Gustave  Leupold 
were  made  defendants. 
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A  joint  answer  was  filed  by  all  of  the  defendants,  denying 
most  of  the  material  allegations  of  the  bill.  Upon  a  hearing 
on  pleadings  and  proofs,  the  court  below  granted  the  relief 
prayed  for,  and  from   that  decree  this  appeal  was  prosecuted. 

The  counsel  for  the  appellants,  in  this  court,  argued  that 
the  proof  was  not  sufficient  to  establish  the  fraud  charged  in 
the  bill,  and  that  even  if  it  were,  still  the  premises  in  ques- 
tion were  occupied  as  a  homestead  by  the  defendants,  Chris- 
tian and  Anna,  and  the  sale  under  execution  was  void  because 
the  sheriff  did  not  comply  with  the  statute  requiring  the 
homestead  to  be  set  off. 

The  counsel  for  the  appellee  argued  that  the  proof  clearly 
established  the  fraud,  and  that  by  reason  of  the  fraudulent 
conveyances,  no  homestead  right  could  be  claimed  by  Chris- 
tian and  Anna.  He  further  insisted  the  right  of  homestead 
was  not  set  up  in  the  defendants'  answer. 

Messrs.  Hill  &  Dibell,  for  the  appellants. 
Mr.  George  S.  House,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

We  concur  with  the  circuit  court  in  its  finding,  that  the 
conveyances  from  Christian  and  Anna  Leupold  to  their  son 
Henry,  and  from  Henry  to  Anna,  were  fraudulent,  and  made 
for  the  purpose  of  preventing  Krause  from  collecting  whatever 
judgment  he  might  obtain  against  Christian.  It  would  serve 
no  useful  purpose  to  discuss  the  evidence  bearing  on  this 
point,  and  we  shall,  therefore,  simply  say,  the  proof  of  fraud 
is  satisfactory. 

As  to  the  conveyance  from  Anna  to  Gustave,  however,  the 
only  evidence  tending  to  show  fraud  on  the  part  of  the  latter, 
is  the  testimony  of  the*  complainant  and  his  brother-in-law, 
who  say  Gustave  had  no  property,  to  their  knowledge,  at  the 
time  the  conveyance  was  made  to  him;  coupled  with  the 
further  facts,  that  Gustave  was  a  son  of  Christian  and  Anna, 
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and  the  transfer  was  made  only  a  short  time  prior  to  the  ren- 
dition of  the  judgment  in  complainant's  favor.  There  is  an 
entire  absence  of  testimony  tending  to  show  Gustave  had  any 
knowledge  of  the  pendency  of  Krause's  suit,  or  of  any  inten- 
tion on  the  part  of  his  father  to  fraudulently  convey  his 
property.  The  finding  of  the  court  below,  that  the  convey- 
ance of  the  forty  acres  to  Gustave  was  fraudulent,  is,  therefore, 
not  sustained  by  the  evidence,  and  must  be  reversed. 

It  remains  to  be  considered  whether  the  defendants,  Anna 
and  Christian  Leupold,  have  a  homestead  right  in  the  land 
not  conveyed  to  Gustave,  and  if  so,  the  effect  of  such  home- 
stead right  upon  the  title  derived  by  the  complainant  under 
the  sheriff's  sale. 

On  the  part  of  appellee  it  is  insisted  that,  inasmuch  as  the 
conveyances  to  Henry,  and  by  him  to  Anna,  are  shown  to 
have  been  made  for  the  purpose  of  defrauding  Krause,  neither 
Christian  nor  Anna  is  in  a  position  to  assert  a  right  of  home- 
stead. On  the  other  hand,  appellants  contend  that,  as  the 
premises  were  the  homestead  of  Anna  and  Christian  at  the 
time  of  the  levy  and  sale,  and  the  sheriff  did  not  comply  with 
the  provisions  of  the  statute  in  regard  to  setting  off  the  home- 
stead, the  sale  was  null  and  void,  and  conferred  no  title  upon 
the  complainant. 

No  conveyance  of  property  exempt  from  execution  can  be 
considered  fraudulent  as  against  a  creditor.  Injury  is  an 
essential  element  of  fraud,  and  where  injury  is  wanting  there 
can  be  no  fraud.  We  have  repeatedly  held  that  the  lot  of 
ground  occupied  by  the  debtor  as  a  residence  is,  to  the  extent 
of  $1000  in  value,  exempt  from  levy  and  forced  sale,  and 
when  sold  by  the  debtor,  the  purchaser  takes  it  to  that  extent 
free  from  all  judgment  liens.  When,  therefore,  this  property 
was  conveyed  by  Christian  and  Anna  to  Henry,  and  by  the 
latter  to  Anna,  she  acquired  the  title  to  $1000  in  value  of  the 
property,  free  from  the  claims  of  complainant  and  all  other 
creditors.  Counsel  have  argued  this  case  upon  the  assump- 
tion that,  if  there  is  a  homestead  right  in  the  land  in  contro- 
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versy,  it  belongs  to  Christian  Leupold.  But  the  conveyance 
made  by  him  and  his  wife  to  Henry  contained  a  release  of  the 
homestead,  and  Christian  was  thereby  divested  of  all  right, 
of  every  nature,  in  the  property.  Henry  then  conveyed 
to  Anna,  who  has  ever  since  occupied  the  premises  as  a 
homestead,  and  it  is  to  her  that  the  $1000  in  value  belongs. 
Pro  tanto  the  conveyance  to  her  has  worked  no  injury  to 
Krause,  and  is  therefore  valid.  The  mere  fact  that  other 
portions  of  the  property  were  fraudulently  conveyed  to  her, 
does  not  entitle  Krause  to  more  than  he  would  have  obtained 
had  no  fraud  been  committed.  Courts  of  equity,  in  affording 
relief  against  fraud,  seek  simply  to  restore  the  parties,  as  near 
as  may  be,  to  the  positions  they  would  have  occupied  had  no 
fraud  been  perpetrated.  Neither  fraud,  nor  even  the  com- 
mission of  a  criminal  offence,  can  work  a  release  or  forfeiture 
of  the  right  of  homestead.  Such  release  or  forfeiture  can 
only  be  accomplished  iirthe  manner  provided  by  the  statute. 
Clearly,  then,  Anna  Leupold  has  a  homestead  right  in  these 
premises  to  the  extent  of  §1000  in  value  for  herself  and 
family. 

In  support  of  their  position,  that  the  sale  by  the  sheriff 
was  null  and  void,  because  the  homestead  was  not  set  off, 
counsel  for  appellants  cite  the  case  of  Hartwell  v.  McDo7iald, 
69  111.  293,  in  which  this  court  said:  "The  provision  of  the 
Homestead  law  is,  that  '  there  shall  be  exempt  from  levy  and 
forced  sale,  under  any  process  or  order  from  any  court  of  law 
or  equity  in  this  State,  *  *  *  the  lot  of  ground  and  the 
buildings  thereon  occupied  as  a  residence  and  owned  by  the 
debtor,  being  a  householder  and  having  a  family,  to  the  value 
of  $1000.'  It  is  not  the  mere  homestead  right  of  occupancy 
which  is  exempted  from  levy  and  forced  sale,  but  it  is  the  lot 
of  ground  occupied  as  a  residence.  This  court  has  uniformly 
held  that  a  judgment  is  not  a  lien  upon  homestead  premises; 
that  the  owner  may  sell  or  mortgage  the  same,  free  from  the 
lien  of  the  judgment,  and  that  no  liability  can  attach  to  the 
land  in   the  hands   of  the  purchaser,  for   the   previous  judg- 
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ment  debt  of  his  grantor.  It  has  been  held  that  the  property 
is  neither  subject  to  a  lien,  a  levy  nor  a  forced  sale  under 
judicial  process,  while  occupied  as  a  homestead;  that  it  does 
not  vary  the  result,  whether  the  premises  are  worth  more  or 
less  than  $1000;  that  if  not  worth  more  than  that  sum,  the 
sale  is  prohibited  by  the  statute;  and  if  worth  more,  then,  none 
of  the  requirements  of  the  statute  having  been  observed  in  making 
the  levy  and  sale,  the  sale  is  unauthorized.  The  sales  referred 
to  being,  of  course,  such  as  are  made  without  regard  to  the 
provisions  of  the  act,  as  was  the  sale  in  this  case,  property  thus 
situated  is  held  not  to  be  liable  to  levy  and  sale  on  execution, 
and  sueh  sales  of  it  are  held  to  be  inoperative  and  void,  and  that 
the  purchaser  acquires  no  title  thereunder." 

That  case  was  an  action  at  law.     The  case  at  bar  is  a  pro- 
ceeding in  equity.     In  that  case  a  sale  under  execution  had 
been  made  of  premises  occupied  by  the  judgment  debtor  as  a 
residence  for  himself  and  family,  at  which  sale  the  officer  did 
not  comply  with  the  provisions  of  the  statute  as  to  setting  off 
the  homestead.    After  the  sale  the  judgment  debtor  abandoned 
the  premises,  and  a  third  person  entered  into  possession  of 
them.      The  purchaser  at  the  sale,  upon  obtaining  a  deed, 
brought  ejectment;  and  the  only  question  presented  to  the 
court  and  argued  was,  whether  the  sale  under  execution  of 
premises  occupied  as  a  homestead  would  pass  the  fee,  leaving 
to  the  judgment  debtor  a  mere  right  of  occupancy,  so  that 
upon  the  abandonment  of  the  homestead,  the  purchaser's  title 
would   become   complete,  and   he  might  maintain   ejectment. 
The   court,   in   accordance   with   previous   decisions,   held    it 
would  not.     Everything  contained  in  the  opinion  in  that  case 
must  be  limited  in  its  application   and  meaning  by  a  consid- 
eration of  the  case  then  under  discussion.     The  relief  which 
may  be  had  in  a  court  of  equity  was  not  then  before  the  court. 
The  question  as  to  what  relief  may  be  granted  in  equity  to 
a  purchaser  at  a  sale  under   execution,  where  the  homestead 
had  not  been  set  off,  was  directly  presented  to  this  court  in 
the  case  of  Loomis  v.  Gerson,  62  111.  11,  which  was  a  bill  in 
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equity,  filed  by  the  grantee  of  a  judgment  debtor,  to  set  aside 
a  sale  under  execution  of  premises  occupied  by  the  judgment 
debtor  as  a  homestead,  on  the  ground  that  the  sheriff  had  not 
complied  with  the  provision  in  question.  The  court  below 
granted  the  relief  prayed  for  and  set  aside  the  sale.  Upon 
appeal  to  this  court  the  decree  was  reversed,  the  court  saying: 
"The  sale,  however,  should  not  be  absolutely  set  aside.  All 
that  the  judgment  debtor  has  a  right  to  claim  is  $1000;  and 
if  the  defendant  prefers  to  pay  that  sum  to  the  complainant, 
who  stands  in  the  shoes  of  the  judgment  debtor,  he  should 
be  allowed  to  do  so  and  retain  the  title." 

The  case  last  cited  was  referrrd  to  with  approval  in  Stevens 
v.  Hollingsworth,  74  111.  202,  where  the  court  say:  "When  a 
bill  in  chancery  is  filed  to  set  aside  a  sale  on  the  ground  that 
the  property  sold  was  the  homestead  of  the  complainant,  the 
chancellor  may,  undoubtedly,  in  the  exercise  of  the  equitable 
powers  with  which  he  is  invested,  cause  the  property  to  be 
divided,  and  set  aside  the  sale  only  as  to  so  much  as  shall  be 
found  (if  the  property  be  divisible)  of  the  value  of  $1000,  or 
require  the  complainant  (if  the  property  be  not  susceptible  of 
division)  to  accept  the  $1000  for  his  homestead,  if  the  pur- 
chaser shall  elect  to  retain  it,  and  pay  the  amount,  as  was  held 
in  Loomis  v.  Gerson,  supra;  but  a  court  of  law  in  the  trial  of 
an  ejectment  can  exercise  no  such  powers." 

The  rule  established  in  the  last  two  cases  has  never  been 
directly  disapproved  or  criticised  since  it  was  first  announced, 
and  Hartwell  v.  McDonald,  supra,  is  the  only  case  subsequent 
to  Loomis  v.  Gerson,  in  which  any  expressions  can  be  found 
seemingly  inconsistent  with  it,  and  these  cases  are  reconciled 
in  Stevens  v.  Hollingsworth,  supra.  Even  were  we  dissatisfied 
with  those  cases,  still  they  have  become  a  rule  of  property, 
and  we  should  hesitate  to  overrule  them.  But  upon  recon- 
sideration of  the  question  we  think  they  are  sustained  by 
reason.  A  careful  examination  of  the  language  of  the  statute 
will  show  that  it  prohibits  the  sale  of  the  homestead  only  to 
the  extent  of  the  $1000  in  value,  and  contains  no  prohibition 
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of  the  sale  of  the  surplus  over  and  above  that  amount.  It  is 
the  $1000  in  value  of  which  the  sale  is  forbidden,  and  not  the 
surplus  in  premises  occupied  by  the  debtor.  The  provisions 
as  to  the  manner  in  which  an  execution  sale  is  to  be  made  are 
simply  directory  and  not  prohibitory.  It  is  not  declared 
that  a  sale  without  setting  off  the  homestead  shall  be  null 
and  void.  Undoubtedly  the  debtor  may  insist  upon  the 
statute  being  complied  with,  and  may  in  apt  time  no  doubt 
apply  to  a  court  of  equity  to  set  aside  the  sale  whenever  a 
non-compliance  with  the  statute  has  injuriously  affected  him. 
Manifestly  this  provision  is  principally  for  the  benefit  of  the 
judgment  creditor,  for,  upon  a  sale  being  made  with  the 
homestead  set  off,  the  purchaser  becomes  entitled  to  the 
possession  of  the  portion  sold  immediately  upon  the  execution 
of  the  sheriff's  deed,  whereas,  if  a  sale  be  made  without 
regard  to  those  provisions,  the  purchaser  can  obtain  no  title 
nor  any  right  to  possession  until  he  obtains  a  decree  in  equity 
setting  off  the  debtor's  homestead,  and  he  loses  all  rents  and 
profits  accruing  prior  to  the  entry  of  such  decree.  Although 
a  sale  under  execution,  without  regard  being  had  to  the  pro- 
visions of  the  statute  in  question,  may  pass  an  equitable  title 
to  the  surplus  over  and  above  $1000  in  value,  and  entitle  the 
holder  of  such  title  to  maintain  a  bill  in  equity  to  have  the 
debtor's  homestead  set  off,  and  to  have  commissioners  ap- 
pointed to  make  the  division,  and  perhaps  for  other  equitable 
relief,  yet  this  bill  seeks  no  such  relief. 

There  is  no  prayer  in  the  bill  that  the  homestead  be  set 
off, — no  offer  to  pay  to  the  owner  of  the  homestead  $1000,  in 
case  the  property  be  indivisible. 

The  complainant  has  come  for  the  aid  of  a  court  of  equity. 
He  should  have  it  only  on  equitable  terms.  The  justice  of 
his  proposed  relief  he  should  make  plain  to  the  court.  If  he 
seeks  to  perfect  his  title  by  the  aid  of  the  court,  he  can  only 
have  such  relief  on  proper  terms. 

If  by  reason  of  the  irregularity  of  selling  without  having 
the  homestead   set  off,  the  property  was  sold   at  a  sacrifice, 
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complainant  should  permit  his  sale  to  be  set  aside  upon 
payment  of  his  judgment,  if  the  parties  interested  in  the 
land  are  willing  to  pay  the  same. 

The  point  is  made  by  appellee  that  defendants  do  not  in 
their  answer  set  up  any  claim  to  a  homestead,  and  they  are, 
therefore,  not  entitled  to  any  relief  in  regard  to  it.  This 
position  would  be  worthy  of  much  consideration  were  it  not 
for  the  fact  that  the  allegations  of  the  bill,  when  fairly  con- 
strued, amount  to  an  averment  that  the  premises  at  the  time 
of  the  levy  and  sale  were  occupied  by  defendants,  Anna  and 
Christian  Leupold,  as  a  homestead.  It  is  not  necessary  to 
allege  in  an  answer  facts  stated  by  the  bill. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  conformity  with  the 
views  expressed  in  this  opinion. 

Decree  reversed. 


Jane  Moss 

v. 
Tom  Moss. 

Filed  at   Ottawa  June  16,  1880. 

Resulting  trust — barred  by  release.  Where  a  husband,  entrusted  with  his 
wife's  money  to  invest  in  real  estate  in  her  name,  took  the  title  in  his  own 
name,  paying  with  her  money,  and  after  their  separation  a  settlement  was 
made  between  them  by  which  he  gave  her  certain  furniture  and  $800,  in  con- 
sideration of  which  she  gave  him  a  written  release  and  full  discharge  from 
all  claims,  debts,  demands,  actions  and  causes  of  action  of  every  kind  and 
nature,  it  was  held  a  complete  bar  to  a  bill  subsequently  filed  by  her  against 
him  to  compel  a  conveyance  of  the  real  estate  to  her. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
William  W.  Fakwell,  Judge,  presiding. 
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Briefs  for  the  Appellant  and  the  Appellee. 

Messrs.  Freshwaters  &  Munn,  for  the  appellant : 

The  only  question  for  consideration,  arising  in  the  case,  is, 
whether  or  not  this  release  is  a  sufficient  bar  to  preclude  the 
appellant  from  recovering  this  trust  property  from  appellee 
by  a  suit  or  suits,  action  or  actions. 

It  is  submitted  that  there  is  no  evidence  showing  that  this 
real  estate  was  taken  into  consideration  at  the  time  this  release 
was  executed,  and  this  release  is  certainly  not  a  deed  of  con- 
veyance of  said  lots.     3  Washburn  on  Eeal  Property,  331. 

There  is  no  evidence  showing  that  appellant  intended  to 
release  her  equitable  title  in  and  to  this  property,  or  to  con- 
vey it  to  appellee  by  executing  this  release. 

In  general,  the  words  of  a  release  will  be  restrained  by  the 
particular  occasion  of  giving  it.  1  Levinz,  99,  235;  3  id. 
273;  1  Shower,  151;  2  id.  47;  2  Modern,  108  n,  281;  3  id. 
185,  277;  T.  Raymond,  399;  Palmer,  218. 

Construction  of  the  words,  release  of  all  claims,  suits,  de- 
mands, etc.  1  Modern,  64;  8  Coke,  150  b;  2  Saunders,  6  a; 
5  Coke,  706;  12  Modern,  465;  Salkeld,  578;  2  Rolle,  20; 
2  Connecticut,  120;  1  Burton  on  Real  Property,  15;  Little- 
ton, sec.  445 ;  Sheppard  Touchstone,  320. 

Mr.  Frank  Baker,  for  the  appellee: 

A  release  of  all  actions  and  causes  of  action  releases  every 
claim  which  a  party  can  not  get  without  an  action.  But  the 
release  embraces  "  all  demands,"  which,  Littleton  says,  is  the 
best  release  to  him  to  whom  it  is  given,  and  "  all  claims," 
which,  Lord  Coke  says,  is  a  stronger  word  than  demand.  A 
release  of  demands  discharges  all  sorts  of  actions,  real,  per- 
sonal and  mixed,  rights  and  titles,  conditions  before  and  after 
breach,  appeals,  rents  of  all  kinds,  covenants,  annuities,  con- 
tracts, etc.  Litt.  sec.  508;  Co.  Litt.  291;  8  Bacon's  Abridg. 
283;  Comyn's  Digest,  title,  Release  E. ;  Scott  v.  Morris,  9 
Serg.  &  R.  124;  Jordan  v.  Sanders,  2  Roll.  Abr.  407. 
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Per  Curiam:  This  was  a  bill  in  chancery,  filed  in  the 
court  below,  by  appellant,  against  appellee,  alleging  that,  in 
1871,  complainant  entrusted  to  defendant  the  sum  of  $1500 
to  invest  for  her  in  certain  lots  in  the  city  of  Chicago;  that 
the  defendant  took  the  title  to  said  described  real  estate  in 
his  own  name,  without  complainant's  knowledge  or  consent, 
and  afterwards  defendant  admitted  to  complainant  that  said 
lots  belonged  to  complainant,  and  that  he  held  title  to  the 
same  for  complainant's  benefit;  but  that  since  then  defendant 
refused  to  convey  the  same  to  complainant.  The  prayer  of  the 
bill  was  for  a  conveyance. 

The  defendant  pleaded  the  following  release : 

"Know  all  men  by  these  presents,  that  I,  Jane  Thorp  Peed, 
(born  Bradley,  and  sometimes  called  Moss,)  of  the  city  of 
Chicago,  for  and  in  consideration  of  the  sum  of  $800,  and  all 
the  furniture  in  the  rooms  lately  occupied  by  me  at  No.  287 
West  Randolph  street,  Chicago,  to  me  paid  and  delivered  by 
Tom  Moss,  of  said  city  of  Chicago,  (the  receipt  whereof  I 
do  hereby  acknowledge,)  have  remised,  released  and  forever 
discharged,  and  do  hereby  for  myself,  my  heirs,  executors, 
etc.,  remise,  release  and  forever  discharge  the  said  Tom  Moss, 
his  heirs,  executors  and  administrators,  of  and  from  all  claims, 
debts,  demands,  actions  and  causes  of  action  of  every  name 
and  nature  which  I  now  have,  or  which  may  result  from  the 
existing  state  of  things,  from  any  and  all  acts,  conduct,  con- 
tracts, doings  and  omissions,  from  the  beginning  of  the  world 
until  this  day. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
seal  this  16th  day  of  January,  A.  D.  1877. 

"  Jane  Thorp  Peed."  [seal.] 

Complainant  filed  a  replication  traversing  the  plea,  and 
upon  this  issue  the  cause  was  tried. 

The  evidence  showed  that  complainant  and  defendant  had 
lived  and  cohabited  together,  as  husband  and  wife,  from  1871  to 
1877.     During  that  time  defendant  had  received  about  $1700, 
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a  portion  of  which  was  lost,  and  the  balance  invested  in  the 
real  estate  in  controversy  in  the  name  of  defendant.  In  1877 
they  separated,  and  at  a  settlement  it  was  agreed  defendant 
should  pay  complainant  $800  and  give  her  certain  furniture, 
and  she  would  execute  the  release,  which  was  accordingly 
done. 

Appellant's  case  is  devoid  of  merit.  The  evidence  clearly 
shows  the  parties  intended,  by  the  release,  to  make  a  full  and 
complete  settlement  of  all*  their  transactions,  including  that 
in  relation  to  the  lots  in  question,  and  the  release  is  sufficiently 
broad  in  its  terms  to  include  complainant's  interest  in  the  lots, 
and  we  hold  does  release  the  same. 

The  judgment  of  the  court  below  will  be  affirmed. 

Judgment  affirmed. 


The  People  ex  rel.  Samuel  H.  McCrea 

v. 

George  F.  Atchison  et  al. 

Filed  at  Ottawa  June  16,  1880. 

1.  Lien — duration  of  lien  of  special  assessment.  The  meaning  and  object  of 
the  legislation  in  relation  to  the  West  Park  and  boulevard  in  Cook  county- 
was  to  charge  the  lots,  etc.,  benefited,  with  their  share  of  the  expense  of 
making  the  improvements  proposed  in  the  act,  to  be  ascertained  by  assess- 
ment, and  the  time  of  five  years  was  allowed  for  making  a  valid  assessment. 
But  a  valid  assessment,  once  made,  is,  under  the  act,  declared  a  lien,  and  it 
can  only  be  discharged  by  payment.  The  amount  of  the  assessment,  when 
once  fixed  within  five  years,  remains  a  charge  until  paid. 

2.  Special  assessment — limitation  of  five  years.  The  five  years'  limitation 
in  section  5  of  the  act  of  January  27,  1869,  in  regard  to  assessments  for  park 
purposes,  was  made  for  cases  of  an  abortive  effort  at  an  assessment,  involving 
the  necessity  of  a  new  assessment,  and  has  no  reference  to  the  case  of  a  first 
and  valid  assessment. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
Mason  B.  Loomis,  Judge,  presiding. 
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Mr.  George  W.  Smith,  and  Mr.  R.  A.  Childs,  for  the 
appellant: 

The  list  of  delinquent  lands  filed  with  the  county  clerk  in 
1879  included  those  upon  which  one  or  more  installments  of 
the  "West  Park  and  boulevard  assessment"  remained  un- 
paid. The  application  for  judgment  for  taxes  for  the  year 
1878  and  prior  years  was  refused  by  the  county  court,  for  the 
reason  that  the  statute  did  not  permit  the  collection  of  such 
assessment  after  five  years  from  the  confirmation  of  the  same. 

The  validity  of  the  "West  Park  and  boulevard  assessment" 
was  not,  and  is  not,  called  in  question.  That  has  been  held 
by  this  court  to  have  been  regularly  and  properly  levied. 
Andrews  v.  The  People,  83  111.  529. 

Section  13  of  the  act  of  February  27,  1869,  (1  P.  L.  1869, 
p.  340,)  provides,  that  after  the  confirmation  of  the  assess- 
ment the  clerk  of  the  circuit  court  shall  file  a  copy  thereof 
with  the  clerk  of  the  county  court,  "and  said  assessment  shall 
be  a  lien  upon  the  said  several  lots,"  etc.  Section  5  of  the 
act  of  April  19,  1869,  provides,  that  "  if  any  assessment  made 
by  virtue  of  this  act,  or  of  the  act  to  which  this  is  an  amend- 
ment, shall  be  annulled  or  set  aside,  a  new  assessment  may  be 
made,  returned  and  acted  upon  in  like  manner  and  upon  like 
notices,  and  with  the  same  rights  to  the  parties  interested,  as 
in  the  first.  If,  from  any  cause,  the  commissioners  shall 
fail  to  collect  the  whole  or  any  portion  of  any  assessment 
levied  for  the  purposes  authorized  by  said  act,  and  which 
shall  not  be  canceled  or  set  aside,  the  said  commissioners 
may,  at  any  time  within  five  years  after  the  confirmation 
of  the  original  assessment,  direct  a  new  assessment  to  be 
made,  *  *  *  it  being  the  true  intent  and  meaning  of 
this  section  to  make  the  costs  and  expenses  of  such  improve- 
ment a  charge  upon  the  property  assessed  therefor,  to  the 
amount  of  its  proportional  benefit,  as  hereinbefore  provided, 
for  the  full  period  of  five  years  from  the  confirmation  of  the 
original   assessment,  and   for  such   longer  period   as   may  be 
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required  to  collect,  in  due  course  of  law,  any  new  assessment 
hereby  authorized  within  that  period." 

No  new  assessment  was  ever  made  under  the  act  of  April 
19,  1869,  or  the  act  of  May  2,  1873. 

The  first  named  act  made  the  assessment  a  lien  and  fixed 
no  limit  to  its  duration.  The  intent  of  the  several  acts  is  to 
make  the  property  benefited  pay  the  cost  of  the  improvement 
at  whatever  distance  of  time,  and  not  to  release  it  until  pay- 
ment should  be  made. 

Mr.  John  P.  Wilson,  for  the  appellees : 

The  lien  of  the  original  assessment  expired  five  years  after 
its  confirmation.  No  proceedings  were  ever  instituted  to  levy 
a  second  or  subsequent  assessment  upon  property  which  failed 
to  pay  the  original  assessment,  so  that  all  provisions  of  the 
statutes  extending  the  duration  of  the  lien  in  case  of  a  second 
or  subsequent  assessment  have  no  force  or  application  in  the 
case  at  bar. 

The  extension  of  time  to  collect  a  new  assessment  in  nowise 
extends  the  lien  of  the  original  assessment  or  the  time  for  its 
collection. 

That  it  was  clearly  the  intention  of  the  General  Assembly 
that  the  lien  of  the  original  assessment  should  expire  in  five 
years,  is  apparent  from  section  9  of  the  act  of  1873.  Rev. 
Stat.  1874,  p.  705. 

The  law  abhors  secret  liens.  While  an  assessment  is  in  the 
hands  of  the  collector,  parties  dealing  with  the  property  can 
ascertain,  by  applying  to  the  proper  officer,  what  is  claimed  as 
due  upon  the  property;  but  after  judgment  has  been  rendered 
on  an  assessment,  if  no  further  steps  are  taken  for  its  collec- 
tion, it  drops  from  the  books,  and  nowhere  appears  as  a  charge 
against  the  property  and  becomes  strictly  a  secret  lien.  The 
act  of  1873  was  passed  to  protect  purchasers,  and  provides 
for  giving  notice  of  the  assessment  through  the  recorder's 
office  for  five  years  from  the  confirmation  of  the  original 
assessment. 
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The  parties  who  purchased  the  property  in  1878  took  it 
free  from  the  lien  of  the  assessment  under  the  provisions  of 
section  278  of  the  general  Revenue  law. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

A  majority  of  this  court  hold  that  the  limitation  to  five 
years,  in  the  statute  in  question,  has  reference  to  the  time 
within  which  a  valid  assessment  may  be  made.  The  meaning 
and  object  of  the  legislation  was  to  charge  the  land  in  ques- 
tion with  its  share  of  the  expense  of  making  the  improvement 
in  question,  to  be  ascertained  by  assessment,  and  the  term  of 
five  years  was  allowed  for  the  making  a  valid  assessment.  A 
valid  assessment,  once  made,  was  a  lien,  and  could  only  be 
discharged  by  payment  of  the  assessment.  This  statute  was 
intended  to  charge  the  land  at  once  for  an  unascertained 
amount,  to  be  fixed  by  assessment.  The  only  effect  of  this 
five  years  limitation  is,  that  the  amount  must  be  fixed  and  lim- 
ited to  a  specific  amount  within  five  years;  otherwise  the 
land  should  be  discharged.  The  amount,  when  fixed,  was  to 
remain  a  charge  till  paid.  The  five  years  limitation  was  made 
for  cases  of  an  abortive  effort  at  assessment,  involving  the- 
necessity  of  a  new  assessment,  and  has  no  reference  to  the 
case  of  a  first  valid  assessment. 

The  judgment  must  be  reversed,  and  the  cause  remanded 
for  judgment  against  the  lands  for  the  assessments  in  ques- 
tion. 

Judgment  reversed. 
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Rich  a  ed  Goodbody  et  al. 

v. 
Francis  A.  Goodbody  et  al 

Filed  at  Ottawa  June  16,  1880. 

1.  Administrator's  sale — not  affected  by  mere  irregularities.  Where  there 
are  debts  of  an  intestate  to  be  paid,  and  the  court  ordering  the  sale  of  land 
to  pay  them  has  jurisdiction,  no  mere  irregularities  in  conducting  it  will 
vitiate  the  sale  as  to  a  bona  fide  purchaser. 

2.  Same — when  not  fraudulent  in  fact.  Where  an  administratrix,  believing 
she  had  power  to  sell  the  land  of  her  deceased  husband  at  private  sale,  made 
a  bargain  for  its  sale  at  about,  its  true  value,  but  on  learning  that  she  could 
not  thus  pass  the  title  of  the  minor  heirs,  procured  an  order  of  court  for  its 
sale  to  pay  debts,  under  which  it  was  sold  to  the  person  agreeing  to  purchase 
at  private  sale,  at  a  less  sum  than  was  agreed  upon,  it  being  agreed  that  he 
was  to  pay  the  price  first  fixed  without  regard  to  the  price  at  which  he  bid 
off  the  same,  it  was  held,  that  this  arrangement  did  not  show  any  actual  fraud 
in  the  sale. 

8.  Same — delay  in  taking  steps  to  set  aside  An  administratrix's  sale  of  land 
to  pay  debts  will  not  be  set  aside  in  equity  at  the  suit  of  the  heirs  after  the 
lapse  of  nineteen  years,  on  account  of  mere  irregularities,  or  even  corrupt 
practices  that  may  have  occurred  at  the  sale,  even  though  no  statute  of  limit- 
ations may  have  run  against  the  heirs,  except  where  it  may  be  equitable  to 
do  so.  (Per  Scott,  Craig  and  Scholfield,  Mulkey  not  hearing  the  case.) 

4.  Assignment — what  amounts  to  an  equitable  one.  Where  an  administratrix 
paid  off  and  took  up  a  note  and  mortgage  given  by  her  deceased  husband, 
with  her  own  money,  it  was  held,  that  this  was  no  extinguishment  of  the 
debt,  but  that  it  might  very  justly  be  regarded  as  equivalent  to  an  assignment 
of  the  securities  to  herself,  and  that  she  might  properly  procure  an  order  of 
court  to  sell  lands  of  her  intestate  to  pay  the  same. 

5.  Amendment — of  bill,  by  new  matter,  after  great  delay.  Where  leave  was 
asked  to  amend  a  bill  to  set  aside  an  administratrix's  sale  of  land  on  the 
hearing  of  the  cause,  by  the  introduction  of  new  matter  presenting  a  new 
ground  of  relief,  more  than  twenty-six  years  after  the  sale,  and  which  would 
require  a  rehearing  of  the  whole  case  upon  a  new  answer  and  further  testi- 
mony, which  was  refused,  it  was  held,  there  was  no  error  in  refusing  the 
leave  to  amend. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
M.  F.  Tuley,  Judge,  presiding. 
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Brief  for  the  Appellants. 

Messrs.  Cook  &  Upton,  and  Mr.  A.  C.  Story,  for  the 
appellants : 

Appellants  object  that  the  sale  was  void. 

1.  Because  made  en  masse  and  not  in  governmental  sub- 
division, while  the  property  was  susceptible  of  division, 
whereby  they  were  greatly  prejudiced,  and  the  land  failed  to 
bring  its  full  value.  Hay  v.  Baugh,  77  111.  500;  McHany  v. 
Schenclc,  88  id.  357. 

2.  The  deed  of  the  administratrix  does  not  follow  the 
description  in  the  decree,  and  therefore  is  void. 

3.  The  alleged  debt  was  fraudulent  and  had  been  paid  be- 
fore the  sale.  The  purchaser  knew  this,  as  it  was  secured  by 
a  recorded  trust  deed  on  the  property,  given  in  the  lifetime  of 
Richard  Goodbody,  and  paid  April  22,  1851,  and  Frank  noti- 
fied before  sale. 

4.  The  sale  was  fraudulently  and  oppressively  made  of 
the  whole  property  at  $1200,  when  a  less  amount  would  have 
paid  the  alleged  debt,  and  the  law  required  only  so  much  as 
was  necessary  to  be  sold. 

5.  Because  collusive  and  fraudulent,  and  the  purchaser 
prevented  others  from  bidding. 

The  rule  is  well  settled  that  where  the  purchaser  at  an  ad- 
ministrator's sale  discourages  bidders  with  a  view  of  procur- 
ing the  property  at  a  low  price,  such  sale,  even  if  made 
through  a  third  party,  and  not  at  a  gross  under  value,  is 
fraudulent  and  void,  without  regard  to  the  price  the  property 
actually  brought,  and  the  heirs  may  recover  it  back  without  a 
tender  of  the  purchase  money.  Robinson  v.  Wall,  2  Phil. 
Ch.  Eng.  372;  Johns  v.  Norris,  12  C.  E.  Green,  485;  S.  C. 
7  C.  E.  Green,  103. 

The  greatest  fairness  is  required  of  those  entrusted  by  law 
to  conduct  judicial  sales,  and  those  purchasing  at  such  sales, 
and  any  agreement,  contract  or  arrangement  calculated  to  prevent 
competition  at  the  sale,  being  contrary  to  public  policy  and  a 
fraud  before  the  law,  will  vitiate  the  sale.  Wilson  v.  Kellogg, 
77  111.  47. 
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The  law  vests  the  administrator  with  a  mere  naked  power 
to  sell  such  title  as  deceased  had.  Hence  a  purchaser  at 
such  sale  takes  the  risk  of  the  title  and  the  validity  of  the 
proceeding  under  which  the  sale  is  made,  upon  himself. 
Bishop  v.  O'Connor,  69  111.  431;  Beebe  v.  Saulter,  87  id.  518. 

Complainants  below  claiming  as  heirs  of  their  deceased 
father,  Richard  Goodbody,  Francis  A.  Goodbody,  defendant, 
was  not  a  competent  witness  against  them.  Rev.  Stat.  1874, 
ch.  51,  Evidence,  sec.  2;  Straubher  v.  Mohler,  80  111.  21; 
Roberts  v.  Pierce,  Admr.  79  id.  378;  Steele  et  al.  Admrs.  v. 
Clark,  77  id.  471 ;  Beget  v.  Bell,  id.  593. 

It  appears  that  when  the  premises  were  sold,  about  sixty 
acres  of  the  land  was  covered  with  valuable  timber,  which 
defendant,  Francis  A.,  cut  up  into  wood  and  sold,  and  con- 
verted to  his  own  use  330  cords  in  the  winter  of  1865-6; 
that  he  has  been  in  possession,  receiving  the  rents  and  profits. 
The  bill  prays  an  accounting  with  him  of  the  rents  and  profits, 
and  waste,  etc.,  and  at  the  hearing  the  appellants  asked  leave 
to  make  two  formal  amendments,  which  was  denied  and 
exception  taken.  We  submit  this  was  error.  Rev.  Stat. 
1874,  ch.  8,  sees.  1-9;  ch.  110,  sec.  24. 

The  motion  should  have  been  granted  upon  some  terms. 
Protection  Life  Insurance  Co.  v.  Foote,  79  111.  361;  Grisivold 
v.  Shaw,  id.  449;  Healey  v.  Charnley,  id.  592;  Thompson  v. 
Sornberger,  78  id.  353;  Misch  v.  Mc Alpine,  id.  507;  Teutonia 
Life  Insurance  Co.  v.  Miller,  77  id.  22;  Scheel  v.  Eidmond,  id. 
301 ;  Cogshall  v.  Beesley,  76  id.  445 ;  Chester  and  Tamaroa 
Coal  Co.  v.  Lickiss,  72  id.  521. 

Mr.  W.  C.  Goudy,  and  Mr.  John  E.  Dalton,  for  the 
appellees: 

The  variance  of  the  description  of  the  administratrix's 
deed  with  the  decree  of  sale  does  not  make  it  void.  The 
decree  describes  the  property  as  the  1ST.  E.  J  of  sec.  29,  44,  12 
E.  3d  P.  M.  containing  160  acres.  The  deed  describes  it  the 
same  as  above,  and  then  adds,  "  excepting  and  reserving  there- 
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from  the  following,  to-wit:"  (giving  the  reservation  by  metes 
and  bounds),  containing  in  all  22yo6Q  acres,  all  in  Lake 
county.  The  deed  was  valid  to  convey  102  y^-  acres,  being 
all  that  the  intestate  owned  of  the  quarter  at  his  death.  No 
relief  is  asked  in  the  bill  on  this  ground. 

We  invoke  the  well  known  rule  that  it  is  the  policy  of  the 
law  to  uphold  judicial  sales,  and  especially  after  so  great  a  lapse 
of  time  as  has  occurred  in  this  case.  Botsford  v.  0' Conner 
et  al.  57  111.  72;  Iverson  et  al.  v.  Loberg,  26  id.  179;  Mulford 
v.  Stralzenback  et  al.  46  id.  303  ;  Madden  v.  Cooper,  47  id.  339 ; 
Moffett  et  al  v.  Moffett,  69  id.  641. 

After  the  case  had  been  fully  heard,  taken  under  advise- 
ment by  the  court,  and  decided  by  the  court  against  the  com- 
plainants, they  asked  leave  to  make  two  amendments. 

On  trial  the  defendant  claimed  that  the  complainants  were 
not  entitled  to  relief,  among  other  things,  because  they  had 
received  the  benefit  of  $1000,  which  had  been  paid  as  the 
price  of  the  land,  and  had  made  no  offer  to  refund  it.  This 
was  one  of  the  reasons  assigned  by  the  court  for  dismissing 
the  bill. 

The  court  also,  in  deciding,  held  that  the  sale  was  valid, 
and  that  the  purchaser  had  not  been  guilty  of  any  fraud,  or- 
even  improper  conduct,  but  that  his  only  liability  was  for  the 
balance  of  the  purchase  money  which  remained  unpaid.  There- 
upon the  complainants  asked  leave  to  amend  the  bill  so  as  to 
pray  for  a  decree  for  the  $200  unpaid,  with  interest,  which,  on 
objection,  was  refused. 

The  action  of  the  court  was  correct.  The  application  was 
addressed  to  the  discretion  of  the  judge,  and  he  exercised  it 
in  a  proper  manner.  The  parties  were  satisfied  with  their 
case,  and  went  to  a  hearing  knowing  all  the  facts,  and  there 
was  nothing  in  the  general  equity  or  justice  of  the  case  to 
justify  the  court  in  allowing  the  amendment  as  a  part  of  the 
original  litigation. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  bill  in  this  case  was  brought  by  Eichard  Goodbody 
and  Jane  E.  Dady,  heirs  of  Richard  Goodbody,  deceased,  to 
set  aside  a  sale  of  the  lands  described  as  having  been  col- 
lusively  and  fraudulently  made  by  the  administratrix  to 
Francis  A.  Goodbody. 

At  the  time  of  his  death,  which  occurred  on  the  3d  of  De- 
cember, 1850,  Richard  Goodbody  was  the  owner  of  the  lands 
which  are  the  subject  of  this  litigation.  He  died  intestate. 
Soon  after  his  death  his  widow,  Catharine  Goodbody,  was 
appointed  administratrix  of  his  estate.  Previous  to  his  death 
Richard  Goodbody  had  borrowed  the  sum  of  $300,  and 
secured  the  same  by  trust  deed  on  these  lands.  It  does  not 
appear  the  intestate  left  any  personal  property  that  could  be 
applied  to  the  payment  of  the  mortgage  indebtedness.  The 
administratrix,  however,  with  her  own  money,  derived  from 
her  father's  estate,  paid  the  holder  the  amount  of  his  claim, 
which  then  amounted  to  $480,  and  took  the  note  and  mort- 
gage to  herself. 

On  application  to  the  county  court  of  the  county  where  the 
lands  are  situated,  an  order  was  made  for  the  sale  of  the  premises 
to  pay  the  debts  of  the  estate,  the  principal  one  being  the  debt 
secured  by  the  trust  deed.  Under  that  order  a  sale  of  the 
land  was  made,  and  Francis  A.  Goodbody  became  the  pur- 
chaser, went  into  possession  at  once,  and  has  since  continued 
in  the  occupancy  of  such  lands. 

It  is  that  sale  that  complainants  seek  to  have  set  aside,  and 
to  have  an  account  taken  as  to  defendant  Francis  A.  Good- 
body,  of  the  rents  and  profits  since  he  has  been  in  possession, 
and  for  waste  by  him  committed  in  removing  timber.  On 
the  hearing  in  the  circuit  court  the  bill  was  dismissed  for 
want  of  equity,  and  complainants  bring  the  case  to  this  court 
on  appeal. 

Numerous  objections  have  been  taken  to  the  validity  of  the 
sale  of  the   property  made   by  the  administratrix,  but   in  the 
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view  we  have  taken  it  will  not  be  necessary  to  remark  upon 
all  of  them. 

There  was  authority  in  the  administratrix  to  make  the  sale 
of  the  property,  and  no  mere  irregularity  in  conducting  it 
will  vitiate  the  sale  as  to  a  bona  fide  purchaser.  The  debt 
due  from  the  intestate  was  not  in  fact  discharged.  It  is 
true  the  administratrix  had  paid  the  debt  to  the  holder,  but 
it  was  with  her  own  money,  and  what  was  done  may  very 
justly  be  regarded  as  equivalent  to  an  assignment  of  the 
securities  to  herself.  There  being  debts  to  be  paid,  and  the 
court  having  acquired  jurisdiction  of  the  parties  in  interest 
in  the  usual  mode,  the  order  of  sale  made  by  the  county  court 
was  valid. 

That  which  seems  to  be  most  confidently  relied  on  as  ren- 
dering the  sale  fraudulent,  and  therefore  void,  is  what  is 
termed  a  corrupt  agreement  between  the  administratrix  and 
the  purchaser,  made  prior  to  the  sale,  that  he  should  have  the 
land  for  $1000,  and  a  lot,  to  be  conveyed  to  the  son  of  the 
administratrix,  of  the  value  of  $200. 

On  this  branch  of  the  case  it  may  be  remarked  that  the 
evidence  fails  to  show  there  was  any  fraud  in  fact  in  the 
transaction.  The  administratrix  was  herself  the  principal 
if  not  the  only  creditor  of  the  estate.  She  desired  to  sell  the 
land  belonging  to  the  estate,  and  it  was  the  belief  of  herself 
and  the  purchaser  that  it  could  be  done  at  private  sale.  The 
terms  of  a  sale  were  agreed  upon  between  them,  but  on 
taking  counsel  it  was  ascertained  it  would  be  necessary 
to  have  the  property  sold  under  the  order  of  the  court,  to 
divest  the  interests  of  the  minor  heirs.  That  was  done.  No 
doubt  it  was  the  understanding  that  defendant  should  have 
the  property  at  the  price  agreed  upon,  no  matter  what  sum 
might  be  bid  for  it  at  the  sale.  Under  the  agreement,  had 
there  been  no  bid  equivalent  to  the  price  agreed  upon,  still 
defendant  would  have  been  obligated  to  take  the  land  at  that 
price,  and  had  it  exceeded  that  sum  he  was  bound  to  pay  no 
more.     While  it   may    be  the  price  defendant   w'as  to  pay  for 
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the  land,  had  he  obtained  a  good  unencumbered  title  to  the 
whole  tract  sold,  was  something  less  than  its  actual  value,  yet, 
in  view  of  what  transpired  as  to  the  title,  the  price  paid  was 
a  very  liberal  one,  and  was  no  doubt  more  than  defendant 
or  any  one  else  would  have  been  willing  to  pay. 

It  will  be  remembered  the  sale  of  the  land  was  made  on 
the  12th  day  of  March,  1853,  and  this  bill  was  not  filed  until 
September,  1872.  One  of  complainants,  Richard,  was  then 
nearly  twenty-two  years  of  age,  and  the  other,  Jane,  was  then 
over  twenty-three  years  of  age.  No  statute  of  limitation 
had  then  run  against  both  of  them,  but  on  bill  filed  to  set 
aside  a  sale  on  account  of  mere  irregularities,  or  even  cor- 
rupt practices,  that  may  have  occurred  at  the  sale,  the  great 
length  of  time  suffered  to  elapse  before  asking  relief  may 
well  be  considered.  Were  only  jurisdictional  questions  in- 
volved, less  consideration  would  be  given  to  such  an  argument. 

The  sale  was  reported  to  the  county  court,  was  approved, 
and  has  stood  for  a  period  of  nineteen  years,  unchallenged  in 
any  appropriate  mode  in  which  relief  could  be  given.  Had 
some  of  the  objections  now  insisted  upon,  as  to  the  regularity 
of  the  sale,  been  made  to  the  county  court,  it  may  be  that 
court  would  have  set  the  sale  aside  and  directed  a  new  one 
to  be  made.  But  no  considerations  of  equity  require  that 
that  should  be  done  now.  The  decision  need  not,  however, 
be  placed  on  any  statute  of  limitations,  but  on  the  ground 
that  after  the  lapse  of  so  great  a  period  of  time,  a  court  will 
not  set  aside  a  judicial  sale  for  mere  irregularities,  or  even 
vicious  practices  at  the  sale,  except  where  it  would  be  equit- 
able to  do  so,  and  then  only  upon  terms  to  be  imposed.  No 
case  warranting  equitable  relief  is  made  by  the  proofs  in  this 
cause. 

After  the  evidence  was  submitted,  complainants  asked  leave 
to  amend  their  bill  so  as  to  offer  to  refund  such  portion  of  the 
price  paid  by  defendant  as  may  have  been  used  for  their  sup- 
port and  maintenance,  and  upon  an  account  being  taken  of 
such    sum,  it  might  be  set   off  against   any  rents   due   from 
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defendant;  and  farther,  in  case  it  was  found  such  sale  could 
not  be  set  aside,  that  complainants  should  have  a  personal 
decree  against  defendant  Francis  A.  Goodbody  for  $200  and 
interest,  being  the  value  of  the  lot  he  was  to  convey  to 
Richard  as  a  part  of  the  consideration  he  was  to  pay  for  the 
land,  and  which  it  is  conceded  he  failed  to  convey;  but  leave 
was  denied,  and  that  decision  is  assigned  for  error. 

As  respects  the  latter  amendment  suggested,  it  maybe  said  it 
was  new  matter,  and  a  new  ground  of  relief  not  insisted  upon 
in  the  original  bill.  Leave  was  not  asked  to  make  this  amend- 
ment until  on  the  hearing  of  the  cause,  which  was  in  October, 
1879.  More  than  twenty-six  years  had  then  elapsed  since 
the  sum  claimed  became  due,  and  the  court  might  rightfully 
deny  leave  to  make  such  amendment.  Had  the  other  pro- 
posed amendment  been  allowed,  it  would  have  involved  a 
rehearing  of  the  whole  case  upon  a  new  answer  and  further 
testimony.  That,  under  the  circumstances,  the  court  in  its 
discretion  might  well  refuse  to  permit,  and  in  that  we  see  no 
abuse  of  that  discretion  with  which  courts  are  clothed  in  such 
matters. 

The  decree  will  be  affirmed. 

Decree  affirmed. 

In  that  part  of  this  opinion  which  places  stress  on  the 
lapse  of  time  as  an  element  to  be  considered  as  affecting  the 
propriety  of  setting  the  sale  aside,  only  Craig  and  Schol- 
field,  JJ.,  concur  with  the  writer.  Mulkey,  J.,  did  not 
hear  the  case. 
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William  Bobbins 

v. 

David  Roth. 

Filed  at  Ottawa  June  16,  1880. 

1.  Evidence — as  to  motive  of  party  in  making  special  contract.  In  an  action 
by  a  real  estate  broker,  against  a  person  whose  land  the  plaintiff  claimed  to 
have  sold,  to  recover  for  services  in  making  the  sale,  under  an  alleged  special 
agreement  in  regard  to  the  amount  per  acre  to  be  paid  as  compensation, 
evidence  offered  by  the  plaintiff,  showing  all  the  negotiations  between  the 
parties  relating  to  the  sale  of  the  land  as  the  inducement  to  make  the  par- 
ticular terms  relied  upon,  might  well  be  rejected  as  having  no  bearing  on  the 
issue  being  tried. 

2.  Exception — when  necessary.  A  party  can  not  avail  of  any  supposed 
error  of  the  trial  court  in  the  rejection  of  evidence  offered,  unless  it  appears 
an  exception  was  taken  to  the  decision  of  the  court  in  making  such  ruling. 

3.  Instructions — if  inconsistent,  but  working  no  injury.  In  an  action  to 
recover  for  services  the  court  gave  on  behalf  of  the  defendant  two  instruc- 
tions, in  one  of  which  was  laid  down  the  correct  rule  to  govern  the  jury  in 
case  there  was  evidence  to  justify  a  recovery  on  a  quantum  meruit.  The  other, 
in  substance,  directed  the  jury  that  no  recovery  could  be  had  unless  a  special 
contract  was  proven.  The  plaintiff  stated,  on  the  trial,  that  he  expected  to 
recover  only  upon  a  special  contract,  and  did  not  offer  any  evidence  as  to  the 
services  rendered  or  their  value.  While  the  two  instructions  were  not  entirely 
in  harmony  with  each  other,  it  was  considered  the  jury  were  not  likely  to 
have  been  misled  by  them;  so,  the  objection  that  they  were  not  consistent 
would  not  avail  as  ground  of  reversal. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; 
— heard  in  that  court  on  appeal  from  the  City  Court  of  Aurora, 
the  Hon.  Charles  D.  F.  Smith,  Judge,  presiding. 

Mr.  D.  J.  Crocker,  for  the  appellant: 

The  court  erred  in  overruling  plaintiff's  motion  for  a  new 
trial  and  in  entering  judgment  against  him. 

The  first  error  was,  in  rejecting  the  offered  testimony  of 
the  plaintiff  to  show  all  the  negotiations  between  the  parties 
relating  to  the  sale  of  the  land  and  services  rendered,  as  the 
inducement  to  make  particular  terms  for  the  sale. 
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The  defendant's  fourth  instruction  submits,  in  a  manner, 
the  question  of  a  recovery  under  the  quantum  meruit;  while 
the  seventh  is  directly  contradictory  of  the  former,  and  with- 
drew all  consideration  of  the  value  of  the  plaintiff's  services, 
thereby  confusing  and  misleading  the  jury  in  the  considera- 
tion of  the  evidence  on  a  material  question  and  issue  made 
by  the  pleadings. 

The  defendant's  sixth  instruction  is  misleading  and  errone- 
ous, in  being  based  upon  a  partial  view  of  the  facts,  and 
directing  attention  only  to  those  most  favorable  to  the  defend- 
ant, and  leaving  out  all  concurrent  facts  and  circumstances 
sustaining  the  plaintiff's  theory  of  the  case. 

We  submit  that  the  verbal  modification  of  the  contract 
as  first  obtained,  and  prompt  closing  by  deed  and  mort- 
gage with  the  same  purchasers, — with  a  consent  to  such 
modification  by  plaintiff,  and  in  the  entire  absence  of  any 
claim  that  he  released  his  right  to  commissions, — are  facts  not 
to  be  overlooked  in  an  instruction  purporting  to  give  a  sum- 
mary of  the  principal  facts  in  the  case;  and  that  neither  the 
fifth  nor  sixth  instruction,  under  the  facts  here  shown,  can  be 
said  to  correctly  give  the  law  as  applied  to  this  case,  and  laid 
down  in  the  following:  Rees  &  Ayer  v.  Spruanee,  45  111.  308; 
Short  v.  Millard,  68  id.  292;  Carter  v.  Webster,  79  id.  435; 
Wood  v.  Stephens,  46  Mo.  555;  Glenworth  v.  Luther,  21  Barb. 
145;  Rice  v.  Mayo,  107  Mass.  550;  Steward  v.  Mather,  32 
"Wis.  344;  Lawrence  et  al.  v.  Atwood,  1  Bradw.  218;  Wharton 
on  Agency,  sec.  328,  p.  327,  n.  3. 

We  further  submit,  that  the  first  instruction  given  for  the 
defendant  in  this  case  by  the  city  court  is  erroneous,  and, 
therefore,  misleading;  and  the  second  and  ninth,  following 
on,  are  open  to  a  like  objection,  when  considered  with  the 
facts  fully  established  in  this  case,  and  were  calculated  to 
mislead  the  jury. 

Messrs.  Gary,  Cody  &  Gary,  for  the  appellee. 

30—95  III. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  William  Rob- 
bins,  a  real  estate  broker,  in  the  city  court  of  Aurora,  against 
David  Roth,  to  recover  $10  per  acre  on  account  of  an  alleged 
sale  of  200  acres  of  land  owned  by  the  defendant.  On  the 
trial  of  the  cause  before  a  jury,  a  verdict  was  rendered  in 
favor  of  the  defendant,  upon  which  the  court  entered  a  judg- 
ment. This  judgment,  on  appeal  to  the  Appellate  Court, 
was  affirmed. 

It  is  contended  by  the  plaintiff  that  the  court,  on  the  trial, 
erred  in  refusing  to  allow  him  to  show  all  the  negotiations 
between  the  parties  relating  to  the  sale  of  the  land  as  the 
inducement  to  make  the  particular  terms  relied  upon.  What 
motive  the  plaintiff  may  have  had  in  making  a  definite  con- 
tract with  the  defendant,  if  proven,  would  have  been  of  little 
or  no  service  to  the  jury  in  determining  the  questions  in  issue 
between  the  parties,  and  for  this  reason  the  offered  evidence 
might  have  been  rejected;  but  if  the  offered  proof  could  have 
had  any  possible  bearing  on  the  case,  the  plaintiff  is  in  no 
position  to  take  advantage  of  the  ruling  of  the  court,  for  the 
reason  that  no  exception  was  taken  to  the  decision  of  the 
court  at  the  time  it  was  made,  as  will  appear  upon  an  inspec- 
tion of  the  record,  at  page  22,  where  the  offered  evidence 
appears  in  the  transcript. 

It  is  also  insisted  that  the  court  erred  in  giving  defendant's 
fourth  and  seventh  instructions — that  the  two  are  contradic- 
tory. The  two  instructions  may  not  be  entirely  in  harmony, 
but  it  is  difficult  to  perceive  how  they  could  mislead  the 
jury.  The  fourth  announces  a  correct  rule  to  govern  the 
jury,  if  there  was  evidence  to  justify  a  recovery  on  the  quan- 
tum meruit;  while  the  seventh,  in  substance,  informs  the  jury 
that  no  recovery  could  be  had  unless  a  special  contract  was 
established  by  the  evidence.  This  last  instruction  was  fully 
justified  from  the  declaration  of  the  plaintiff,  on  the  trial, 
that   he   only  expected   to  recover   under  and   by  virtue  of  a 
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special  contract  entered  into  between  him  and  the  defendant. 
Besides,  the  plaintiff  did  not  attempt  to  recover  by  proving 
that  he  rendered  certain  services,  and  then  proving  what  those 
services  were  worth. 

As  to  the  first,  second,  sixth  and  ninth  instructions,  which 
have  been  criticised,  we  perceive  no  substantial  objection  to 
them.  Indeed,  the  questions  involved  in  the  case  were  purely 
questions  of  fact,  which  the  jury  could  readily  understand  as 
well  without  instructions  as  they  could  with  them,  and  we  are 
unwilling  to  believe  that  the  jury  were  in  the  least  misled  by 
the  instructions  of  the  court.  Under  the  contract  entered 
into  between  the  parties,  unless  the  plaintiff  sold  the  land, 
consisting  of  three  80-acre  tracts,  for  the  defendant,  for  more 
than  $210  per  acre,  he  was  to  receive  no  compensation  what- 
ever, but  if  he  sold  for  more  than  that  amount,  he  was  to 
have  the  excess.  Whether  plaintiff  made  sale  of  the  land 
was  a  question  of  fact  for  the  jury,  and  by  the  verdict  they 
found  he  did  not,  and  the  evidence,  in  our  judgment,  was 
ample  to  sustain  the  finding. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


The  Galena  and  Southern  Wisconsin  Kailroad  Co. 

v. 
Eichard  Barrett. 

Filed  at   Ottawa  June  16,  1880. 

1.  Contract — construction — when  several  papers  construed  together.  Where 
a  contract  is  entered  into  with  a  railroad  company  for  a  certain  number  of 
its  bonds  secured  by  first  mortgage,  in  construing  the  same  it  should  be  read 
as  if  the  bonds  and  mortgage  were  set  out  therein  at  length. 

2.  Recoupment — matters  growing  out  of  contract  sued  on.  A  party  subscribed 
a  written  agreement  binding  himself,  on  a  certain  condition,  to  take  five  of 
the  bonds  of  a  railroad  company  of  $1000  each,  for  which  he  was  to  pay  $650 
for  each  bond  on  demand  of  the  secretary,  he  also  to  receive  five  shares  of 
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stock  for  each  bond  so  taken,  which  bonds  were  secured  by  a  first  mortgage 
on  the  railroad  property  and  run  for  twenty  years,  and  bearing  seven  per 
cent  interest,  payable  semi-annually  in  gold  coin,  which  mortgage  provided 
that  if  any  of  the  interest  on  the  bonds  was  not  paid  within  ninety  days 
after  due,  the  entire  principal  and  interest  coupons  should  become  immediately 
due.  He  received  and  paid  for  two  of  the  bonds,  upon  which  the  company 
made  default  in  the  payment  of  interest  for  more  than  ninety  days  before  it 
brought  suit  to  recover  damages  of  him  for  refusing  to  receive  and  pay  for 
the  other  three  bonds:  Held,  that  the  payment  of  interest  on  the  bonds  was 
a  vital  part  of  the  consideration,  and  that  the  failure  to  pay  the  interest  for 
ninety  days  made  the  bonds  become  due  and  payable,  and  that  the  party, 
when  sued  for  not  completing  his  contract,  might  recoup  the  amount  due  on 
his  two  bonds  against  the  damages  growing  out  of  his  refusal  to  accept  and 
pay  for  the  other  three  bonds. 

3.  Pleading — replication.  A  replication  to  a  plea,  which  neither  traverses 
ncr  confesses  and  avoids  it,  is  obnoxious  to  a  general  demurrer. 

4.  A  replication  to  a  plea  of  set-off  of  the  amount  due  on  certain  railroad 
bonds  sold  and  delivered  under  the  contract  sued  on,  which  avers  that  since 
the  commencement  of  the  action  suit  was  brought  to  foreclose  the  mortgage 
securing  these  and  various  other  bonds  by  a  majority  of  the  bondholders, 
with  the  consent  of  the  trustee,  and  a  decree  and  sale  had,  and  the  property 
of  the  plaintiff,  the  mortgagor,  bought  in  by  a  committee  of  the  bondholders,  for 
the  benefit  of  all  the  bondholders,  in  proportion  to  the  bonds  held  by  them,  is 
bad  as  showing  no  payment  in  whole  or  in  part,  or  any  tender,  and  as  failing 
to  show  any  proceedings  to  foreclose,  whereby  the  defendant  is  bound  and 
concluded. 

Appeal  from  the  Appellate  Court  for  the  Second  District; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Jo  Daviess  county,  the  Hon.  Wm.  Brown,  Judge,  presiding. 

This  was  assumpsit,  by  appellants  against  appellee.  The 
declaration,  omitting  the  caption,  is  as  follows : 

"For  that  whereas  the  said  plaintiffs,  being  a  railroad  com- 
pany, and  operating  said  railroad  from  Galena,  in  the  State 
of  Illinois,  to  Plattville,  in  the  State  of  Wisconsin,  and 
wishing  to  build  a  branch  of  their  said  railroad  to  Wingville 
and  equip  the  same,  and  said  plaintiffs  then  being  insolvent 
and  unable  to  raise  money,  and  owing  a  large  bonded 
and  general  indebtedness  at  the  time,  and  for  the  purpose  of 
raising  money  to  build  and  equip  the  same,  in  the  month  of 
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February,  A.  D.  1877,  the  defendant,  who  was  then  president 
of  the  corporation  and  a  bondholder  of  said  company,  with 
various  other  persons,  desirous  of  increasing  the  value  of 
their  bonds  by  extending  said  railroad  as  aforesaid,  entered 
into  and  subscribed  to  the  following  contract  and  agreement, 
by  which  they  agreed  to  take  the  number  of  first  mortgage 
bonds  of  the  Galena  and  Southern  Wisconsin  Railroad  Com- 
pany and  the  shares  of  stock  set  opposite  their  respective 
names,  and  pay  for  the  same  at  the  rate  of  $650  in  cash  for 
each  of  said  first  mortgage  bonds  and  five  shares  of  stock,  on 
demand  being  made  by  the  secretary  of  the  company,  the 
money  to  be  deposited  in  one  of  the  banks  of  Galena  as  col- 
lected, and  kept  as  a  special  fund  to  be  used  for  building  and 
equipping  an  extension  of  the  Galena  and  Southern  Wisconsin 
railroad  to  Wingville,  the  subscription  not  to  be  binding 
unless  one  hundred  of  the  said  bonds  be  subscribed  for. 
Which  said  subscription,  signed  by  the  defendant  and  other 
persons,  is  in  the  following  words  and  figures,  to-wit: 

"We,  the  undersigned,  hereby  agree  to  take  the  number 
of  first  mortgage  bonds  and  shares  of  stock  of  the  Galena 
and  Southern  Wisconsin  Railroad  Company  set  opposite  our 
names,  and  to  pay  for  the  same  at  the  rate  of  $650  in  cash 
for  each  one  thousand  dollar  bond  and  five  shares  of  stock,  on 
demand  being  made  by  the  secretary  of  the  company,  the 
money  to  be  deposited  in  one  of  the  banks  of  Galena  as  col- 
lected, and  kept  as  a  special  fund  to  be  used  for  building  and 
equipping  an  extension  of  the  Galena  and  Southern  Wisconsin 
railroad  to  Wingville.  This  subscription  not  to  be  binding 
unless  one  hundred  of  the  said  bonds  shall  be  subscribed  for. 

Galena,  February,  1877. 


R.  Barrett, 
W.  H.  Blewitt, 
James  M.  Ryan,  10 
J.  H.  Hellman 
D.  S.  Harris, 


No.  of 
Bonds. 

5 

Shares  of 
Stock. 
25        W.  Ennor, 

No.  of  Shares  of 
Bonds.     Stock. 

8         40 

5 

25        D.  Rochford, 

5 

25 

,10 

50        John  Lorrain, 

5 

25 

5 

25        J.  A.  Burrichter, 

5 

25 

10 

50        R.  H.  McClellan, 

5 

25 
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"  Signed  by  the  above  and  other  persons.  The  said  Richard 
Barrett,  the  defendant,  signing  the  same  by  the  name  and 
style  of  R.  Barrett.  And  said  plaintiffs  aver  said  contract  and 
agreement  here  shown  to  the  court  and  ready  to  be  produced 
when  necessary;  and  said  plaintiffs  further  aver:  There  were 
one  hundred  of  the  first  mortgage  bonds  and  said  shares  of 
stock  of  the  Galena  and  Southern  Wisconsin  Railroad  Com- 
pany subscribed  under  said  contract  and  agreement,  and  the 
same  thereby  became  binding  and  valid;  and  the  plaintiffs 
further  aver  that  the  said  defendant,  Richard  Barrett,  sub- 
scribed for  and  bound  himself  to  pay  in  cash  for  five  first  mort- 
gage bonds  and  twenty-five  shares  of  stock  aforesaid,  at  the 
rate  of  $650  for  each  one  thousand  dollar  bond  and  five 
shares  of  stock,  on  demand  being  made  by  the  secretary  of 
the  company,  the  money  to  be  deposited  in  one  of  the  banks 
of  Galena  as  collected,  and  kept  as  a  special  fund,  to  be  used 
for  building  and  equipping  an  extension  of  the  Galena  and 
Southern  Wisconsin  Railroad  to  Wingville;  and  the  plaintiffs 
further  aver  that,  by  a  vote  of  the  stockholders  of  said 
Galena  and  Southern  Wisconsin  Railroad  Company,  duly 
entered  of  record,  they  agreed  to  build  and  extend  a  branch 
or  extension  of  their  said  railroad  aforesaid  to  Wingville, 
in  consideration  of  said  subscription  and  the  payment  to 
them  in  cash  of  the  respective  amounts  subscribed  as  aforesaid, 
on  demand  being  made  by  the  secretary  of  the  company;  and 
the  said  plaintiffs  further  aver  that  the  directors  of  said 
Galena  and  Southern  Wisconsin  Railroad  Company,  under 
and  by  virtue  of  the  vote  of  the  stockholders  aforesaid,  and 
in  consideration  of  said  subscription  aforesaid,  and  the  sums 
of  money  paid  and  to  be  paid  on  said  subscription  aforesaid, 
to  said  company  aforesaid,  said  company  proceeded  to  con- 
struct and  build  their  said  extension,  or  branch  railroad,  from 
Phillips'  Corner  aforesaid  to  Wingville,  at  great  expense,  to- 
wit,  at  the  cost  and  expense  of  $50,000.  And  said  plaintiffs 
further  aver  that  a  demand  was  made,  to-wit,  on  the  10th 
day  of  May,  A.  D.  1877,  by  the  secretary   of  the  company 
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aforesaid,  upon  the  said  defendant,  to  pay  for  three  first  mort- 
gage bonds  and  fifteen  shares  of  stock  as  aforesaid,  being  for 
a  part  of  the  bonds  and  stock  so  subscribed  for  by  said  de- 
fendant as  aforesaid,  being  a  balance  due  and  owing  said 
plaintiffs  from  defendant  of  $1950,  and  the  interest  thereon 
from  demand  made,  being  the  balance  due  and  unpaid  by  the 
defendant  on  said  subscription  aforesaid ;  by  means  whereof, 
and  by  reason  of  the  premises,  he,  the  said  defendant,  then 
and  there  became  liable  to  pay  to  the  said  plaintiffs  the  said 
money  mentioned  according  to  the  tenor  and  effect  of  said 
contract  and  subscription,  and  being  so  liable,  he,  the  said 
defendant,  to-wit,  on  the  loth  day  of  May,  A.  D.  1877,  at  the 
county  and  circuit  aforesaid,  undertook  and  promised  to  pay 
the  said  secretary  aforesaid  the  said  sums  of  money  when 
afterwards  requested. 

"  Yet  the  said  defendant,  not  regarding  his  promises,  hath 
not,  although  often  requested  to  do  so,  as  yet  paid  to  the 
secretary  or  plaintiffs  the  said  sum  of  $1950,  and  the  interest 
thereon  now  due  and  owing  to  him,  or  any  part  thereof, 
but  so  to  do  hath  wholly  failed  and  refused  and  neglected  to 
pay  the  same,  or  any  part  thereof,  by  which  an  action  hath 
accrued  to  the  said  plaintiffs,  to  have  and  recover  from  said 
defendant  the  said  sum  of  $1950,  and  the  interest  thereon 
from  demand,  as  a  special  fund  as  aforesaid,  to  build  and 
equip  said  branch  or  extension  of  said  railroad  as  aforesaid, 
to  their  damage  of  $5000,  and  therefore  they  sue,"  etc.,  etc. 

It  is  only  necessary  to  notice  appellee's  fourth  plea,  which 
is  as  follows : 

"And  for  a  further  plea  in  this  behalf  as  to  the  said  first 
count,  said  defendant  says  actio  non,  because  he  says  that  the 
terms  of  said  supposed  contract  of  subscription  on  the  part 
of  said  plaintiffs  with  said  defendant  were,  that  on  the  pay- 
ment of  each  and  every  sum  of  $650  in  cash  they  would  deliver 
to  said  defendant  five  shares  of  stock,  and  one  of  their  first 
mortgage  bonds  of  $1000,  in  and  by  each   one  of  which  said 
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bonds  in  the  sum  of  $1000  in  gold  coin  of  the  United  States, 
which  they  promised  to  pay  to  the  bearer  in  twenty  years  from 
the  date  of  said  bond,  with  interest  thereon  at  the  rate  of  seven 
per  cent  per  annum,  payable  semi-annually  in  gold  coin  of  the 
United  States,  on  the  first  days  of  April  and  October  of  each 
and  every  year,  upon  the  presentation  and  surrender  of  the 
coupons  annexed  thereto,  as  they  became  severally  due,  and 
which  bonds  were  covered  by  a  further  agreement  on  the 
part  of  said  plaintiffs,  that  if  they  should  fail  to  pay  any  of  said 
interest,  when  the  same  became  due  and  payable  according  to 
the  tenor  and  eifect  thereof,  and  should  remain  in  such  default 
for  the  space  of  ninety  days,  then,  and  in  that  case,  the  prin- 
cipal of  said  bonds  should  become  immediately  due,  payable 
and  collectable.  That  in  part  compliance  with  said  supposed 
subscription,  the  said  defendant,  on,  to-wit,  the  15th  day  of 
June,  A.  D.  1877,  paid  to  said  plaintiffs  the  sum  of  $650  in 
cash,  and  received  therefor  from  said  plaintiffs  five  shares  of 
their  stock  and  one  of  their  said  first  mortgage  bonds,  No.  352, 
pursuant  to  said  supposed  subscription,  bearing  date  the  day 
and  year  last  aforesaid,  with  interest  coupons  annexed  thereto  as 
aforesaid,  the  first  thereof  becoming  due  on,  to-wit,  the  first 
day  of  April,  A.  D.  1878;  and  in  the  further  part  compliance 
with  said  supposed  subscription  the  said  defendant,  on  to-wit, 
the  15th  day  of  June,  A.  D.  1877,  paid  said  plaintiffs  a  further 
sum  of  $650  in  cash,  and  received  therefor  from  said  plaintiffs, 
pursuant  to  said  supposed  subscription,  another  five  shares  of 
their  stock  and  another  of  their  said  first  mortgage  bonds,  No. 
395,  bearing  date  the  day  and  year  last  aforesaid,  with  interest 
coupons  annexed  thereto  as  aforesaid,  the  first  thereof  becoming 
due  on  the  first  day  of  April,  A.  D.  1878,  which  said  two 
bonds  and  the  interest  coupons  thereto  respectively  annexed, 
the  said  defendant  owned  and  possessed  from  the  day  of  the 
date  thereof  ever  since ;  and  said  defendant  avers  that  the 
said  plaintiffs  did  not  pay  said  interest  on  either  one  of  said 
bonds,  or  any  part  thereof,  when  the  same  became  due  and 
payable,   or   at   any   other  time  whatever,   according  to  the 
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tenor  and  effect  thereof,  or  in  any  other  manner  whatever, 
but  wholly  failed  therein,  and  was  in  default  in  the  payment 
of  said  interest  on  each  one  of  said  bonds  for  more  than 
ninety  days  before  the  commencement  of  this  suit,  whereby 
the  whole  principal  sum  of  each  of  said  bonds  became  and 
was  due  and  payable  to  said  defendant,  as  was  also  the  inter- 
est thereon,  as  therein  promised,  before  the  day  of  the  com- 
mencement of  said  suit,  to-wit,  at  the  county  aforesaid,  and 
said  plaintiffs  have  not  paid  said  two  bonds,  nor  either 
one  of  them,  nor  any  part  thereof,  to  said  defendant,  or  other- 
wise howsoever,  nor  performed  in  any  manner  their  said  part 
of  said  supposed  contract  of  subscription,  but  have  wholly 
failed,  neglected  and  refused  so  to  do,  to  the  great  damage  of 
said  defendant,  to-wit,  in  the  sum  of  $3000,  which  sum  ex- 
ceeds the  said  damages  sustained  by  said  plaintiffs  by  reason 
of  the  non-performance  by  said  defendant  of  the  other  part 
of  said  supposed  contract  of  subscription  in  said  first  count 
mentioned,  and  the  said  defendant  is  entitled,  and  hereby 
offers  to  recoup  so  much  of  the  said  damages  sustained  by 
said  defendant  as  shall  equal  the  said  damages  sustained  by 
said  plaintiffs  by  reason  of  the  matters  set  forth  in  said  first 
count.  And  this  the  said  defendant  is  ready  to  verify;  where- 
fore he  prays  judgment,"  etc. 

Appellants  filed  two  replications  thereto,  as  follows: 
First.  And  the  said  plaintiffs,  for  replication  to  defendant's 
fourth  amended  plea  of  recoupment  by  him  filed  in  the  above 
cause,  say,  precludi  non,  because  they  say  that  the  first  mortgage 
bonds,  being  numbers  352  and  395,  with  the  coupons  attached 
thereto,  as  therein  pleaded,  were  and  are  the  bonds  and  gen- 
eral indebtedness  of  the  said  plaintiffs,  and  were  secured 
under  the  said  first  mortgage,  on  said  railroad  and  its  property, 
made  on  the  first  of  October,  A.  D.  1872,  and  that  said  rail- 
road company,  at  and  before  the  making  of  the  contract  and 
agreement  sued  on,  was  insolvent  and  had  made  default  in  the 
payment  of  the  interest  on  its  bonds;  and  the  defendant  was 
the  president  of  said  railroad  company  and  the  holder  of  the 
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first  mortgage  bonds  aforesaid,  and  wishing  to  build  and 
extend  said  railroad  to  increase  the  value  of  said  first  mort- 
gage bonds  then  held  by  him,  and  being  unable  to  raise 
money  therefor,  said  defendant  and  other  bondholders,  as 
aforesaid,  entered  into  said  contract  and  agreement  sued  on, 
at  the  instance  and  by  the  procurement  of  the  said  defendant, 
to  create  a  separate  and  special  fund  for  the  purpose  of  con- 
structing and  equipping  said  extension  or  branch  railroad, 
and  the  said  defendant  then  and  there  subscribed  for  five  of 
said  first  mortgage  bonds  for  $1000  each,  and  twenty- five 
shares  of  stock  of  $100  each  in  said  company,  and  agreed 
to  pay  in  cash  for  each  of  said  first  mortgage  bonds  and 
five  shares  of  stock  aforesaid  the  sum  of  $650,  as  a  special 
fund  to  build  and  extend  said  railroad  as  aforesaid  •  and 
the  said  defendant  well  knew  that  the  said  plaintiffs  had 
made  default  in  the  payment  of  the  coupons  and  interest  on 
said  first  mortgage  bonds,  and  that  said  first  mortgage  bonds, 
by  reason  of  not  paying  the  interest  on  said  bonds,  were  by 
their  terms  then  due  and  payable  when  said  contract  and 
agreement  sued  on  were  made  and  entered  into;  and  when 
the  bonds  therein  pleaded  were  delivered  to  said  defendant 
under  said  contract,  they  were  depreciated  in  value  and  sold 
at  said  depreciation  in  consequence  thereof;  and  said  defend- 
ant entered  into  said  contract  to  give  value  to  said  bonds  and 
procured  others  of  his  co-obligors  to  enter  into  the  same  to 
raise  money  as  a  special  fund  to  build  and  equip  said  branch 
or  extension  as  aforesaid,  and  said  bonds  aforesaid,  when 
taken  by  said  defendant,  was  the  general  indebtedness  of  said 
company,  and  all  of  said  bonds,  as  well  those  to  be  paid 
under  said  contract  as  those  issued  before,  were  secured  as 
first  lien  on  the  said  railroad  and  the  branch  and  an  extension 
so  to  be  built  with  said  special  fund  aforesaid,  and  plaintiffs 
aver  the  bonds  so  taken  by  said  defendant,  as  pleaded,  in  part 
performance  of  said  contract  sued  on,  as  an  equitable  set-off 
or  recoupment  to  the  cause  of  action  sued  on,  would  be  a  fraud 
on  his  co-obligors  and  the  creditors  of  said  trust  fund,  and 
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inequitable  in  defeating  the  object  of  the  contract  sued  on, 
and  thereby  enable  the  defendant  to  pay  his  liability  to  a  trust 
fund  under  his  special  contract  sued  on,  and  recover  against 
said  plaintiffs  on  its  general  indebtedness  and  twenty-five 
shares  of  stock  in  said  company,  without  any  consideration 
therefor  whatever.  And  this  the  plaintiffs  are  ready  to  veri- 
fy; wherefore  they  pray  judgment,  etc. 

Second.  And  the  said  plaintiffs,  for  replication  to  defend- 
ant's fourth  amended  plea,  say  precludi  non,  because  they  say 
that  the  said  first  mortgage  bonds  Nos.  352  and  395,  with  the 
interest  coupons  attached  thereto,  as  therein  pleaded,  were 
first  mortgage  bonds  on  said  railroad  and  its  property,  and 
that  since  the  making  of  said  contract  sued  on,  and  since  the 
commencement  of  this  suit,  a  majority  of  the  bondholders, 
with  the  consent  of  the  trustees  named  in  said  mortgage 
aforesaid,  instituted  proceedings  in  the  circuit  court  of  said 
Jo  Daviess  county,  Illinois,  to  foreclose  said  mortgage  in  favor 
of  said  bondholders,  and  that  a  decree  of  foreclosure  was  duly 
entered  in  said  court  for  the  benefit  of  all  the  bondholders, 
and  said  railroad  and  all  its  property  was  under  the  said 
order  and  decree  aforesaid,  duly  sold  under  said  decree  of 
foreclosure,  to-wit,  on  the  3d  day  of  May,  1879,  and  pur- 
chased in  by  a  committee  of  bondholders  as  trustees  for  the 
benefit  of  all  the  bondholders  in  proportion  to  the  bonds  held 
by  them;  and  plaintiffs  aver  that  said  bonds  and  the  interest 
coupons  above  pleaded  as  a  recoupment  in  said  plea  aforesaid 
are  included  in  said  foreclosure  sale  and  purchase  in  said  fore- 
closure proceedings  aforesaid,  and  are  not  the  subject  matter 
of  recoupment  in  said  suit  as  pleaded.  And  this  they  are 
ready  to  verify;  wherefore  they  pray  judgment,  etc. 

Appellee  demurred  to  these  replications.  The  court  sus- 
taining the  demurrer,  and  appellants  electing  to  stand  by  their 
demurrer,  judgment  was  given  in  favor  of  appellee  on  his 
fourth  plea,  to  all  of  which  appellants  excepted.  The  cnse 
was  taken  by  the  present  appellants,  by  appeal,  to  the  Appel- 
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late  Court  of  the  Second  District.  That  court  affirmed  the 
judgment  of  the  circuit  court,  and  appellants  bring  the  case 
by  appeal  to  this  court. 

Mi*.  M.  Y.  Johnson,  and  Mr.  R.  G.  Ingersoll,  for  the 

appellants: 

The  whole  case  is  comprised  in  two  propositions — first,  is 
the  plea  of  recoupment,  as  filed,  an  answer  to  the  declaration, 
and  a  good  plea  in  bar  to  the  action?  And  second,  are  the 
replications,  or  either  of  them,  an  answer  to  the  plea? 

To  determine  these  questions  the  court  must  look  to  the 
declaration,  and  the  contract  sued  on,  and  construe  the  con- 
tract in  the  light  of  the  pleadings, — the  consideration  for  the 
contract — the  thing  done  and  to  be  done,  and  the  object  and 
purposes  of  the  contract, — and  then  give  such  a  construction 
as  was  intended  by  the  parties. 

A  recoupment  is  an  equitable  set-off;  it  must  be  mutual 
between  the  same  parties,  but,  unlike  a  set-off,  is  restricted  to 
the  same  transaction,  and  will  permit,  in  mitigation  of  dam- 
ages, a  tort  or  contract,  to  the  extent  of  plaintiffs'  damages, 
but  no  recovery  can  be  had,  as  in  a  set-off.  The  damages  to 
be  recouped  must  grow  out  of  the  contract,  or  subject  matter 
of  the  suit,  and  are  allowed  because  the  plaintiffs  have  not 
complied  with  some  cross-obligation  of  the  contract  sued  on, 
or  have  violated  some  duty  the  law  imposed  on  them  in 
making  or  performing  the  contract.  Waterman  v.  Clark  et  al. 
76  111.  428;  Evans  v.  Eughey,  id.  116. 

The  recoupment  set  up  to  pay  interest  on  the  bonds  is  an 
interpolation  in  the  contract  sued  on,  and  is  no  part  of  it, 
and  it  was  not  taken  into  consideration  in  making  the  con- 
tract, any  more  than  that  the  stock  would  pay  a  dividend. 
The  breach  set  up,  and  what  is  attempted  to  be  recouped,  is 
an  independent  contract.  The  contract  to  pay  interest  on  the 
bonds  has  no  connection  with  the  contract  to  purchase  the 
bonds  and  stock. 

We  may  be  told,  in  a  suit  upon  a  promissory  note  given  for 
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land,  damages  under  a  covenant  in  the  deed  of  the  land  may 
be  recouped  against  a  suit  on  the  note,  when  the  note  and 
deed  are  separate  instruments;  and  they  may  cite,  Christy  v. 
Ogle's  Exrs.  33  111.  295  ;  Sheeler  v.  Sheeler,  43  id.  163  ;  Sawyer 
v.  Fineher,  27  id.  347;  Prairie  Farmer  Co.  v.  Taylor,  69  id.  440. 

Iii  all  these  cases  the  damages  to  be  recouped  grow  out  of 
the  contract,  or  subject  matter  of  the  suit,  and  are  allowed 
because  there  has  been  a  non-compliance  with  some  cross- 
obligation  of  the  contract  sued  on,  or  some  violation  of  duty 
the  law  imposed,  in  making  or  performing  the  contract  sued 
on  ;  and  the  same  may  be  said  of  Haskell  v.  Brown,  65  111.  29. 

What  is  recoupment?  The  books  declare  it  to  be  an  equita- 
ble set-off.  It  is  keeping  back,  withholding  an  amount  due, 
stopping  payment  in  mitigation  of  damages  growing  out  of 
the  contract  sued  upon.  Stow  v.  Yarwood  et  al.  14  111.  426  ; 
Hubbard  v.  Rogers,  64  id.  437 ;  Waterman  v.  Clark  et  al.  76 
id.  430;    Whitney  v.  Lewis,  21  Wend.  133. 

The  contract  sued  on  is  an  agreement  between  the  co- 
obligors  to  purchase  bonds  and  stock  to  create  a  special 
fund  to  build  an  extension  to  the  railroad.  It  is  a  trust  fund 
for  that  special  purpose,  set  aside  and  separated  from  the 
money  of  the  company,  to  be  deposited  in  the  bank  as  a 
special  fund. 

Under  a  recoupment  the  defendant  may  show  any  violation 
of  the  contract  sued  on,  that  goes  to  show  the  consideration 
less  valuable,  but  he  must  resort  to  an  independent  action  for 
damages  affecting  him  in  any  other  respect.  8  Mees.  &  Wei. 
(Ex.  R.)  858;  8  Campb.  R.  450;  1  Brown  (Ky.  R.)  33;  9 
How.  (U.  S.  R.)  231. 

There  can  be  no  recoupment  in  setting  up  the  breach  of  an 
independent  contract  to  the  one  sued  on.  Batterman  v.  Fierce, 
3  Hill,  171. 

The  right  of  the  defendant  to  recoup  damages  is  allowed, 
only,  on  the  ground  the  plaintiffs  have  not  complied  with 
some  cross-obligation  of  the  contract  sued  on,  or  have  violated 
some  duty  the  law  imposed  on  them  in  making  or  performing 
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the  contract  sued  on.  4  Wend.  483;  10  Barb.  55;  3  Lid. 
72,  365;  4  id.  533;  15  B.  Mon.  454;  7  Ala.  (N.  S.)  753;  17 
Ark.  270;  4  Mich.  619;  39  Maine,  382. 

But  this  plea  does  not  answer  the  whole  declaration,  or 
admit  or  avoid  it. 

The  two  replications  are  good  answers  to  the  defence  pre- 
sented by  the  plea.  They  avoid  the  plea  and  entitle  the 
plaintiffs  to  recover. 

Messrs.  D.  &  T.  J.  Sheean,  for  the  appellee : 

Under  the  statute,  no  mutuality  of  debts  or  demands  is 
required;  but  in  any  action  upon  any  contract  any  claim  or 
demand  may  be  set  off,  and  any  bond  or  other  instrument, 
under  seal,  may  be  set  off,  and  demands  on  simple  contracts 
may  be  set  off  against  demands  on  sealed  instruments,  judg- 
ments and  decrees.     Eev.  Stat.  1874,  p.  777,  sees.  19-30. 

The  words,  "claims  and  demands,"  embrace  more  modes 
of  indebtedness  than  "mutual  debts,"  under  the  English 
statute.  Our  statute  is  more  comprehensive,  embracing  claims 
and  demands  of  any  description  as  subjects  of  set-off;  but 
under  the  English  statute  they  must  be  mutual  and  due  in  the 
same  right.  Edwards  v.  Todd,  1  Scam.  463 ;  Heckenkemper 
v.  Dingwehrs,  32  111.  540. 

Statutes  of  set-off  should  receive  a  liberal  construction. 
From  feeble  beginnings  they  have  been  successively  enlarged. 
Waterman  on  Set-off,  p.  25,  sec.  24. 

An  agreement  to  pay  in  cash,  or  in  any  specific  way,  or  an 
express  negative  of  set-off,  does  not  prevent  set-off.  2  Pars. 
on  Cont.  248. 

Demands  are  due  in  the  same  right  where  each  may  be  sued 
for  without  specifying  any  representative  character,  and  the 
party  to  the  suit  has  a  legal  right  to  the  application  of  the 
funds  when  collected.     Wat.  Set-off,  p.  176,  sec.  150. 

The  rules  of  set-off  are  the  same  in  equity  as  at  law.  Ibid. 
125,  n.  * 
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If  not  a  proper  set-off  at  law,  there  is  no  relief  in  equity, 
unless  the  plaintiff  is  insolvent.  Ibid.  471,  sec.  450;  19, 
sec.  17. 

Assignment  of  a  judgment  by  an  insolvent  affords  equitable 
grounds  of  set-off  against  it  in  the  hands  of  the  assignee, 
even  in  a  case  free  from  fraud.     Ibid.  453,  sec.  434,  n.  *. 

A  debt  paid  by  a  surety  may  be  set  off,  in  equity,  against 
his  subscription  for  stock  assigned  to  and  sued  for  by  a  cred- 
itor of  an  insolvent  railroad  company  in  its  name.  Ibid.  455, 
sec.  455,  n.  *. 

A  claim  for  lumber  may  be  set  off  against  a  note  given 
after  insolvency,  in  payment  for  a  subscription  to  stock  in  an 
insolvent  joint  stock  corporation.     Ibid.  191,  sec.  166. 

Recoupment  is  a  departure  from  the  rules  of  law,  to  do 
equity  at  law,  when  it  could  not  otherwise  be  attained,  or 
without  expensive  process.  It  arises  out  of,  or  is  connected 
with,  the  contract  in  suit.     Ibid.  480,  sees.  463,  464. 

It  is  but  an  improvement  on  the  doctrine  of  failure  of  con- 
sideration.    Ibid.  481. 

It  is  properly  set  up  by  plea,  thereby  apprising  the  plaintiff, 
in  advance,  of  the  defence.      Waterman  v.  Clark,  76  111.  431. 

As  to  other  and  various  cases  in  which  recoupment  is  allow- 
able, counsel  cited,  Christy  v.  Ogle's  Exrs.  33  111.  295 ;  Streeter  v. 
Streeter,  43  id.  163;  Sawyer  v.  Fincher,  27  id.  347;  Prairie 
Farmer  v.  Taylor,  69  id.  440;  Haskell  v.  Brown,  65  id.  29; 
Fessler  v.  Love,  43  Pa.  St.  313;  Waterman's  Set-off,  482,  557, 
519,  490,  536-7. 

The  replications  are  both  substantially  bad,  and  present  no 
answer  to  the  plea. 

Per  Curiam:  The  grounds  upon  which  the  judgment  of 
the  Appellate  Court  is  sought  to  be  reversed,  are : 

1.  There  can  be  no  recoupment  on  account  of  the  failure 
to  pay  the  interest  due  upon  the  bonds  paid  for  by  appellee  and 
delivered  to  him  on  the  contract  upon  which  suit  is  brought. 
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2.  The  plea  of  recoupment  is  not  a  sufficient  answer  to 
the  declaration. 

3.  Assuming  the  plea  to  be  a  sufficient  answer  to  the 
declaration,  the  replications  are  a  sufficient  answer  to  it. 

The  first  and  second  of  these  grounds  will,  for  convenience, 
be  considered  together. 

The  contract  declared  upon  is :  u  We,  the  undersigned, 
hereby  agree  to  take  the  number  of  first  mortgage  bonds  and 
shares  of  stock  of  the  Galena  and  Southern  Wisconsin  Rail- 
road Company  set  opposite  our  names,  and  to  pay  for  the 
same  at  the  rate  of  f  650  in  cash  for  each  $1000  bond  and  five 
shares  of  stock,  on  demand  being  made  by  the  secretary  of 
the  company,  the  money  to  be  deposited  in  one  of  the  banks 
of  Galena  as  collected,  and  kept  as  a  special  fund,  to  be  used 
for  building  and  equipping  an  extension  of  the  Galena  and 
Southern  Wisconsin  railroad  to  Wingville.  This  subscrip- 
tion not  to  be  binding  unless  one  hundred  of  the  said  bonds 
shall  be  subscribed  for." 

The  first  mortgage  bonds  of  the  Galena  and  Southern  Wis- 
consin Railroad  Company,  which  the  subscribers  thus  agree 
to  take,  bind  appellants  to  pay  the  amount  thereof  in  gold 
coin  of  the  United  States  to  bearer,  in  twenty  years  from  date, 
with  interest  thereon  at  the  rate  of  seven  per  cent  per  annum, 
payable  semi-annually,  in  gold  coin  of  the  United  States,  on 
the  first  days  of  April  and  October  of  each  and  every  year, 
upon  the  presentation  of  the  coupons  annexed  thereto  as 
they  severally  become  due.  And  they  are  affected  by  the 
further  agreement  on  the  part  of  appellants,  set  forth  in  the 
mortgage,  that  if  they  should  fail  to  pay  any  of  said  interest, 
when  the  same  becomes  due  and  payable  according  to  the 
tenor  and  effect  of  the  bond,  and  should  remain  in  default 
for  the  space  of  ninety  days,  then  and  in  that  case,  the  prin- 
cipal of  said  bonds  should  become  immediately  due  and  pay- 
able and  collectable,  as  is  shown  by  the  plea. 

And  it  is  alleged  in  the  plea  that,  "in  compliance  with 
said  supposed   subscription  (the  contract)  the  said   defendant, 
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(appellee)  on  the  15th  day  of  June,  1877,  paid  to  said  plain- 
tiffs (appellants)  the  sum  of  $650  in  cash,  and  received  there- 
for from  said  plaintiffs  (appellants)  five  shares  of  their  stock 
and  one  of  their  said  first  mortgage  bonds,  No.  352,  pursuant 
to  said  supposed  subscription  (the  contract),  bearing  date  the 
day  and  year  last  aforesaid,  with  interest  coupons  annexed 
thereto  as  aforesaid,  the  first  thereof  becoming  due  on  the 
first  day  of  April,  1878;  and  in  the  further  part  compliance 
with  said  supposed  subscription  (the  contract)  the  said  de- 
fendant (appellee),  on  the  15th  day  of  June,  1877,  paid  said 
plaintiffs  (appellants)  a  further  sum  of  $650  in  cash,  and  re- 
ceived therefor  from  said  plaintiffs  (appellants),  pursuant  to 
said  supposed  subscription  (the  contract),  another  five  shares 
of  their  stock  and  another  of  their  said  first  mortgage  bonds, 
No.  395,  bearing  date  the  day  and  year  last  aforesaid,  with 
interest  coupons  annexed  thereto  as  aforesaid,  the  first  thereof 
becoming  due  on  the  first  day  of  April,  1878,  which  said  two 
bonds,  and  the  interest  coupons  thereto  respectively  annexed, 
the  said  defendant  (appellee)  owned  and  possessed  from  the 
day  of  the  date  thereof  ever  since;  and  said  defendant  (ap- 
pellee) avers  that  the  said  plaintiffs  (appellants)  did  not  pay 
said  interest  on  either  of  said  bonds,  or  any  part  thereof,  when 
the  same  became  due  and  payable,  or  at  any  other  time  what- 
ever, according  to  the  tenor  and  effect  thereof,  or  in  any  other 
manner  whatever,  but  wholly  failed  therein,  and  was  in  de- 
fault in  the  payment  of  said  interest  on  each  one  of  said 
bonds  for  more  than  ninety  days  before  the  commencement  of 
this  suit,  whereby  the  whole  principal  sum  of  each  of  said 
bonds  became  and  was  due  and  payable  to  said  defendant 
(appellee),  as  was  also  the  interest  thereon,  as  thereon  prom- 
ised, before  the  day  of  the  commencement  of  said  suit,  *  * 
and  said  plaintiffs  (appellants)  have  not  paid  said  two  bonds, 
nor  either  one  of  them,  nor  any  part  thereof,  to  said  defend- 
ant (appellee),  or  otherwise  howsoever,  nor  performed  in  any 
manner  their  said  part  of  said  supposed  contract  of  subscrip- 
tion (the  contract),  but  have  wholly  failed,  neglected  and 
31—95  III 
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refused  so  to  do,  to  the  great  damage  of  said  defendant  (ap- 
pellee), to-wit,  in  the  sum  of  $3000,  which  sum  exceeds  the 
said  damages  sustained  by  said  plaintiffs  (appellants),  by 
reason  of  the  non-performance  by  said  defendant  (appellee) 
of  the  other  part  of  said  supposed  contract  of  subscription 
in  said  first  count  mentioned,  and  the  said  defendant  (appellee) 
is  entitled,  and  hereby  offers  to  recoup  so  much  of  the  said 
damages  sustained  by  the  said  plaintiffs  (appellants),  by 
reason,"  etc.,  etc. 

In  giving  a  construction  to  the  contract,  it  should  be  read 
as  if  the  bonds  and  mortgage  were  set  out  therein  at  length, 
and  thus  reading  the  contract,  it  is  manifest  that  the  under- 
taking, on  the  part  of  appellee,  is  in  the  nature  of  a  promise 
to  make  a  loan  to  appellants  of  the  amount  indicated  by  the 
subscription,  for  the  length  of  time,  and  upon  the  terms 
specified  in  the  bonds  and  mortgage,  for  the  bonus  of  the 
stock. 

The  payment  of  interest,  in  this  view,  is  a  vital  part  of  the 
consideration,  and  affects  the  entire  contract.  By  the  terms 
of  the  bonds  the  failure  to  pay  interest  for  the  prescribed 
ninety  days,  made  the  bonds  become  due  and  payable,  and 
on  the  principle  of  Christy  v.  Ogle's  Exrs.  33  111.  295,  and 
Streeter  v.  Streeter,  43  111.  155,  appellee  has  the  right  to  re- 
coup the  amount. 

In  the  present  suit  no  other  parties  than  the  appellants  and 
the  appellee  have  any  interests  that  can  be  regarded.  Nor  do  we 
conceive  that  there  is  anything  in  the  character  of  the  contract 
between  appellants  and  appellee  that  exempts  it  from  the 
application  of  the  doctrine  of  recoupment.  The  contract  was 
directly  between  appellants  and  appellee,  and  not  between 
different  stockholders,  and  the  mere  promise  that  the  money 
should  be  used  in  a  particular  way  did  not  create  a  trust 
devoting  it  to  that  particular  use  and  no  other.  There  is  no 
undertaking  that  the  money  should  be  used  for  no  other 
purpose  than  that  specified,  and  the  implication  is  that  it 
should   be   used   for  that  purpose  only  if  deemed   necessary. 
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It  does  not  appear  here  that  any  others  than  appellants  have 
claims  upon  this  fund,  for  we  can  not  regard  the  mere  state- 
ment in  the  declaration,  that  the  suit  is  for  the  use  of  a  par- 
ticular person,  evidence  upon  which  to  base  a  decision. 

We  are  of  opinion  that  there  can  be  a  recoupment  on 
account  of  the  failure  to  pay  the  interest  due  upon  the  bonds 
paid  for  by  appellee  and  delivered  to  him,  and  that  the  fourth 
plea  is  a  sufficient  answer  to  the  declaration. 

The  first  replication  to  the  fourth  plea  neither  traverses  nor 
confesses  and  avoids  it,  and  for  this  reason  was  obnoxious  to 
a  general  demurrer. 

The  second  replication  attempts  to  set  up  matters  in  avoid- 
ance of  the  fourth  plea.  It  does  not  show  payment  in  whole 
or  in  part  of  the  bonds  nor  any  tender  thereof,  nor  any  pro- 
ceeding in  regard  to  such  bonds  by  which  appellee  is  bound 
and  concluded. 

The  demurrer  was  properly  sustained  to  both  replications. 

We  see   no    cause   to  disturb   the  judgment  of  the  Appellate 

Court. 

Judgment  affirmed. 


John  W.  Johnson  et  al. 

v. 

Lucian  B.  Barry. 

Filed  at  Ottawa    June  16,  1880. 

Partnership — whether  a  purchase  is  for  firm  or  for  one  partner.  Where  A,  in 
the  storage  business  and  a  grain  dealer,  made  an  arrangement  with  an  owner 
of  corn  to  store  the  same  with  the  privilege  of  buying  the  same,  and  then 
formed  a  partnership  with  B  before  the  corn  was  delivered,  and,  after  selling 
and  shipping  the  grain,  A  gave  a  note  in  the  firm  name  for  the  price,  it  was 
held,  that  the  prior  arrangement  did  not  limit  his  power  as  a  partner  after 
the  partnership  was  formed  to  purchase  the  grain,  and  that  the  giving  of  the 
firm  note  for  the  price  amounted  to  a  purchase  for  the  firm,  and  made  B 
liable  on  the  note. 
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Appeal  from  the  Circuit  Court  of  Iroquois  county;  the 
Hon.  1ST.  J.  Pillsbury,  Judge,  presiding. 

Messrs.  Blades,  Kay  &  Evans,  for  the  appellants. 

Messrs.  Holland  &  Ayres,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

N.  A.  Beiseker  had  been  in  the  storage  business  and  a 
dealer  in  grain  prior  to  and  in  the  early  part  of  1875.  John- 
son, some  time  in  February,  1875,  formed  a  partnership  with 
Beiseker  in  the  storage  and  grain  business. 

About  the  time  this  partnership  was  formed,  Beiseker  made 
a  verbal  contract  with  Barry  to  receive  and  store  a  quantity 
of  corn  for  him,  with  the  privilege  of  buying  it,  and  with 
the  agreement  that  if  Beiseker  bought  the  corn,  there  should 
be  no  charge  for  storage.  It  is  a  question  of  fact  in  dispute 
whether  this  contract  was  made  before  or  after  the  formation 
of  the  partnership  of  Beiseker  and  Johnson.  After  the 
partnership  was  formed  the  corn  was  hauled  in  and  stored 
in  a  crib.  Beiseker  received  the  corn  and  gave  tickets  show- 
ing the  amount  of  the  several  loads. 

In  June  Barry  found  that  his  grain  had  been  shipped,  and 
demanded  payment.  Thereupon  Beiseker  gave  to  him  a 
promissory  note  for  the  price  of  the  corn — $450.40 — signed 
by  him  in  the  firm  name,  Beiseker  &  Johnson,  and  also  by 
one  Donavan,  as  security.  Not  long  after  this,  Beiseker 
absconded,  and  this  is  an  action  upon  that  note,  in  which 
Johnson  was  one  of  the  defendants.  The  defence  set  up  by 
him  was,  in  substance,  that  the  corn  transaction  in  question 
was  not  a  matter  of  the  partnership  business,  but  was  an 
aifair  of  Beiseker  alone,  and  hence  Beiseker  had  no  authority 
to  sign  the  firm  name  to  the  note. 

There  seems  no  ground  to  doubt  that  the  corn  was  received 
by  Beiseker  after  the  partnership  was  formed.  He  and  John- 
son were  partners  when  the  corn  was  shipped  and  when  the 
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note  was  given.  Johnson  insists  the  original  contract  about 
the  corn  was  made  before  the  partnership  began,  and  assumes 
that  if  that  be  so,  he  is  not  liable  upon  the  note. 

This  was  the  view  of  the  law  taken  by  the  circuit  court,  and 
the  question  of  fact  was  distinctly  submitted  to  the  jury,  and 
they  found  that  the  original  contract  was  made  during  the 
partnership.  The  evidence  is  conflicting  on  this  question, 
but  we  find  no  reason  to  hold  the  finding  was  wrong.  If 
that  fact  were  found  otherwise,  it  would  seem  that  the  agree- 
ment on  the  part  of  Beiseker  to  store  the  grain  for  Barry,  with 
the  privilege  of  buying  for  himself,  even  if  made  before  the 
partnership  was  formed,  would  not  at  all  limit  the  power  of 
Beiseker  as  a  partner  after  the  partnership  began,  and  thus 
prevent  him  from  buying  for  his  firm.  This  he  professed  to 
do  and  did  do,  and  we  see  no  ground  to  doubt  the  liability  of 
his  partner. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


John  S.  Russell  et  al. 
Mary  Madden. 

Filed  al  Ottawa  June  16,  1880. 

1.  Descents — personal  property — by  what  law  governed.  The  succession  to 
personal  property  is  governed  by  the  law  of  the  actual  domicil  of  the  intestate 
at  the  time  of  his  death,  no  matter  what  was  the  country  of  his  birth,  or  his 
former  domicil,  or  the  actual  situs  of  the  property  at  the  time  of  his  death. 

2.  Same — in  the  State  of  Sonora,  Mexico.  A  citizen  of  the  United  States 
became  domiciled  in  the  State  of  Sonora,  in  the  Republic  of  Mexico,  and  died 
there,  intestate,  leaving  considerable  property  in  that  country,  but  leaving  no 
child  or  children,  or  descendants  of  child  or  children  him  surviving.  There 
were,  however,  brothers  and  sisters  of  the  deceased,  and  his  mother,  who  sur- 
vived him.  The  law  of  the  State  of  Sonora,  in  regard  to  the  succession  to 
estates,  provides   that  "if  there  be   only  a  father  or  mother  living  he  or  she 
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shall  succeed  the  child  in  the  entire  estate."  So  it  was  held,  the  mother  of  the 
deceased,  the  father  being  dead,  succeeded  to  the  whole  of  his  estate  situate 
in  the  State  of  Sonora,  to  the  exclusion  of  his  brothers  and  sisters. 

3.  Same — as  to  an  acceptance  of  the  inheritance.  In  a  contest  between  dif- 
ferent claimants  to  the  succession  to  an  estate  situate  in  a  foreign  jurisdiction, 
no  question  can  arise,  as  between  the  several  claimants,  in  respect  to  an  accept- 
ance of  the  inheritance  by  the  party  seeking  to  recover  the  estate.  That 
question  can  only  arise  between  the  party  seeking  the  recovery  and  the 
officers  having  the  custody  of  the  estate  in  the  foreign  jurisdiction. 

4.  Chancery — jurisdiction  to  determine  the  succession  to  an  estate.  Where  a 
person  has  assumed  to  take  possession  of  an  estate  under  a  claim  of  heirship, 
a  court  of  chancery  has  jurisdiction,  at  the  suit  of  another  claimant,  to  in- 
quire and  determine  as  to  the  true  succession,  and  to  direct  the  proper  dis- 
tribution. It  is  one  of  the  usual  grounds  of  equity  jurisdiction  to  discover 
and  compel  an  account  of  funds  wrongfully  concealed  and  withheld  from  the 
real  owner. 

Writ  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict. 

Messrs.  Miller  &  Frost,  for  the  plaintiffs  in  error: 

The  complainant  has  not,  by  any  allegation  in  her  bill  or 
any  proof  on  the  hearing,  informed  the  court  of  the  statutory 
mode  in  the  State  of  Sonora  of  settling  the  estates  of  deceased 
persons.  In  the  absence  of  any  proof  on  the  subject,  the 
courts  of  this  State  will  assume  that  the  mode  there  is  similar 
to  that  prevailing  here. 

This.court  held,  in  Leamon  v.  McCubbin,  82  111.  263,  that 
heirs  can  not  maintain  an  action,  in  their  own  name,  to  re- 
cover personal  assets  belonging  to  an  estate,  even  when  there 
are  no  debts,  and  no  administrator  has  been  appointed.  A 
party  who  can  not  bring  an  action  at  law  to  recover  these 
assets,  can  not  maintain  a  suit  in  chancery  for  that  purpose. 
His  want  of  title  is  as  serious  an  impediment  in  the  one 
tribunal  as  the  other. 

It  appears,  from  the  evidence,  that  the  Republic  of  Mexico 
has  adopted  the  Civil  Code,  with  permission  to  the  States  to 
make   such   modifications   of  it,  from   time  to  time,  as  they 
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shall  see  fit  to  make.     The  defendant  in  error  founds  her  claim 
upon  one  article  of  this  code : 

Art.  3869.  "If  there  shall  be  only  a  father  or  mother 
living,  he  or  she  shall  succeed  the  child  in  the  entire  estate.'' 
It  can  not  be  supposed  that  the  laws  of  the  State  of  Sonora 
make  no  provision  for  the  payment  of  debts  of  the  decedent 
out  of  the  estate.  The  proof  shows  that  the  debts  owing  by 
this  estate  amounted  to  about  $2000. 

If  the  parent  takes  the  property  after  the  debts  are  paid, 
some  form  of  administration  is  absolutely  necessary. 

Under  the  civil  law  the  parent  may  take  the  succession 
purely  and  simply,  in  which  case  the  parent  becomes  bound 
for  all  the  debts,  without  regard  to  the  amount  of  property 
received,  or  the  parent  may  accept  the  succession  with  the 
benefit  of  inventory,  in  which  case  no  obligation  is  assumed 
for  the  payment  of  these  debts,  and  the  person  taking  the 
succession  in  that  way  can  have  no  right  to  be  put  in  posses- 
sion of  the  property  until  after  the  administration  thereof  is 
closed.  Succession  of  Stephen  Duncan  Lincoln,  27  La.  Ann. 
352. 

If  the  party  entitled  does  no  affirmative  act  accepting  the 
succession  in  either  mode,  then  the  succession  becomes  vacant, 
and  the  estate  goes  into  the  hands  of  a  public  officer  to  be 
administered  and  settled. 

It  is  not  pretended  that  the  complainant  ever  accepted  the 
succession  or  did  any  other  act  whatever  in  the  State  of 
Sonora  by  which  she  became  entitled  in  any  manner  to  inter- 
fere with  or  exercise  dominion  over  this  property,  or  that  it 
ever  became  hers  under  the  laws  of  that  State. 

If  the  defendants  have  received  from  these  surviving  part- 
ners money  that  did  not  belong  to  them,  and  if  the  payment 
of  it  was  induced  by  fraud,  then  they  are  liable  to  the  parties 
who  paid  the  money.  The  right  of  action  for  the  wrong  re- 
sides in  them, — they  alone  have  been  injured. 

If  Michael  McMahon  and  his  sisters  had  received  this 
money  as  the  money  of  complainant,  acting  under  a  pretended 
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authority  from  the  complainant  to  collect  and  receive  it,  then 
the  complainant  could  have  ratified  the  payment  to  them,  and 
could  have  brought  her  action  against  them  for  the  recovery 
of  the  money.  But  they  received  the  money  as  their  own, 
under  a  claim  fraudulently  made,  as  complainant  contends, 
that  they  alone  were  the  heirs  of  Thomas  McMahon. 

The  money  was  paid  them  as  money  belonging  to  them  as 
such  heirs,  and  the  parties  lawfully  entitled  to  it.  If  the 
complainant  ratifies  that  payment,  she  must  ratify  it  as  it 
was  made,  and  that,  of  course,  would  end  her  case. 

If  the  money  paid  to  the  McMahons  and  Russells,  if  any 
was  so  paid,  belonged  to  the  complainant,  then  she  has  a  plain 
and  adequate  remedy  at  law.  Crittenden  v.  Rogers,  42  111. 
95;  Coughran  v.  Swift,  18  id.  414;  City  of  Peoria  v.  Kidder, 
26  id.  352. 

The  defendants  do  not  sustain  to  the  complainant  in  the 
court  below  the  relation  of  trustees  in  respect  to  the  money 
received  by  them,  and  the  court  of  chancery  can  not  retain 
jurisdiction  of  this  case  on  any  such  ground.  Doyle  v.  3Iur- 
phy,  22  111.  502;  Perry  on  Trusts,  sec.  135;  Hawthorne  v. 
Brown,  3  Sneed,  462  ;  Ensley  v.  Ballentine  et  al.  4  Humph.  233 ; 
Pascoag  Bank  v.  Hunt,  3  Edw.  Ch.  583. 

Messrs.  Roberts  &  Hutchinson,  for  the  defendant  in 
error : 

The  court  of  equity  had  jurisdiction  in  this  case  under 
either  and  all  of  the  heads  of  fraud,  trust  and  distribution  of 
estates. 

1.  Although  there  may  be  a  remedy  at  law  in  an  action 
for  money  had  and  received,  yet  in  cases  like  this,  involving 
fraud,  courts  of  equity  have  concurrent  jurisdiction,  and  will 
assume  it,  especially  where  the  remedy  at  law  is  not  as  com- 
plete and  effectual  as  in  equity.  Story's  Eq.  J.  sec.  1256; 
Varet  v.  New  York  Ins.  Co.  7  Paige,  560-8;  Truett  v.  Warner, 
4  Gilm.  418;  Morris  v.  Thomas,  17  111.  112;  Bigelow  on 
Frauds,  332-3-4;  Tiffany  &  Billiard  on  Trustees,  119. 
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2.  A  court  of  equity  has  jurisdiction  at  the  suit  of  credi- 
tors, legatees  or  distributees,  to  compel  a  foreign  executor 
even,  or  other  person  within  the  jurisdiction,  to  account  for 
money  of  the  estate  received  out  of  the  jurisdiction  and  un- 
lawfully'withheld.  Tunstall  et  al.  v.  Pollard's  Admr.  11 
Leigh,  1;  Duffy  et  al.  v.  Buchanan  et  al.  1  Paige,  453; 
McNamara  et  ux.  v.  Dwyer  et  al.  7  Paige,  239. 

3.  A  court  of  equity  has  jurisdiction,  as  in  this  case,  to 
enjoin  the  parties  who  are  before  it  from  seeking  fraudulently 
to  recover  money  out  of  the  jurisdiction.  Great  Falls,  etc. 
v.  Worster,  23  K  H.  470;  Dehon  v.  Foster,  4  Allen,  545; 
2  Story's  Eq.  J.  sees.  899-900;  Porterlington  v.  Soulby,  3 
Myl.&  K.  104. 

4.  The  receipt  of  the  money  by  the  defendants  below,  and 
especially  the  investment  of  a  part  of  it  in  the  mortgage 
securities,  as  shown,  created  a  constructive  trust  in  favor  of 
the  complainant  below,  and  entitle  her  to  follow  the  securities 
and  claim  them.  They  became  trustees  de  son  tort.  2  Story's 
Eq.  J.  sec.  1254;  Perry  on  Trusts,  sec.  166;  The  President, 
Directors  and  Co.  etc.  v.  Pollock,  4  Edwards'  Ch.  215;  Newton 
v.  Porter,  5  Lansing  R.  (N.  Y.)  416;  Attorney  General  v. 
Illinois  Agricultural  College,  85  111.  516-21 ;  Hill  on  Trustees, 
173. 

5.  A  court  of  equity  has  jurisdiction  to  ascertain  and 
determine  who  are  the  lawful  distributees  of  an  estate.  Town- 
send  v.  Radcliff,  44  111.  446;  Story's  Eq.  Jur.  sec.  532. 

A  court  of  equity,  having  acquired  jurisdiction  for  any 
purpose,  will  retain  it  for  all  purposes,  in  order  to  do  com- 
plete justice.     Morgan  v.  Roberts,  38  111.  65. 

The  personal  estate  of  a  citizen  of  one  country,  dying 
domiciled  in  another  country,  is  distributed  according  to  the 
law  of  the  latter.     Story's  Confl.  of  Laws,  sec.  481. 

6.  Defendant  in  error  elected  to  ratify  the  sale  of  the 
residue  of  the  estate,  and  was  therefore  entitled  to  pursue  the 
proceeds.  Herman  on  Estop,  p.  464,  sees.  471-4,  482,  580; 
White  v.  Sutherland,  64  111.  181. 
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7.  Although  the  complainant  sued  at  law  for  a  portion 
of  the  money  due  her,  she  was  entitled  to  proceed  in  equity 
for  that  and  the  residue,  and,  at  most,  the  defendants  could 
only  have  required  her  to  elect  her  forum,  but  they  did  not. 
Leading  Cases  in  Equity,  part  2,  vol.  2,  1319;  2  Daniels'  Ch. 
Pr.  (4th  ed.)  815,  and  notes;  McKaig  v.  Piatt,  34  Md.  249. 

8.  Where  there  are  no  debts,  an  estate  may  be  lawfully 
divided  by  the  distributees,  and  no  administration  then  is 
necessary;  and  in  such  case  a  court  of  equity  would  enjoin 
an  administrator,  subsequently  appointed,  from  interfering 
with  the  estate.  Spann  v.  Jennings,  1  Hill,  324;  Barron  v. 
Burney,  38  Ga.  264;  Harris  v.  Seals,  29  id.  555;  Riley  v. 
Loughbrey,  22  111.  97;  Cross  v.  Carey,  25  id.  562;  Lynch  v. 
Botan,  39  id.  14. 


Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

In  1874,  Thomas  McMahon,  a  citizen  of  the  United  States, 
died  intestate  while  domiciled  in  Sonora,  Mexico,  leaving 
neither  child  nor  decendants  of  child  or  children  him  sur- 
viving. At  the  time  of  his  death  he  was  the  owner  of  an 
interest  in  an  unincorporated  mining  company,  located  in 
Sonora,  of  the  value  of  about  $20,000.  There  survived  Thomas 
McMahon  his  mother,  Mary  Madden,  complainant,  and  Michael 
McMahon,  Mary  McMahon,  intermarried  with  John  McGraw, 
and  Margaret  McMahon,  intermarried  with  John  S.  Russell, 
his  brothers  and  sisters,  all  of  whom  resided  in  this  State. 
After  the  death  of  Thomas  McMahon,  it  appears  the  United 
States  Consul  resident  in  that  country,  as  was  his  duty  under 
the  laws  of  the  United  States,  with  the  consent  of  the  local 
authorities,  took  possession  of  his  effects  for  the  benefit  of 
those  entitled  to  the  same.  Soon  after  his  death  the  company 
of  which  Thomas  was  a  member  declared  a  dividend,  and  his 
share  ($5000)  seems  to  have  been  paid  to  the  agent  of  defend- 
ants. 

After  learning  of  the  death  of  his  brother,  Michael  took 
steps  to  secure  the  estate  for  himself  and  his  sisters,  taking  no 
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notice  of  any  interest  that  their  mother  might  have  in  the 
estate.  He  obtained  from  his  sisters  and  their  husbands  a 
power  of  attorney,  which  enabled  him,  upon  making  some 
proof  as  to  heirship,  to  get  possession  of  the  dividend  declared 
in  favor  of  the  intestate  ($5000),  which  was  divided  equally 
with  his  sisters  or  their  husbands.  Through  the  agency  of 
his  attorney  in  fact  he  effected  a  sale  of  the  interest  deceased 
had  in  the  mining  company,  for  $15,000,  and  that  sum,  less 
some  expenses,  we  understand  from  the  evidence,  the  attorney 
in  fact  of  defendants  still  retains  in  his  hands. 

On  learning  what  had  been  done,  Mary  Madden  filed  this 
bill,  claiming  that  under  the  laws  of  the  country  where  her 
son  was  domiciled  at  the  time  of  his  death,  she  was  his  sole 
heir,  and  therefore  entitled  to  the  whole  estate  to  the  exclu- 
sion of  his  brothers  and  sisters,  and  asks  for  a  decree  that  the 
parties  who  had  received  a  portion  of  the  estate  should  account 
for  the  same  to  her,  and  that  they  may  be  enjoined  from  col- 
lecting the  residue  from  the  party  in  Sonora  holding  the  same, 
to  abide  the  result  of  this  litigation. 

On  the  hearing  in  the  circuit  court  the  relief  sought  by  the 
bill  was  substantially  granted.  That  decree  was  affirmed  in 
the  Appellate  Court,  and  now  two  of  defendants,  John  S.  and 
Margaret  Russell,  bring  the  case  to  this  court  on  error. 

This  case  has  been  elaborately  argued  and  many  questions 
raised,  but  in  the  view  we  have  taken,  the  decision  rests  on  a 
single  question,  and  our  conclusion  may  be  briefly  stated. 
If  it  shall  be  held  that  complainant  is  the  sole  heir  and 
entitled  to  the  whole  of  the  estate  left  by  her  son  at  his  death, 
the  decree  is  substantially  correct,  and  we  need  not  consider 
it  as  respects  the  specific  relief  granted. 

It  is  conceded  that  complainant  is  the  mother  of  deceased 
whose  estate  is  a  matter  of  contention  between  her  and  his 
surviving  brothers  and  sisters.  The  doctrine  is  that  the  suc- 
cession to  personal  property  is  governed  by  the  law  of  the 
actual  domicil  of  the  intestate  at  the  time  of  his  death,  no 
matter  what  was  the  country  of  his  birth  or  his  former  domi- 
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cil  or  the  actual  situs  of  the  property  at  the  time  of  his  death. 
Story's  Conflict  of  Laws,  sec.  481. 

Proof  was  made  that  the  Republic  of  Mexico  had  adopted 
a  Civil  Code,  with  the  privilege  to  the  several  States  to  adopt 
the  same  in  whole  or  in  part.  The  State  of  Sonora,  as  shown 
by  the  testimony,  has  made  some  modifications  of  the  Civil 
Code. 

Among  the  articles  of  the  code  providing  for  the  succession 
of  property,  is  one,  "if  there  be  only  a  father  or  mother 
living,  he  or  she  shall  succeed  the  child  in  the  entire  estate." 
An  exemplified  copy  of  this  statute  is  found  in  the  record,  and 
we  think  it  is  sufficiently  proved,  and  that  it  was  in  force  at 
the  time  of  the  death  of  the  intestate.  In  the  absence  of  any 
adjudications  by  the  courts  of  that  country,  no  reason  is  per- 
ceived why  this  court  may  not  construe  this  statute  as  it  is 
plainly  expressed.  Accordingly  our  understanding  is,  under 
this  law  of  succession  in  force,  as  it  is  made  to  appear  to  us 
from  the  proof,  in  the  State  of  Sonora  at  the  time  of  the  death 
of  the  intestate,  an  unmarried  person  dying  intestate,  leaving 
no  children,  his  entire  estate  will  be  inherited  by  the  father 
or  mother,  if  living,  to  the  exclusion  of  brothers  and  sisters. 

That  being  the  law  of  the  domicil  of  the  intestate,  at  the 
time  of  his  death,  regulating  the  succession  of  estates,  it  is 
conclusive  of  this  case.  The  mother — the  father  being  dead — 
became  and  was  the  sole  heir  to  the  estate  left  by  her  deceased 
son,  to  the  absolute  exclusion  of  all  his  brothers   and  sisters. 

Defendants  having  obtained  the  funds  of  the  estate  under 
the  laws  of  Sonora,  as  distributees  of  the  intestate,  it  does 
not  lie  with  them  to  say  complainant  had  not  accepted  the 
inheritance  to  which  she  would  be  entitled  under  the  laws 
of  that  State.  As  between  complainant  and  defendants  no 
such  question  can  arise.  It  could  only  arise  between  the  com- 
plainant and  the  officers  having  the  custody  of  the  estate  in 
Sonora.  It  is  not  a  matter  that  concerns  defendants.  Com- 
plainant being  the  sole  heir,  under  the  laws  of  the  domicil  of 
the  intestate,  at  the  time  of  his  death,  she  is  the  owner  of  the 


1880.]  Darst  v.  Bates  et  ah  493 

Syllabus. 

estate  he  left,  as  against  defendants,  and  they  ought  not  in 
conscience  to  be  allowed  to  withhold  it  from  her.  The  proof 
of  her  ownership  is  as  full  as  it  need  be  made,  and  is  alto- 
gether satisfactory. 

There  can  be  no  question  a  court  of  equity  has  jurisdiction 
to  entertain  this  bill.  It  is  one  of  the  usual  grounds  of  equity 
jurisdiction,  to  discover  and  compel  an  account  of  funds 
wrongfully  concealed  and  withheld  from  the  real  owner.  That 
is  precisely  the  case  here,  and  we  think  the  court  had  juris- 
diction to  pronounce  the  decree  it  did. 

The  decree  will  be  affirmed. 

Decree  affirmed. 


Jacob  Darst 

v. 

William  G.  Bates  et  ah 

Filed  at   Ottawa  June  16,  1880% 

1.  Release — as  to  second  mortgage.  Where  the  holder  of  a  mortgage  on 
real  estate  executed  an  instrument  to  a  third  person,  taking  a  junior  mort- 
gage or  trust  deed  for  $10,000,  in  which  he  released  his  prior  lien  in  favor  of 
the  second,  but  no  further,  and  in  favor  of  no  other  person,  it  being  under- 
stood by  the  prior  mortgagee  that  the  money  raised  on  the  second  incum- 
brance was  to  be  expended  in  improving  the  mortgaged  premises,  it  was  held 
that  whether  the  second  mortgagee,  whose  mortgage  was  made  a  prior  lien, 
should  remain  entitled  to  such  lien,  or  some  one  else  should  occupy  his  place 
and  succeed  to  his  rights,  could  make  no  difference  with  the  prior  mortgagee, 
and  that  a  party  raising  the  money  on  the  faith  of  such  junior  mortgage,  or 
equitably  entitled  to  stand  in  the  shoes  of  the  second  mortgagee,  had  the  right 
to  foreclose  the  same  as  the  prior  lien. 

2.  Where  a  party  holding  a  mortgage  on  real  estate,  used  as  hotel  prop- 
erty, for  the  purpose  of  enabling  the  mortgagor  to  raise  $10,000,  with  which  to 
improve  the  premises,  releases  his  mortgage  in  favor  of  another  to  that  amount, 
who  takes  a  mortgage  or  deed  of  trust  for  that  sum  to  secure  the  mortgagor's 

*  The  original  opinion  in  this  case  was  filed  February  4,  1880,  but  upon  a 
rehearing  a  supplemental  opinion  was  filed  June  16,  1880. 
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notes,  amounting  to  the  same  sum,  it  being  understood  at  the  time  of  the 
release  and  the  giving  of  the  new  notes  and  mortgage,  that  the  second  mort- 
gagee was  not  to  make  the  loan  to  the  mortgagor  directly,  but  was  to  procure 
the  same  by  guaranteeing  and  discounting  other  notes  of  the  mortgagor,  it  was 
held  that  the  first  mortgagee  could  not  afterwards  be  heard  to  urge  the  ob- 
jection that  the  money  was  not  raised  on  the  faith  of  the  trust  deed  or  second 
mortgage,  but  by  discounts  of  other  paper  of  the  mortgagor  guaranteed  by 
the  second  mortgagee,  or  party  for  whose  benefit  the  trust  deed  was  given  to 
protect  him  on  his  guaranty;  and  that  the  mortgagor  failed  to  expend  the 
money  as  he  had  agreed,  could  make  no  difference  where  the  party  holding 
the  second  mortgage  or  trust  deed  was  no  party  to  such  agreement. 

3.  Surety — whether  party  occupies  that  relation.  A  prior  mortgagee  who 
releases  his  prior  lien  in  favor  of  another,  taking  a  deed  of  trust  to  secure 
him  as  guarantor  of  the  mortgagor's  notes,  whereby  to  raise  money  for  the 
mortgagor,  to  be  used  in  repairing  and  improving  the  mortgaged  premises, 
can  not  be  regarded  as  occupying  a  position  in  relation  to  the  trust  deed  as 
analogous  to  that  of  a  surety,  as  his  postponement  of  priority  of  lien  is  an 
original,  independent  undertaking  on  his  part,  based  upon  a  valuable  consid- 
eration, the  agreement  of  the  mortgagor  to  expend  the  money  raised  in  im- 
proving the  mortgaged  estate,  and  thereby  enhancing  the  security.  In  such 
case  the  first  mortgagee,  in  regard  to  the  trust  deed,  occupies  the  position  of 
a  junior  mortgagee. 

4.  Mortgage — when  debt  is  reduced  to  a  judgment.  Where  a  mortgage  is 
given  to  secure  a  debt,  and  the  debt  becomes  merged  in  a  judgment,  the 
mortgage  stands  as  a  security  for  the  judgment.  So,  where  a  settlement  is 
had  between  a  mortgagor  and  mortgagee,  and  a  new  note  given  for  the  balance 
due,  upon  which  a  judgment  is  taken  by  confession,  which  is  not  collected, 
this  will  not  operate  as  a  release  of  the  mortgage  debt. 

5.  Same — effect  of  improper  conduct  of  mortgagee.  It  is  no  objection  to  the 
foreclosure  of  a  mortgage  by  a  party  who  is  a  director  of  a  bank,  that  he  and 
another  director  may  have  improperly  acted  towards  the  bank  in  procuring 
the  money  loaned.  That  is  a  matter  between  the  directors  and  the  stockhold- 
ers of  the  bank. 

6.  Same — right  of  party  paying  to  avail  of.  Where  A  procured  B,  as  his 
attorney,  to  obtain  a  loan  uf  $10,000  by  discounting  A's  paper,  for  which  B 
was  to  have  a  commission,  and  A  gave  B  his  four  notes  of  $2500  each,  secured 
by  a  deed  of  trust  to  C,  to  indemnify  him  in  guaranteeing  A's  paper,  and  B 
obtained  of  a  bank  a  temporary  loan  by  guaranteeing  A's  notes,  and  after- 
wards procured  C,  the  trustee,  to  procure  a  further  loan  to  meet  the  payment 
of  the  first  loan,  which  C  did  of  the  same  bank,  by  agreeing  to  see  the  debt 
paid,  and  guaranteed  the  paper  of  A,  from  time  to  time,  as  it  was  renewed, 
it  was  held  that  C,  upon  payment  of  the  sum  due  the  bank,  and  for  which  he 
was  bound  as  guarantor,  was  entitled  to  foreclose  the  deed  of  trust  given  to 
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secure  B,  as  the  attorney  and  agent  of  A,  the  last  loan  being  regarded  as  the 
real  loan,  and  that  the  notes  and  deed  of  trust  to  B  were  collateral  security 
only  for  the  debt  incurred  by  C,  he  being  primarily  liable  to  the  bank. 

7.  Collateral — does  not  release  original  debt.  The  acceptance  of  collateral 
security  on  the  making  of  a  loan,  or  afterwards,  hasjio  effect  whatever  on  the 
original  debt,  either  to  impair  or  suspend  the  right  of  action. 

8.  Statute  of  frauds — paying  debt  of  another.  Where  the  party's  promise 
is,  in  effect,  to  pay  his  own  debt,  though  that  of  a  third  person  be  incidentally 
guaranteed,  it  is  not  necessary  that  it  should  be  in  writing. 

9.  Subrogation — of  guarantor  or  surety.  Where  a  party  pays  a  debt  which 
he  is  legally  bound  to  pay  for  another,  as  surety  or  guarantor,  he  will,  in 
equity,  be  entitled  to  be  subrogated  to  all  the  securities  held  for  its  payment, 
and  this,  though  he  may  have  been  the  trustee,  empowered  to  sell  by  a  deed 
of  trust. 

10.  Same — on  redemption  from  prior  lien.  A  person  occupying  the  position 
of  junior  mortgagee,  or  his  assignee,  may  redeem  from  a  deed  of  trust  which 
is  a  prior  lien,  and  thereby  be  subrogated  to  any  and  all  securities  held  by 
or  for  the  benefit  of  the  holder  of  the  prior  lien. 

11.  Usury — who  may  plead.  It  is  only  the  debtor  that  can  plead  or  set 
up  usury.     If  he  or  his  surety  pays  the  same  it  is  no  concern  of  others. 

12.  Foreclosure — interest,  whether  on  note  or  judgment  thereon.  Where  a 
debtor,  whose  debt  was  secured  by  a  deed  of  trust,  on  an  accounting  and 
settlement  six  months  before  the  debt  was  due,  gave  his  note,  payable  six 
months  after  date  without  interest,  for  the  sum  found  to  be  due,  including 
interest  on  the  original  debt  till  its  maturity,  and  upon  which  judgment  was 
immediately  confessed,  it  was  held  that,  on  bill  to  foreclose  the  trust  deed,' 
it  was  error  to  compute  interest  on  the  judgment  from  its  date,  and  that  it 
should  have  been  computed  on  the  note,  which  bore  no  interest  till  due. 

Appeal  from  the  Appellate  Court  for  the  Second  District; 
the  Hon.N.  J.  Pillsbury,  presiding  Justice,  and  the  Hon. 
Joseph  Sibley  and  Hon.  Edwin  S.  Leland,  Justices. 

On  the  19th  day  of  January,  1856,  Warren  Hall  and  Ash- 
bel  Hurlburt  mortgaged  lots  3,  4  and  5,  in  block  8,  in  the 
city  of  Peoria,  (on  which  was  the  Peoria  House,)  to  Augustus 
O.  Garrett,  to  secure  the  payment  of  $29,500,  exclusive  of 
interest,  evidenced  by  thirteen  promissory  notes,  the  last  ten 
of  which  were  dated  September  1,  1855,  payable  in  one,  two, 
three,  four,  five,  six,  seven,  eight,  nine  and  ten  years  from  date, 
for  $2500  each,  with  interest  thereon,  payable  semi-annually. 
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On  the  13th  day  of  October,  1856,  Augustus  O.  Garrett 
executed  to  said  Hall  and  Hurlburt  an  instrument  in  writing, 
reciting  that  whereas  said  Hall  and  Hurlburt  had,  on  that 
day,  made  a  deed  of  trust  conveying  the  lots  described  in  his 
mortgage,  to  Caleb  Alden,  as  trustee,  to  secure  the  payment 
of  $10,000,  with  interest  thereon,  to  one  William  G.  Bates, 
according  to  the  tenor  and  effect  of  their  four  promissory 
notes  to  said  Bates,  and  purporting,  in  consideration  thereof, 
to  forever  release  all  claim  or  lien  which  he  held,  by  virtue 
of  his  mortgage,  upon  the  before  described  premises,  so  far  as 
the  same  might  affect  the  deed  of  trust  and  the  security  of  the 
said  Bates  thereby,  but  no  further.  This  was  not  delivered 
until  some  time  afterwards,  that  is  to  say,  on  the  30th  day  of 
October,  1856,  at  which  time  Hall  and  Hurlburt  executed 
and  delivered  to  Bates  their  four  several  promissory  notes, 
for  $2500  each,  and  a  deed  of  trust,  securing  the  same,  upon 
the  lots  before  described,  to  Alden,  as  trustee.  All  of  these 
instruments  were  filed  for  record,  in  apt  time,  in  the  proper 
office. 

It  is  claimed  by  the  administrators  of  Alden  that  these 
notes  and  this  trust  deed  were  to  protect  Bates  against  loss  as 
guarantor  for  Hall  and  Hurlburt,  on  a  line  of  discounts  in 
bank  for  $10,000,  and  that  the  money  to  be  so  obtained  was 
to  be  expended  in  improvements  on  the  lots  described  in  the 
mortgage  and  the  deed  of  trust;  and  that  this  was  known  to 
Garrett,  and  formed  the  chief  consideration  for  his  post- 
poning his  mortgage  to  the  trust  deed ;  that  the  agreement 
was,  in  substance,  that  Bates  was  employed  by  Hall  and 
Hurlburt,  as  their  attorney,  to  effect  a  loan  for  them  on  bank- 
able paper,  which  they  were  to  furnish  and  renew  from  time 
to  time,  and  which  he  was  to  guaranty  to  the  amount  of 
$10,000,  for  which  Bates  was  to  have  a  compensation  of  $400. 
And  it  is  further  claimed  that,  after  the  execution  and  deliv- 
ery to  Bates  of  the  notes  and  deed  of  trust,  and  on  the  third 
of  November,  1856,  Bates,  for  the  accommodation  of  Hall 
and  Hurlburt,  borrowed  of  the  "Westfield  Bank,  of  Westfield, 
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Mass.,  upon  a  note  signed  by  himself,  without  other  security 
than  his  own  name,  $9585,  (leaving  due  $400  for  his  compen- 
sation as  agreed  upon,  and  $15  for  prior  services,)  which  sum 
he  caused  to  be  delivered  to  Hall  and  Hurlburt;  that,  about 
the  middle  of  November,  Bates  received  a  note  of  $10,000, 
dated  November  1,  1856,  signed  by  Hall  and  Hurlburt,  pay- 
able to  the  order  of  Peter  Sweat,  on  the  first  of  May,  1857, 
at  the  Continental  Bank  of  New  York,  indorsed  by  said 
Sweat;  that  he  also,  at  the  same  time,  received  a  note  of  the 
same  parties,  date  and  time  of  payment,  for  $500,  as  payment 
of  the  semi-annual  interest  on  said  $10,000  note;  that  Bates 
took  these  notes  to  Alden,  with  whom  he  had  an  agreement 
that  he  (Alden)  was  to  have  ten  per  cent  interest  on  the 
loan  during  its  continuance,  in  consideration  that  Alden 
should  procure  the  discount  of  the  notes  by  the  directors  of 
the  Westfield  Bank;  that  Alden  thereupon  procured  the  notes 
to  be  discounted,  and  paid  the  money  over  to  Bates,  who  then 
used  the  same  in  paying  off  his  own  note  at  the  bank  for 
$9585,  and  the  $415  due  himself  from  Hall  and  Hurlburt,  as 
before  stated;  and  that,  in  order  to  obtain  this  discount, 
Alden  had  to  obligate  himself  to  the  bank  to  repay  the  same. 
On  the  first  of  May,  1857,  the  before-mentioned  notes  not 
being  paid,  other  notes  were  executed  by  Hall  and  Hurlburt, 
and  satisfactorily  indorsed,  and  also  indorsed  by  Bates,  and 
were  procured  by  Alden  to  be  discounted  at  the  Westfield 
Bank,  for  money  to  take  them  up. 

Other  discounts  and  renewals,  etc.,  were  had  in  the  same 
way,  from  time  to  time,  until  in  February,  1860,  when,  upon 
an  accounting,  Hall  and  Hurlburt  were  found  to  be  indebted 
in  the  sum  of  $9350.59,  for  which  they  gave  their  note  to 
Bates,  payable  in  six  months,  and,  on  the  same  day,  also 
caused  to  be  entered  up  a  confession  of  judgment,  for  the 
same  amount,  to  Bates,  as  security  for  the  same.  This  note 
was  indorsed  by  Bates  by  his  attorney  in  fact,  and  was  dis- 
counted at  the  Westfield  Bank,  like  the  prior  notes.  Nothing 
was  ever  collected  on  the  judgment,  and  when  Darst's  bill  of 
32—95  III. 
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foreclosure  was  filed,  as  hereinafter  stated,  the  note  remained 
in  the  possession  of  the  bank,  unpaid. 

On  October  6,  I860,  lot  3  and  a  part  of  lot  4  were  released 
by  Bates  and  Alden,  and  Darst  also,  to  one  Luther  Cord,  for 
which  $2500  were  paid  and  credited  on  the  indebtedness  of 
Hall  and  Hurlburt  secured  by  the  trust  deed. 

February  1,  1862,  Hall,  having  purchased  Hurlburt's  in- 
terest, leased  the  premises  to  Alfred  Freeman  and  Henry 
King,  by  written  lease;  and  this  lease,  Hall,  in  April,  1862, 
assigned  to  Bates,  on  condition  that  he  would  pay  taxes  and 
insurance,  and  apply  rents  on  notes  and  judgments,  and  he 
continued  to  receive  the  rents  and  so  apply  them  until  the 
appointment  of  a  receiver  in  this  court. 

In  October,  1859,  all  the  notes  executed  by  Hall  and  Hurl- 
burt to  Garrett,  except  the  last  six,  having  been  paid,  Garrett 
sold  and  assigned  these  to  Jacob  Darst. 

On  the  third  of  January,  1863,  Jacob  Darst  filed  his  bill 
in  chancery,  to  foreclose  the  Garrett  mortgage,  against  War- 
ren Hall,  Ashbel  Hurlburt,  William  G.  Bates,  Caleb  Alden 
and  Alfred  Freeman.  On  the  30th  of  May,  1863,  William 
G.  Bates  filed  his  answer  thereto;  and  on  the  20th  day  of 
January,  1860,  William  G.  Bates  filed  his  bill  against  Hall 
and  Hurlburt,  and  Darst,  to  foreclose  the  deed  of  trust  exe- 
cuted to  Alden  as  trustee. 

On  the  ninth  of  February,  1863,  Darst  filed  his  cross-bill 
to  Bates'  bill  for  foreclosure,  setting  up,  in  substance,  the 
same  matters  as  set  forth  in  his  original  bill  of  foreclosure. 

Answers, were  filed  to  this  by  Bates  and  Alden,  and  on  the 
10th  of  June,  1864,  Darst  filed  an  amendment  to  his  bill  of 
complaint,  to  which  answers  were  also  filed. 

On  the  15th  of  January,  1866,  Bates  filed  an  amendment 
to  his  bill  of  foreclosure,  and  answers  were  filed  to  this. 

The  suits  were  consolidated,  and  the  cause  was  heard  by  the 
court  below,  when  a  decree  was  rendered  dismissing  Bates' 
bill  for  foreclosure,  and  rendering  a  decree  of  foreclosure  in 


1880.]  Darst  v.  Bates  et  at.  499 

Brief  for  the  Appellant. 

favor  of  Darst,  upon  terms,  however,  which  were  not  satis- 
factory to  him,  and  both  parties  appealed  to  this  court. 

The  cause  was  heard  here  at  the  September  term,  1869,  and 
the  decree  below  was  reversed  and  the  cause  remanded. 

On  the  third  day  of  February,  1869,  Caleb  Alden  paid 
the  amount  computed  to  be  due  the  Westfield  Bank,  on 
account  of  the  discounts  in  favor  of  Hall  and  Hurlburt, 
$12,626.74.  And,  after  the  before  mentioned  case  was 
remanded  to  the  court  below,  on  the  22d  day  of  July,  1870, 
said  Alden  filed  his  amended  cross-bill  to  the  bill  of  com- 
plaint of  Darst,  claiming,  and  alleging  therein,  that  he  was 
entitled  to  foreclose  the  deed  of  trust,  having  paid  the  amount 
secured  thereby,  etc.  Answers  were  filed  to  this,  to  which 
there  were  proper  replications. 

On  final  hearing,  all  of  the  bills  and  cross  bills,  etc.,  hav- 
ing been  consolidated,  it  was,  in  substance,  decreed  that  the 
trust  deed  was  a  prior  lien  to  the  mortgage  of  Garrett,  and 
that  Alden's  administrators  (he  having  died  pending  the  pro- 
ceedings) were  entitled  to  the  amount  to  be  recovered,  by 
virtue  of  the  trust  deed. 

From  that  decree  Darst  appealed  to  the  Appellate  Court 
for  the  Second  District.  That  court  affirmed  the  decree  of 
the  circuit  court,  and  Darst  brings  the  record  here  by  appeal 
from  that  decision. 

The  other  facts,  material  to  an  understanding  of  the  ques- 
tions discussed,  sufficiently  appear  in  the  opinion. 

Mr.  J.  S.  Starr,  and  Mr.  D.  McCulloch,  for  the  appel- 
lant, after  stating  the  facts  of  the  case,  made  the  following 
points,  among  others,  in  their  argument : 

Garrett  had  the  first  lien,  and  to  the  extent  of  that  lien  had 
a  special  property  in  the  premises.  When  one  suffers  his 
property  to  become  pledged  for  the  liability  of  another,  he, 
as  to  his  property  so  pledged,  occupies  a  position  analogous  to 
a  surety  for  that  liability,  and  is  entitled  to  be  dealt  with  as 
such.    Neinecewicz  v.  Gahn,  3  Paige,  614 ;  Same  case,  11  Wend. 
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312;  Robinson  v.  Gee,  1  Ves.  Sr.  251;  Paterick  v.  Poivlet,  2 
Atk.  383. 

Time  given  to  the  principal  discharges  the  mortgage  from 
the  debt  so  extended.  Neinecewicz  v.  Gahn,  3  Paige,  620; 
Boultbee  v.  Stubbs,  18  Ves.  20;  BowmaJcer  v.  Moore,  3  Price, 
214;  Neinecewicz  v .  Gahn,  11  Wend.  324. 

In  such  case  the  surety  (mortgagee)  is  entitled  to  be  sub- 
rogated to  the  principal  creditor  and  so  given  a  priority  over 
subsequent  incumbrancers.  Neinecewicz  v.  Gahn,  3  Paige,  621  ; 
Aquilar  v.  Aquilar,  5  Mad.  414;  Hawley  v.  Bradford,  9 
Paige,  200;  Glancy's  Husb.  &  Wife,  589. 

The  same  principle,  in  a  modified  form,  is  applied  in  the 
case  of  successive  mortgages.  If  the  first  mortgagee  has  two 
tracts  in  his  mortgage,  and  the  second  but  one  of  them,  equity 
will  compel  the  first  mortgagee  to  first  exhaust  that  tract  not 
covered  by  the  second  mortgage.  But  if,  with  notice  of  the 
second  mortgage,  he  releases  the  latter  tract,  he  must  suffer 
an  abatement  of  his  debt,  pro  tanto,  as  to  the  second  mort- 
gage. Tice  v.  Annin,  2  J.  C.  P.  125;  Parhman  v.  Welsh,  19 
Pick.  231;  Cheesebrough  v.  Willard,  1  Johns.  Ch.  425 ;  Igle- 
hart  v.  Crane,  42  111.  202;    Guion  v.  Krapp,  6  Paige,  35. 

So  if  the  mortgagee  holds  other  securities  and  releases  them, 
he  must  suffer  the  consequences.  Foss  v.  City  of  Chicago,  34 
111.  488 ;  Phares  v.  Barbour,  49  id.  570. 

Equity  treats  the  land  as  the  primary  fund  out  of  which 
the  debt  is  to  be  made.  The  owner  of  the  equity  of  redemp- 
tion is  the  principal  debtor,  all  others  being  merely  sureties. 
The  right  of  subrogation  therefore  exists  in  favor  of  all  inter- 
mediate parties  until  the  debt  is  made  to  fall  ultimately  upon 
the  owner  of  the  fee.  Marsh  v.  Pike,  10  Paige,  595 ;  Cum- 
berland v.  Codrington,  3  J.  C.  P.  229 ;  Raivson  v.  Copeland,  2 
Sandf.  278;  McLean  v.  Towle,  3  Sandf.  128;  Curtis  v.  Tyler, 
9  Paige,  432;  Hays  v.  Ward,  4  J.  C.  E.  123. 

One  of  the  consequences  of  this  doctrine  is,  that  if  the 
creditor  impairs  this  right  of  subrogation  as  to  any  person 
whose  property  stands  towards  him  in  the  relation  of  surety- 
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ship,  he  thereby  releases  the   property  so  charged.     Tice  v. 
Annin,  2  J.  C.  R.  125. 

The  waiver  was  personal  to  Bates  and  for  the  benefit  of  no 
other  person.  The  proof  is  that  Bates' only  professed  to  hold 
the  notes  to  indemnify  himself.  Bat  whether  this  be  so  or 
not,  the  deed  absolutely  prohibited  any  other  person  from 
participating  in  the  benefit  of  the  waiver.  Jones  v.  Quinni- 
piack  Bank,  29  Conn.  25;  Hall  v.  Cushman,  16  N.  H.  462; 
Miller  v.  Made,  1  N.  J.  Eq.  204;  Hawley  v.  Bradford,  9 
Paige,  200;  Myers  v.  Parker,  6  Ohio  St.  501;  Leggett  v. 
Humphries,  21  How.  66;  Hunt  v.  Smith,  17  Wend.  180; 
Bank  of  Steubenville  v.  Cowell,etc.  5  Ohio,  214. 

A  court  of  equity  will  never  enlarge  a  contract  of  surety- 
ship. It  is  a  contract  to  be  strictly  construed  in  all  courts  for 
the  benefit  of  the  surety.  United  States  v.  Boyd,  15  Pet.  208  ; 
Dobbins  v.  Bradley,  17  Wend.  442;  State  of  Ohio  v.  Medoy, 
17  Ohio,  565;  Wallers  v.  Simpson  et  al.  2  Gilm.  570;  Governor 
v.  Lagow,  43  111.  142. 

Aiders  relation  to  these  securities: 

He  is  trustee  in  the  deed  of  trust  and  chargeable  with  notice 
of  the  terms  of  Garrett's  deed,  for  all  his  claims  to  priority 
are  dependent  upon  it. 

After  the  maturity  of  all  the  paper,  he,  as  director  of 
the  bank,  consented  to  a  surrender  of  all  the  paper  indorsed 
by  Sweat,  and  upon  which  Bates  was  chargeable  as  guarantor. 
Bates  then  took  a  new  note  which  Alden  never  guaranteed. 

As  a  volunteer  he  has  paid  the  bank,  but  Bates  is  not  liable 
to  him.  The  bauk  can  not  hold  Bates,  for  its  debt  is  paid. 
Alden  can  not  hold  Bates,  for  Alden  does  not  own  the  note. 
Bates  can  not  be  damnified,  and  until  he  is  damnified  he  can 
not  foreclose.  Alden  can  only  come  in  by  subrogation  to 
Bates,  but  Bates  having  no  equities  Alden  can  have  none. 
Sanford  v.  McLean,  3  Paige,  117;  King  v.  Whiteley,  10  id. 
465;  Bonham  v.  Galloway,  13  111.  68. 

Under  no  circumstances  can  Alden,  even  if  he  does  occupy 
the  position  of  creditor,  become  entitled  to  this  security  until 
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the  liability  of  Bates  has  become  absolutely  fixed.  Tilford 
v.  James,  7  B.  Mon.  336;  Peters  v.  Goodrich,  3  Conn.  146; 
Abbott  v.  Upton,  9  Pick.  434;  Van  Rensselear  v.  Aiken,  22 
Wend.  549. 

Another  reason  why  he  can  not  have  any  relief  is  that  he 
is  trustee  in  the  deed  of  trust,  and  has  no  right  to  allow  it  to 
be  used  for  any  purpose  not  clearly  within  the  terms  of  the 
Garrett  deed,  especially  for  his  own  benefit. 

Trust  deed  discharged  by  novation  of  debt : 

The  arrangement  under  which  Garrett  made  his  deed  of 
postponement  in  favor  of*  Alden,  as  trustee  for  Bates,  was 
that  Bates  should  guaranty  for  Hall  and  Hurlburt  a  line  of  dis- 
counts, upon  their  furnishing  him  bankable  paper  with  a 
good  indorser  for  that  purpose.  It  is  not  stated  how  long 
that  arrangement  was  to  continue,  but  the  proof  is  that  Hall 
and  Hurlburt  were  to  reduce  the  debt  at  the  rate  of  $2500  per 
year.  The  amount  was  the  same  in  the  notes  secured  by  the 
deed  of  trust,  and,  no  doubt,  the  time  was  the  same. 

Now,  Darst's  right  of  subrogation  became  fixed  at  the  ma- 
turity of  the  deed  of  trust,  and  no  one  had  any  right  to 
change  or  waive  any  rights  or  liabilities,  after  that  time,  so  as 
to  affect  his  interests.  His  rights  were  seriously  affected  by 
that  arrangement. 

There  was,  in  fact,  a  novation  of  the  debt,  a  new  principal 
was  formed,  a  new  payee  was  made,  new  security  was  taken, 
and  old  securities  were  released. 

The  mortgage  was  no  security  for  the  substituted  note. 
Ayers  v.  Wattson,  57  Pa.  St.  368;  2  Parsons  on  Notes  and 
Bills,  135;  Hart  v.  Hudson,  6  Duer,  294;  Woodward  v.  Ward, 
37  Minn.  564. 

Messrs.  Johnson  &  Hopkins,  for  the  appellees,  after  stat- 
ing the  facts  of  the  case  and  the  state  of  the  pleadings, 
made  the  following  points  in  thejr  argument: 

That  the  lien  of  Garrett's  mortgage,  held  by  Darst,  was 
postponed   by  Garrett,  the  holder  of  the  mortgage,  that  the 
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mortgage  or  trust  deed  might  become  a  first  lien,  and  that 
the  loan  might  be  made  for  the  purpose  of  improving  the 
property. 

That  the  property  was  improved  by  the  application  of  the 
money  obtained  from  Bates  for  that  purpose,  and  that  Garrett, 
while  holder  of  the  notes  and  mortgage,  knew  the  loan  was 
obtained  on  the  mortgage  upon  the  faith  of  his  release,  saw 
the  money  applied,  held  his  mortgage  for  years  afterward 
before  he  turned  over  the  notes  and  mortgage  to  Darst  (in  the 
fall  of  1859),  and  made  no  objection,  and  gave  no  sign  of 
dissent. 

That  Darst  became  the  holder  of  the  notes  and  mortgage, 
with  both  actual  and  constructive  notice  of  the  release  of 
Garrett. 

It  is  obvious  that  Darst  stands  in  no  better  position,  at  the 
most,  than  would  Garrett  had  he  still  retained  the  notes  and 
mortgage. 

The  relative  position  of  Alden  and  Garrett  was  that  of 
first  and  second  mortgagees,  to  each  of  which  the  debt  was 
the  principal  and  the  mortgage  the  incident.  This  position 
of  Garrett  resulted  from  Garrett's  release  of  his  mortgage  as 
to  the  trust  deed  of  Alden,  the  second  mortgagee  having  the 
right  to  redeem  from  the  first,  and  the  mortgagor  the  right 
to  redeem  from  both. 

Appellant's  relative  position  in  the  case  is  no  better  than 
if  he  was  Garrett. 

As  second  mortgagee  he  has  a  right  to  redeem  from  the 
prior  incumbrance,  and  to  be  subrogated  to  the  security  on 
such  redemption. 

His  position  gives  him  the  right  to  inquire  how  much  debt 
there  was,  and  how  much  of  it  remained  unpaid. 

In  a  prior  hearing  in  the  case  the  court  say:  "The  deed  of 
trust  having  been  given  to  secure  the  debt,  and  it  in  sub- 
stance remaining  unpaid,  the  trust  will  be  kept  alive  to  secure 
its  payment."     Darst  v.  Bates  et  al.  51  111.  446. 

The  negotiable  paper  furnished  by  mortgagors  for  the  con- 
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venience  of  the  parties  in  floating  the  loan  were,  in  their 
relation  to  the  debt,  not  unlike  duplicate  bills  of  exchange. 
They  only  represented  one  and  the  same  debt  for  the  conve- 
nience of  the  parties,  and  were  not  intended  by  the  parties  to 
be,  and  were  not  a  release,  discharge  or  payment  of  the 
mortgage  debt.  They  were  made  and  used  as  floats  to  enable 
Bates  and  Alden  to  carry  the  loan. 

The  reason  why  a  renewal  or  change  of  the  mortgage  notes 
does  not  impair  the  security  is,  because  the  debt  is  not  thereby 
paid,  and  the  same  principle  applies  with  more  force  to  the 
duplicate  or  negotiable  notes,  as  the  original  mortgage  notes 
in  this  case  were  never  given  up,  renewed,  paid  or  changed, 
and  the  duplicates,  never  intended  as  payment,  were  never 
paid  by  the  makers  and  mortgagors.  Ibid.  51  111.;  Shir  as  v. 
Craig  &  Mitchell,  7  Cranch,  pp.  34  and  50 ;  Seymour  v.  Dar- 
rows,  31  Vt.  123;  Hubbard  v.  Savage,  8  Conn.  215;  Ketchum 
v.  Jauncey,  22  Conn.  127. 

The  security  for  a  debt,  in  whose  hands  soever  it  may  be,  is 
a  fund  in  trust  for  the  payment  of  the  debt.  Moses  v.  Mur- 
gatroyd,  1  Johns.  Ch.  118;  New  London  Bank  v.  Lee  et  al. 
11  Conn.  112;  Homer  v.  Savings  Bank,  7  id.  478;  Eastman 
etal.  v.  Foster  et  al.  8  Mete.  19;  Belcher  v.  Hartford  Bank,  15 
Conn.  480;  Hayes  v.  Ward  et  al.  4  Johns.  Ch.  123. 

The  confession  of  judgment  by  Hall  and  Hurlburt  was  no 
payment  of  the  debt.  Had  it  been  made  to  Alden,  the  equit- 
able mortgagee,  its  only  effect  would  have  been  to  merge  the 
notes  or  debt  in  the  judgment. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

When  this  case  was  in  this  court  at  a  former  term, — Darst  v. 
Bates  et  al.  51  111.  439, — the  court  was  under  the  impression 
that  the  notes  described  in  the  deed  of  trust,  which  was  exe- 
cuted by  Hall  and  Hurlburt  to  Alden  as  trustee,  had  been 
renewed  from  time  to  time,  and  what  was  then  said  in  respect 
of  the  deed  of  trust  was  upon  that  hypothesis.     It  now  very 
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clearly  appears,  from  the  examination  we  have  given  to  the 
record,  that  those  notes  were  not  renewed.  Other  notes  were 
given  by  Hall  and  Hurlburt  to  Peter  Sweat,  and  by  him 
indorsed  to  William  G.  Bates,  which  Bates  also  indorsed, 
and,  through  Alden,  procured  to  be  discounted  at  the  West- 
field  Bank,  in  Westfield,  Mass.,  to  raise  $10,000;  and  it  was 
these  notes,  and  not  the  notes  described  in  the  deed  of  trust, 
that  were  taken  up  and  renewed  by  substituting  other  notes 
in  like  manner  secured,  from  time  to  time.  It  is  contended 
by  appellees  that  the  notes  described  in  the  deed  of  trust,  as 
secured  by  that  instrument,  were  held  as  security  for  these 
notes  that  were  thus  discounted  and  renewed  from  time  to 
time,  and  the  question  to  be  determined  is,  whether  the 
administrators  of  Alden  (who  has  died  intestate  since  the 
pending  of  these  suits),  in  view  of  all  the  facts  proved,  are 
entitled  to  have  a  foreclosure  of  that  trust  deed  as  a  prior 
lien  to  the  mortgage  executed  to  Garrett  and  now  held  by 
Darst,  to  indemnify  Alden's  estate  for  money  that  Alden 
paid  to  the  Westfield  Bank  in  consequence  of  those  discounts. 

Having  made  this  correction  and  explanation  in  regard  to 
the  facts,  we  are  not  disposed  to  depart,  in  the  expression  of 
our  views  of  the  law,  from  what  is  said  in  the  former  opinion. 

The  instrument  by  which  Garrett  gave  a  priority  to  the 
trust  deed  to  Alden,  as  trustee,  to  secure  the  payment  of  the 
notes  to  Bates,  is  as  follows : 

"Whereas,  I,  Augustus  O.  Garrett,  of  the  city  of  Peoria, 
in  the  State  of  Illinois,  hold  a  certain  mortgage  made  by 
Warren  Hall  and  Ashbel  Hurlburt  upon  lots  three,  four  and 
five,  block  No.  eight,  in  the  city  of  Peoria;  and  whereas,  the 
said  Hall  and  Hurlburt  have  this  day  made  a  deed  of  trust 
conveying  the  said  lots  to  Caleb  Alden  as  trustee,  said  last 
recited  conveyance  being  to  secure  the  payment  of  $10,000, 
with  the  interest  thereon,  to  one  Wm.  G.  Bates,  according  to 
the  tenor  and  effect  of  four  promissory  notes  made  by  Hall 
and  Hurlburt  to  said  Bates  :  Now,  therefore,  in  considera- 
tion of  one  dollar  to   me  in   hand   paid   by  said  William  G. 
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Bates,  I  do  hereby  now  forever  release  all  claim  or  lien  which 
I  have  by  virtue  of  any  mortgage  or  lien  upon  the  said  above 
described  premises,  as  to  and  so  far  as  the  same  may  aifect  the 
lien  of  the  said  deed  of  trust  and  the  security  of  the  said 
Bates  thereby,  but  no  further.  It  being  the  true  intent  and 
meaning  hereof  that,  as  between  the  said  Bates  and  myself, 
the  said  deed  of  trust  for  the  benefit  of  the  said  Bates  shall  be 
deemed  a  valid  and  first  lien  upon  said  premises,  and  that  my 
mortgage  shall  be  deemed  and  considered  a  lien  on  the  same 
second  in  priority  to  said  deed  of  trust.  This  made  for  the 
sole  benefit  of  said  Bates,  it  not  being  the  intent  hereof  to 
in  any  manner  release  or  waive  the  lien  of  my  said  mortgage 
as  to  any  other  parties.  Witness  my  hand  and  seal  at  Peoria, 
this,  the  thirteenth  day  of  October,  A.  D.  1856. 

A.  O.  Garrett,  (Seal.)" 

According  to  the  answers  of  Hall  and  Hurlburt,  made 
under  oath,  and  in  response  to  material  allegations  in  Darst's 
bill,  this  instrument  was  executed  pursuant  to  an  agreement 
made  between  Garrett  and  Hall  and  Hurlburt,  to  enable  them 
to  obtain  a  loan  of  $  10,000  through  the  assistance  of  Bates, 
(who  was  to  guaranty  their  notes  or  bills  indorsed  or  accepted 
by  Peter  Sweat  or  some  other  person,)  for  the  purpose  of  ex- 
pending said  sum  on  the  mortgaged  premises  in  repairing, 
enlarging  and  improving  the  same,  and  rendering  them  more 
valuable. 

In  view  of  this,  it  is  manifest  that  a  fair  and  reasonable 
construction  of  the  instrument  is  to  postpone  the  lien  of  Gar- 
rett's mortgage  to  that  created  by  the  deed  of  trust  therein 
recited.  It  was  intended  that,  as  to  that  $10,000,  the  Garrett 
mortgage  should  be  a  junior  lien,  but  that  in  no  other  respect, 
and  for  no  other  purpose,  should  its  priority  be  waived  or 
relinquished.  Whether  Bates  should  continue  to  be  entitled 
to  that  trust  deed,  or  some  one  else  should  occupy  his  place, 
could  make  no  possible  difference  to  Garrett.  It  was  not  the 
person,  but  the  loan,  in  which  he  was  interested,  and  the 
name  of    Bates    is  used  simply  to    make  more  specific    and 
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certain  the  particular  deed  of  trust.  This  was  the  view  en- 
tertained by  the  court  when  the  case  was  here  before,  as  will 
be  seen  by  reference  to  the  opinion  then  filed,  and  it  is  totally 
unaffected  by  the  misapprehension  of  facts  under  which  the 
court  then  labored. 

In  our  opinion,  therefore,  the  postponement  or  relinquish- 
ment of  the  first  lien,  under  the  Garrett  mortgage,  is  not 
limited  to  the  person  of  Bates,  but  it  is  equally  for  the  benefit 
of  any  person  who  is  equitably  entitled,  apart  from  that  in- 
strument, to  stand  in  the  shoes  of  Bates,  as  regards  the  debt 
secured  by  the  deed  of  trust. 

We  are,  moreover,  of  opinion  that  Garrett,  having  entered 
into  a  contract  with  Hall  and  Hurlburt  in  regard  to  relin- 
quishing or  postponing  the  priority  of  his  lien,  for  the  pur- 
pose before  stated,  with  full  knowledge  of  the  mode  in  which 
Bates  was  expected  to  raise  the  needed  money,  can  not  now 
be  heard  to  urge  the  objection  that  the  money  was  not  loaned 
on  the  faith  of  the  trust  deed,  but  was  obtained  by  discounts 
of  other  paper  of  Hall  and  Hurlburt.  He  knew,  according 
to  the  evidence  afforded  by  Hall  and  Hurlburt's  answers, 
that  the  money  was  not  to  be  obtained  by  a  direct  loan  on  the 
faith  of  the  trust  deed,  but  by  discounts  of  their  paper  when 
guaranteed  by  Bates,  and  that  the  trust  deed  was  intended  to 
protect  Bates  in  guaranteeing  the  paper  to  be  thus  discounted. 
He  has  not,  therefore,  been  defeated  or  disappointed  in  this 
respect.  Whether  Hall  and  Hurlburt  have  kept  faith  with 
him,  as  to  the  use  of  the  money  thus  obtained,  is  quite  an- 
other question.  He  relied  solely  on  their  agreement  in  that 
respect,  and  there  is  no  authority  in  the  record  for  saying 
that  either  Bates  or  Alden  was  party  or  privy  to  that  agree- 
ment. 

The  point  is  made,  and  pressed  with  some  apparent  earnest- 
ness, by  counsel  for  appellant,  that  Garrett  occupied  a  relation 
to  the  trust  deed  analogous  to  that  of  surety,  and  hence  that 
his   postponement    or   relinquishment   of  priority  should  be 
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held  to  be  revoked  or  canceled  by  all  acts  or  circumstances 
that  would,  in  the  case  of  a  surety,  be  held  to  release  him. 

Without  conceding  that,  under  the  evidence,  there  appear 
here  to  be  any  acts  or  circumstances  which  would,  in  the  case 
of  a  surety  be  held  to  release  him,  we  think  it  sufficient  to 
say,  in  our  opinion  the  position  of  Garrett,  in  relation  to  the 
trust  deed,  can  not  be  held  to  be  analogous  to  that  of  surety,  for 
this  reason,  if  for  no  other  :  Accepting  the  evidence  afforded  by 
the  answers  of  Hall  and  Hurlburt  to  be  true,  his  postponement 
or  relinquishment  of  priority  was  an  original  and  independent 
undertaking  upon  his  part,  based  upon  a  valuable  consideration, 
namely,  the  concurrent  undertaking  of  Hall  and  Hurlburt 
that  the  money  to  be  obtained  by  the  loan  should  be  used  in 
improvements,  repairs,  etc.,  upon  the  mortgaged  property, 
thereby  appreciating  the  value  of  his  security.  We  think 
the  position  of  Garrett,  with  regard  to  the  trust  deed,  is  pre- 
cisely that  of  any  other  junior  mortgagee — his  rights  are  no 
more  and  no  less. 

Another  point,  urged  with  some  show  of  earnestness,  which, 
we  think,  may  be  disposed  of  with  very  few  words,  is  this: 
In  February,  1860,  there  was  an  accounting  between  Hall 
and  Hurlburt  and  Bates,  in  regard  to  the  paper  guaranteed 
by  Bates  for  them  and  discounted  at  the  Westfield  Bank, 
upon  which  it  was  found  there  was  due  from  Hall  and  Hurl- 
burt to  Bates  $9350.59,  for  which  amount  they  then  gave 
him  their  note,  on  six  months'  time,  and,  on  the  same  day, 
confessed  a  judgment  in  his  favor.  The  note  was  indorsed 
by  Bates,  by  his  attorney  in  fact,  to  the  Westfield  Bank. 
Nothing  was  ever  collected  on  either  the  judgment  or  the 
note,  but  it  is  argued  this  was  a  novation,  and  operated  as  a 
release  of  the  trust  deed. 

This  point  was  fully  considered  when  the  case  was  here 
before,  and  it  is  not  affected  by  the  misapprehension  of  fact 
under  which  the  court  then  labored.  It  was  then  held  the 
reduction  of  the  note  to  judgment  did  not  in  anywise  affect 
the  trust  deed. 
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Where  a  mortgage  is  given  to  secure  the  payment  of  a 
debt,  and  the  debt  becomes  merged  in  a  judgment,  the  mort- 
gage stands  as  security  for  the  judgment.  Wayman  et  ux.  v. 
Cochrane,  35  111.  152.  See,  also,  Rogers  v.  Trustees,  etc.  46 
111.  428;  Hamilton  v.  Quimby  et  al.  id.  90;  Flower  v.  Elwood, 
66  id.  438;  Worcester  National  Bank  v.  Cheeney,  87  id.  602. 

The  question  of  most  difficulty  is,  did  Alden  occupy  such  a 
relation  towards  the  loan  effected  by  Hall  and  Hurlburt,  by 
means  of  their  discounts,  that  he  can  be  held,  in  equity, 
entitled  to  take  the  place  of  Bates,  and  enforce  a  foreclosure 
of  the  deed  of  trust  and  avail  of  the  proceeds. 

Since  this  case  was  here  before,  Aldeu  paid  to  the  bank  of 
Westfield  the  amount  due  on  the  note  for  $9350.59,  given  by 
Hall  and  Hurlburt  on  settlement  in  1860,  which  had  remained, 
from  the  time  of  its  assignment  by  Bates,  in  the  possession  of 
the  bank,  unpaid. 

Appellant's  counsel  insist  that  this  payment  was  purely  vol- 
untary on  the  part  of  Alden. 

The  proof  sufficiently  establishes  these  facts:  In  the  month 
of  June,  1856,  Bates  was  employed  by  Hall  and  Hurlburt,  as 
their  attorney,  to  obtain  a  loan  of  $10,000  for  them,  which 
they  wished  to  expend  in  repairs  and  in  the  erection  of  addi- 
tions to  the  buildings  situated  upon  the  premises  described  in 
the  mortgage  and  deed  of  trust  in  controversy.  After  making 
some  ineffectual  efforts  to  obtain  this  loan, — it  having  been 
agreed  between  Hall  and  Hurlburt  that  they  would  pay  him 
a  commission  of  $400,  and  make  their  four  promissory  notes 
for  $2500  each,  secured  by  first  mortgage  or  deed  of  trust 
upon  the  property  in  controversy,  to  protect  and  indemnify 
him  against  loss  as  their  guarantor,  and  that  they  would  also 
furnish  him  with  good  bankable  paper,  properly  secured  by 
personal  security,  which  he  was  to  indorse  and  guaranty,  for 
the  purpose  of  discounting  to  raise  the   $10,000, — Bates,  on 

the day  of  October,  1856,  advanced,  of  money  which  he 

borrowed  of  the  Westfield  Bank  on  his  own  note,  the  desired 
$10,000,  less  his  commission,  and  a  debt  of  $15  owed  him  by 
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Hall  and  Hurlburt, — that  is  to  say,  $9585;  and  he  then 
applied  to  Alden  to  effect  the  loan  of  the  $10,000,  as  the 
attorney  of  Hall  and  Hurlburt,  offering  as  security  the  secu- 
rities furnished  by  them  to  him,  and  his  personal  guaranty 
of  the  bankable  paper  to  be  discounted.  Alden  agreed,  there- 
upon, to  effect  the  loan  for  him;  and  it  was  then,  in  consid- 
eration thereof,  further  agreed  between  them,  and  reduced  to 
writing,  as  follows: 

"  Mem.  of  agreement — W.  G.  Bates,  A.  C.  Alden  and  others : 
"  Bates  is  to  hold  the  four  notes  of  $2500,  and  the  mortgage 
to  secure  them,  as  security  for  himself  as  indorser  of  the  float- 
ing notes  of  H.  and  H.,  and  also  as  security  for  Alden,  and 
Alden  and  others,  for  raising  the  money  on  the  negotiable 
notes  furnished  by  H.  and  H.,  and  to  guaranty  the  same  to 
Alden,  and  Alden  and  others,  who  may  raise  the  money,  and 
he  is  to  apply  the  payments  and  net  proceeds  received  from 
H.  and  H.  on  the  loan,  as  received  by  him,  till  the  same  is 
paid,  the  rate  of  interest  on  the  notes  to  be  taken  by  Alden 
being  10  per  cent,  as  discount,  to  be  paid  by  H.  and'H.  He 
agrees  to  enforce  the  payment  of  loan  by  proper  legal  pro- 
ceedings, in  case  of  neglect,  or  to  allow  Alden,  and  Alden 
and  others,  to  do  so  in  his  name,  if  he  declines  to  do  so,  if 
such  shall  be  thought  best,  it  being  understood  that  Alden, 
either'  by  himself  or  with  his  friends,  is  to  raise  the  money  to  the 
amount  as  mentioned  in  the  four  mortgage  notes,  and  for  the 
time  proposed  as  agreed,  in  case  said  Bates  shall  furnish  him 
with  negotiable  paper  of  H.  and  H.,  and  by  Bates,  or  guar- 
anteed by  him. 

"[Signed,]  W.G.Bates. 

"November  3,  1856." 

Although  this  was  signed  by  Bates  alone,  the  evidence  is 
full  and  satisfactory  that  it  was  written  as  evidencing  the  real 
agreement  between  Bates  and  Alden,  and  that  one  copy  was 
given  to  and  accepted  by  Alden  as  such,  and  the  other  was 
retained  by  Bates. 

Alden  then  took  the  note  executed  by  Hall  and  Hurlburt 
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to  Peter  Sweat,  and  by  him  indorsed,  and  guaranteed  also  by 
Bates,  for  $10,000,  payable  May  1,  1857,— obtained  $10,000  of 
the  Westfield  Bank,  which  he  paid  over  to  Bates,  as  the  attor- 
ney of  Hall  and  Hurlburt,  and  deposited  this  note  as  collat- 
eral security  for  the  payment  of  the  $10,000.  Bates  repaid 
himself  with  this  $10,000 — the  money  he  had  previously  ad- 
vanced, and  the  amount  due  him  for  commissions,  etc.  But 
this  we  regard  as  precisely  the  same  as  if  the  $10,000  had 
gone  directly  to  Hall  and  Hurlburt.  All  the  parties  treated 
this  as  the  real  loan,  and  the  advancement  by  Bates  as  but  a 
temporary  accommodation  replaced  by  this  money.  In  all 
the  subsequent  renewals  of  notes,  discounting,  etc.,  this  was, 
by  all  the  parties,  treated  and  regarded  as  the  real  loan. 

Alden,  in  giving  his  evidence,  says:  " I  told  said  Bates 
that  I  would  accept  the  proposition,"  (that  is,  the  proposition 
to  raise  the  $10,000,)  "and  would  raise  the  money,  from  time 
to  time,  till  the  debt  of  Hall  and  Hurlburt  should  be  paid." 
And  again:  "  I  received  the  notes  which  were  guaranteed 
or  indorsed  by  said  Bates,  and  I  procured  the  same  to  be  dis- 
counted, on  my  promise  to  pay  the  same  in  case  of  failure  to 
pay  by  said  Hall  and  Hurlburt,  or  said  Bates.  I  also  agreed 
with  said  bank,  the  late  president,  directors,  etc.,  of  the  West- 
field  Bank,  to  be  responsible  in  like  manner  for  any  paper 
which  should  thereafter  be  given  by  Hall  and  Hurlburt  to 
said  Bates  as  such  collateral,  and  which  should  be  guaranteed 
or  indorsed  by  him."  He  had  previously  said  :  "  It  was  agreed 
by  said  Bates  with  me,  as  attorney  for  Hall  and  Hurlburt, 
that  I  should  receive  10  per  cent  for  interest  on  amount  due 
on  the  loan,  during  its  continuance."  Again,  he  says:  "The 
bank  relied  upon  the  credit  and  pecuniary  responsibility  of 
Hall  and  Hurlburt,  Bates,  who  was  a  man  of  abundant  re- 
sponsibility and  property,  and,  perhaps,  upon  my  promise; 
but  they  had  nothing  to  do  with  the  mortgage  of  Hall  and 
Hurlburt  to  secure  the  notes  of  $10,000  first  spoken  of;  nor 
were  they  informed,  so  far  as  I  know,  of  the  existence  of  it. 
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The  discount  was  made  to  me,  by  a  majority  of  the  directors, 
a  few  days  after." 

It  is  obvious  the  debt  here  to  the  bank  was  in  reality 
Alden's  debt.  He,  it  is  seen,  was,  by  his  contract  with 
Bates,  to  "raise  the  money."  He  was  to  receive  a  compensa- 
tion for  so  doing.  The  notes  of  Hall  and  Hurlburt,  to  be 
furnished  and  guaranteed  by  Bates,  are  called  and  treated  as 
collaterals.  Collaterals  to  what?  Manifestly  to  Alden's 
promise  to  repay  the  bank.  It  is  evident,  from  all  the  proofs, 
the  bank  did  not  loan  money  or  give  credit  to  Hall  and  Hurl- 
burt. It  did  not  buy  these  notes,  nor  accept  them  as  payment 
of  a  pre-existing  debt, — but  it  accepted  them  simply  as  a  col- 
lateral security  for  the  debt  of  Alden — leaving  the  primary 
liability  upon  him.  Had  Hall  and  Hurlburt  or  Bates  paid 
these  notes  and  discharged  the  debt  to  which  they  were  col- 
lateral, Alden  would,  of  course,  have  been  discharged  from 
further  liability — but  the  notes  not  having  been  thus  paid, 
their  acceptance  as  collateral  security  had  no  effect  whatever 
on  the  original  debt,  either  to  impair  or  suspend  the  right  of 
action.  Wilhelm  v.  Schmidt  et  al  84  111.  187-8.  The  debt 
remaining  unpaid,  Alden  was  simply  paying  his  own  debt, 
and  his  liability  was  unaffected  by  the  Statute  of  Frauds. 
Says  Brown  on  the  Statute  of  Frauds,  p.  165,  "It  is  a  gen- 
eral principle,  which  prevails  in  all  cases  under  this  branch  of 
the  statute,  that  whenever  the  defendant's  promise  is,  in  effect, 
to  pay  his  own  debt,  though  that  of  a  third  person  be  inci- 
dentally guaranteed,  it  is  not  necessary  that  it  should  be  in 
writing.  The  statute  contemplates  the  mere  promise  of  one 
man  to  be  responsible  for  another,  and  can  not  be  inter- 
posed as  a  cover  and  shield  against  the  actual  obligations  of 
the  defendant  himself.  The  common  case  of  the  holder  of  a 
third  person's  note  assigning  it  for  value,  with  a  guaranty, 
seems  to  be  clearly  referable  to  this  principle.  The  assignor 
owes  the  assignee,  and  that  particular  mode  of  paying  him  is 
adopted  ;  he  guarantees,  in  substance,  his  own  debt."  2 
Daniell  on  Negotiable  Instruments,  §  1761;  Smith  v.  Finch, 
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2  Scam.  321;  Nelson  v.  First  National  Bank  of  Chicago,  48 
Til.  36. 

Alden  having  paid  a  debt  which  it  was  his  legal  duty  to 
pay,  is  entitled  to  be  subrogated  to  all  the  securities  held 
for  its  payment.  But  apart  from  this,  by  the  terms  of  his 
contract  with  Bates,  he  is  entitled  to  resort  to  a  foreclosure 
of  the  deed  of  trust  for  protection.  And  of  the  power  of 
Bates  to  make  such  a  contract,  we  think  there  can  be  no 
question.  He  might  assign  the  notes  by  indorsement;  or  by 
a  separate  writing  assign  them  absolutely  or  conditionally. 

The  suggestion  that  Alden  being  a  trustee  was  prohibited 
from  becoming  interested  in  the  trust  fund,  can  have  no  force. 
His  duty,  as  trustee,  was  simply  to  sell  the  property  to  satisfy 
the  mortgage — and  this  could  not  be  in  anywise  affected  by 
the  circumstance  of  what  particular  person  might  become  the 
owner,  legally  or  equitably,  of  the  notes  secured.  Indeed,  it 
is  quite  common  to  make  the  holders  of  the  notes  or  their 
assignees  trustees  in  mortgages,  with  powers  of  sale;  and  this 
has  repeatedly  received  the  approval  of  this  court.  Longwith 
etal.  v.  Butler,  3  Gilm.  32;  Str other  v.  Law,  54  111.  413; 
Bloom  v.  Van  Rensselaer,  15  id.  503. 

So  far  as  we  are  able  to  see  from  the  evidence  preserved  in 
the  record,  Garrett's  rights  and  those  of  Darst,  as  his  assignee, 
as  junior  mortgagee,  have  never  been  impaired  or  interfered 
with.  Garrett,  until  his  assignment  to  Darst,  and  Darst  since 
that  assignment,  has,  at  all  times,  been  at  liberty  to  redeem 
from  the  deed  of  trust  and  become  subrogated  to  any  and  all 
securities  to  which  such  a  redemption  would  entitle  him.  No 
contract  has  been  made  and  no  act  done  which  could,  in  the 
slightest  degree,  prevent  or  embarrass  such  a  redemption. 

Darst,  as  assignee,  when  he  purchased,  had  notice  that  his 
rights  were  those  of  junior  mortgagee  only.  Presumably,  he 
contracted  with  reference  to  that  condition  of  security.  It 
does  not  now  lie  in  his  mouth  to  deny  that  such  were  his 
rights. 

Some  criticism  is  made  in  argument  with  reference  to  the 
33—95  III. 
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conduct  of  Bates  and  Alden  towards  the  Westfield  Bank,  of 
which  both  were  directors,  and  Bates  was  the  nominal  presi- 
dent. This,  as  we  conceive,  is  a  matter  solely  between  the 
stockholders  of  the  bank  and  these  parties,  which  in  nowise 
concerns  Darst,  who  makes  no  pretence  of  having  been  inju- 
riously affected  thereby. 

The  question  of  usury,  also,  which  is  suggested  rather  than 
argued,  does  not  concern  Darst.  Hall  and  Bates  set  up  no 
such  defence,  and  that  ends  it. 

Perceiving  no  substantial  error  in  the  decree  of  the  circuit 
court,  the  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 

Subsequently,  upon  a  rehearing  of  this  case,  the  following 
additional  opinion  was  filed: 

Mr.  Justice  Scholfield  : 

One  of  the  points  made  in  appellant's  original  argument 
was,  that  "the  circuit  court  erred  in  its  order  referring  the 
cause  to  the  master,  by  therein  requiring  the  master  to  ascer- 
tain the  amount  due  said  administrator  upon  the  basis  of  said 
judgment."  By  inadvertence,  no  notice  is  taken  of  this 
point  in  the  foregoing  opinion.  Upon  petition  for  rehearing 
a  re-argument,  on  this  point,  was  ordered.  The  question  has 
been  fully  considered,  and  our  conclusion  is,  the  point  is  well 
made,  and,  in  that  respect,  there  was  error  in  the  ruling  of 
the  Appellate  Court. 

It  will  be  recollected  that  in  February,  1860,  there  was  an 
accounting  between  Hall  and  Hurlburt  and  Bates,  in  regard 
to  the  paper  guaranteed  by  Bates  for  them  and  discounted  at 
the  Westfield  Bank,  upon  which  accounting,  the  foregoing 
opinion  recites,  "it  was  found  there  was  due  from  Hall  and 
Hurlburt  to  Bates  $9350.59,  for  which  amount  they  then 
gave  him  their  notes,  on  six  months'  time,  and,  on  the  same, 
day,  confessed  a  judgment  in  his  favor,"  etc. 

The  decree  of  the  circuit  court  recites  this  accounting,  the 
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amount  found  due  thereupon,  the  execution  of  the  promissory- 
note  and  confessing  of  judgment  thereupon,  and,  among 
other  things,  refers  it  to  the  master  in  chancery  to  ascertain 
and  report  to  the  court  the  amount  due  and  unpaid  upon  the 
said  judgment,  computing  interest  thereon  at  the  rate  of  six 
per  cent  per  annum,  due  annually,  commencing  at  the  date 
of  the  judgment,  March  2,  1860,  and,  upon  this  basis,  the 
master's  report  was  made. 

Cutler  Laflin  testified:  "I  know  of  a  reckoning  between 
Bates  and  Hall,  in  Peoria,  in  1860;  I  ascertained  what  sum 
was  due  from  them  to  said  Bates;  I  went  because  Mr.  Bates 
was  sick;  I  carried  with  me  sundry  bills  and  notes  of  Hall 
and  Hurlburt  which  were  discounted  at  the  Westfield  Bank. 
Mr.  Bates  had  also  a  mortgage  made  to  Alden,  as  trustee,  by 
Hall  and  Hurlburt,  to  secure  the  said  Bates  for  his  indorsing 
the  paper  of  Hall  and  Hurlburt.  Mr.  Hurlburt  took  no  part 
in  the  reckoning.  The  interest  was  cast  at  10  per  cent.  The 
amount  found  due  was  §9350.59,  including  interest  to  the  ma- 
turity of  the  note." 

Taking  this  to  be  true,  and  it  is  clear  the  account  should 
be  taken  of  the  amount  due  upon  the  note,  and  not  of  the 
amount  due  upon  the  judgment.  Taking  the  account  due 
upon  the  judgment,  would  give  six  months7  interest,  at  six  per 
cent  per  annum,  upon  the  amount  thereof,  more  than  Hall 
and  Hurlburt  were  required  to  pay. 

But,  waiving  Laflin's  evidence,  it  is  the  note,  and  not  the 
judgment,  that  represents  the  debt  secured  by  the  deed  of 
trust. 

In  the  original  opinion,  we  held  the  reduction  of  the  note 
to  judgment  did  not  in  anywise  affect  the  trust  deed,  and  we 
still  adhere  to  that  opinion.  It  stands  as  security  still  for 
the  debt  which  it  was  intended  to  secure.  That  debt  here,  by 
the  common  understanding  of  all  the  parties,  is  evidenced  by 
a  note  payable  in  six  months  without  interest.  By  reducing 
that  note,  which   is  not  yet   due,   and  which  does  not  bear 
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interest  until  it  is  due,  to  a  judgment,  does  not  change  the 
equitable  rights  of  the  parties,  as  respects  the  debt. 

For  this  error,  in  directing  the  master  to  compute  interest 
upon  the  judgment  from  its  date,  instead  of  upon  the  note 
from  its  maturity,  the  decree  below  is  reversed,  and  the  cause 
remanded  with  direction  to  conform  the  decree  below  to  this 
opinion.  In  all  other  respects  the  decree  below  is  affirmed. 
Decree  reversed  in  part,  and  in  part  affirmed. 


Mary  Cooney  et  al. 

v. 

The  Town  of  Hartland. 

Filed  at  Ottawa  June  16,  1880. 

Towns — not  liable  for  torts  of  commissioners  of  highways.  A  town  is  not 
liable  to  an  action  for  the  unlawful  conduct  of  its  commissioners  of  high- 
ways in  diverting  from  its  natural  course  a  stream  of  water  in  the  construc- 
tion or  improvement  of  a  public  highway,  whereby  the  water  is  caused  to 
flow  upon  the  land  of  another.  If  the  commissioners,  in  doing  a  lawful  act, 
seize  private  property  without  lawful  right,  or  injure  the  same  unlawfully, 
the  tort  is  that  of  the  man  or  men  who  do  the  unlawful  act,  and  is  not  that  of 
such  a  corporation. 

Appeal  from  the  Appellate  Court  for  the  Second  District; 
the  Hon.  Nathaniel  J.  Pillsbury,  presiding  Justice,  and 
Hon.  Joseph  Sibley  and  Hon.  Edwin  S.  Leland,  Justices, 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
McHenry  county,  the  Hon.  Hiram  H.  Cody,  Judge,  pre- 
siding. 

Mr.  T.  D.  Murphy,  and  Mr.  M.  L.  Joslyn,  for  the 
appellants : 

Under  the  provisions  of  the  township  organization  law  it 
is  made  the  duty  of  the  town  to  build,  construct  and  main- 
tain all  roads  in  said  town  necessary  for  the  convenience  of 
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the  public,  the  commissioners  of  highways  being  its  agents 
therefor. 

Without  discussing  the  rulings  of  courts  of  other  States,  it 
is  sufficient  for  our  purpose  that  this  court  has  held  that  the 
town  is  liable  in  a  case  involving  the  question  of  liability  of 
towns  for  such  infraction  of  the  rights  of  the  citizen  by  the 
road  officers  of  the  town,  as  in  this  case.  Neviris  v.  Peoria, 
41  111.  502;  Perkins  v.  Brearton,  id.  477;  Aurora  v.  Reed, 
57  id.  30;  Aurora  v.  Gilbert,  56  id.  132;  Alton  v.  Hope,  68 
id.  167;  Jacksonville  v.  Lambert,  62  id.  59;  Town  of  Harlem 
v.  Emmert,  41  id.  319;   Tearney  et  al.  v.  Smith,  86  id.  391. 

To  show  that  the  doctrine  of  the  case  of  Nevins  v.  Peoria 
is  applicable  to  the  towns  of  this  State  the  same  as  to  municipal 
corporations  proper,  we  refer  the  court  to  the  case  of  Tearney 
et  al.  v.  Smith,  above  cited,  which  is  a  case  like  the  present. 

The  cases  that  the  appellee's  counsel  have  referred  to  are  not 
in  point  or  applicable  to  the  case  at  bar.  They  relate  in 
every  instance  to  cases  of  omission  on  the  part  of  the  town 
and  county  officers  to  perform  their  duty,  and  not  a  case  of 
them  is  like  this,  where  the  charge  is  for  performing  a  duty 
so  negligently  and  unskillfully  that  damage  was  occasioned 
thereby  to  the  plaintiff. 

A  township  is  a  corporation  capable  of  being  sued,  and 
it  is  liable  for  the  negligent  acts  of  its  officers,  by  means  of 
which  private  rights  are  invaded.  Mayor  of  Lynn  v.  Turner, 
Cowp.  86;  Dean  v.  New  Milford,  5  Watts  &  Serg.  545. 

Mr.  William  Barge,  and  Mr.  B.  N.  Smith,  for  the  ap- 
pellee: 

A  town  under  the  township  organization  law,  being  incor- 
porated without  its  consent,  is  not  liable  for  the  acts  of 
its  officers  while  in  the  discharge  of  a  public  duty.  Symonds 
v.  Clay  County,  71  111.  355;  The  Town  of  Waltham  v.  Kemper, 
55  id.  346;  Bussell,  Admr.  et  al.  v.  The  Town  of  Steuben,  57 
id.  35;  White  et  al.  v.  County  of  Bond,  58  id.  297;  Hedges  v. 
The  County  of  Madison,  1  Gilm.  567;   Commissioners  of  Hamil- 


518  Cooney  et  al.  v.  Town  of  Hartland.  [June 

Opinion  of  the  Court. 

ton  Co.  v.  Mighels,  7  Ohio  St.  110;  Sherbourne  v.  Yuba  County, 
21  Cal.  113;  Bigelow  v.  Inhabitants  of  Randolph,  14  Gray, 
541;  Eastman  v.  Town  of  Meredith,  36  N.  H.  284;  1  Dillon 
on  Mini.  Corp.  sec  10  a;  2  Dillon  on  Mun.  Corp.  sees.  761, 
762,  764,  785;  Coolers  Const.  Lim.  246,  247;  Towle  v.  Com- 
mon Council  of  Alexandria,  3  Pet.  398;  Russell  et  al.  v.  The 
Men  Dwelling  in  the  County  of  Devon,  2  Term  R.  671 ;  Hill  v. 
Boston,  122  Mass.  344;  City  of  Richmond  v.  Long's  Adminis- 
trators, 17  Grattan,  375;  Askew  v.  Hale  County,  54  Ala.  639; 
Wheatley  v.  Mercer  County,  9  Bush  (Ky.)  704;  Crowell  v. 
Sonoma  County,  25  Cal.  313;  Wehn  v.  Commissioners  of  Sage 
County,  5  Neb.  494;  Freeholders  of  Sussex  v.  Straeder,  3  Har- 
rison (N.  J.)  108;  Cooley  v.  Freeholders  of  Sussex,  3  Dutch. 
(N.  J.)  41 5 ;  Riddle  v.  Locks,  etc.  7  Mass.  169 ;  Mown  v.  Leices- 
ter, 9  id.  250;  Chidsey  v.  Town  o/*  Canton,  17  Conn.  475; 
Rear  don  v.  $£.  Louis  County,  36  Mo.  555;  Wand  v.  Hartford 
County,  12  Conn.  404;  Fishery.  Boston,  104  Mass.  87;  OfoW 
v.  Worcester,  102  id.  499;  Finch  v.  Board  of  Education,  30 
Ohio  St.  37;  Town  o/  Waltham  v.  Kemper,  55  111.  348. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  is  an  action  by  appellants  against  the  town,  seeking 
damages  for  injury  to  the  lands  of  appellants,  alleged  to 
have  been  caused  by  the  unlawful  conduct  of  the  highway 
commissioners  of  the  town  in  diverting  (in  the  construction 
or  improvement  of  a  public  highway)  from  its  natural  course 
a  stream  of  water,  whereby  it  was  caused  to  flow  upon  the 
lands  of  appellants. 

It  is  insisted  by  appellants  that  a  distinction  should  be 
taken  in  such  cases  between  acts  of  omission  and  acts  of  com- 
mission; that  in  the  case  of  Town  of  Waltham  v.  Kemper,  55 
111.  348,  this  court  passed  only  upon  a  case  of  a  neglect  to 
perform  an  affirmative  act,  and  while  holding  that  such  cor- 
porations are  not  liable  for  a  failure  to  repair  a  bridge,  the 
court  did  not  hold  that  towns  are  not  responsible  for  affirma- 
tive acts  of  tort  done  in  its  behalf  by  its  officers. 
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The  suggestion  is  plausible  rather  than  substantial.  The 
town  may  construct  a  road  lawfully  by  its  commissioners  of 
highways,  but  if  the  commissioners  seize  private  property 
without  lawful  right,  or  injure  the  same  unlawfully,  the  tort 
is  that  of  the  man  or  men  who  do  the  unlawful  act,  whether 
they  be  public  officers  or  not,  and  can  not  be  regarded  prop- 
erly as  the  act  of  such  a  corporation. 

The  judgment  in  this  case  must  be  affirmed. 

Judgment  affirmed. 


Seely  Perry 

v. 

Jennie  Carmichael,  et  at 

Filed  at   Ottawa  June  16,  1880. 

1.  Parties  plaintiff — to  recover  for  death  occasioned  by  negligence — under  the 
statute  of  Indiana.  A  married  woman,  who  was  a  resident  of  this  State,  while 
traveling  in  the  State  of  Indiana,  was  killed  upon  a  railroad,  the  accident 
causing  the  death  being  occasioned,  as  was  alleged,  by  the  negligence  of  the 
railroad  company.  A  person  was  appointed,  in  this  State,  administrator  of 
the  deceased,  such  administrator  not  being  the  husband.  It  was  held,  that 
under  the  statute  of  Indiana  in  force  in  1859,  the  right  of  action  to  sue  for 
and  recover  the  damages  against  the  company  for  the  death  was  vested  in  the 
administrator,  and  he  could  be  held  accountable  as  such  for  money  received, 
or  which  ought  to  have  been  received  by  him  in  such  a  suit. 

2.  Administrator — liability  for  proper  custody  of  funds.  Where  a  right  of 
action  is  by  law  vested  in  an  administrator,  and  in  that  capacity  he  brings 
suit  for  the  recovery  of  money,  but  pending  the  suit  a  settlement  is  made  in 
respect  thereto,  it  is  his  duty  to  see  to  it  that  the  proceeds  of  such  settlement 
are  placed  in  the  hands  of  the  persons  who  are  lawfully  entitled  to  them. 

3.  So,  where  an  administrator  of  a  married  woman,  whose  death  had  been 
occasioned  by  the  negligence  of  a  railroad  company,  had  brought  suit  against 
the  company  to  recover  damages  on  account  of  such  negligence,  permitted 
the  surviving  husband  of  the  deceased  to  receive  the  proceeds  of  a  settlement 
of  the  subject  matter  of  the  suit,  without  lawful  right  on  the  part  of  the 
husband  so  to  do,  in  a  suit  by  the  children  and  heirs  at  law  of  the  deceased, 
to  whom  the  fund   belonged,  against  the  administrator  to  recover  the  money 
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so  received  by  their  father  and  not  accounted  for  by  him,  it  was  held,  the 
administrator  was  liable.  The  money  so  obtained  constituted  a  trust  fund 
for  these  children,  and  the  administrator,  whose  duty  it  was  to  have  received 
the  money  in  the  first  instance,  was  bound  to  see  that  it  reached  the  hands  of 
those  to  whom  it  belonged,  or  their  properly  appointed  guardian. 

4.  Same — and  herein,  of  the  rights  of  the  father  as  natural  guardian  of  his 
children.  In  such  case,  the  mere  fact  that  the  father  assumed  the  trust  in 
respect  to  the  money  in  behalf  of  his  children,  not  having  been  appointed 
their  guardian  in  the  mode  provided  by  law,  would  not  operate  to  relieve  fhe 
administrator  from  the  duty  of  seeing  that  the  fund  should  finally  reach  the 
persons  to  whom  it  belonged.  As  to  the  control  of  the  person  of  a  minor, 
the  father  is  guardian  by  nature,  but  as  to  the  estate  of  the  minor,  the  father 
has  no  power  except  under  an  appointment. 

5.  Same — as  to  marshalling  equities  in  the  interest  of  the  administrator.  In  the 
case  mentioned,  the  suit  by  the  heirs  was  against  the  administrator  of  their 
mother,  and  also  against  the  administrator  of  their  father,  who  had  in  the 
meantime  also  died.  It  was  held,  although  the  administrator  of  the  mother 
was  bound  to  see  that  the  children  should  ultimately  receive  the  money  which 
he  improperly  permitted  to  go  into  the  hands  of  their  father,  yet  the  father 
held  the  money  in  trust  for  his  children,  and  the  estate  of  the  father  was 
bound  to  respond  to  them  therefor;  and,  as  the  administrator  of  the  mother 
had  received  no  pecuniary  advantage  from  the  transaction,  he  was  entitled 
to  be  subrogated  to  the  rights  of  the  children  in  the  estate  of  their  father  to 
the  extent  that  he  might  be  compelled  to  pay  them. 

6.  Same — and  herein,  of  money  held  in  trust  as  a  preferred  claim.  To  the 
end,  then,  that  the  children  should  be  secured  in  their  rights,  and  the  admin- 
istrator of  their  mother  be  required  to  pay  no  more  than  should  be  necessary 
for  the  security  of  those  rights,  it  was  held,  the  estate  of  the  father  should  be 
charged  with  the  money  as  a  trust  fund,  and  as  such  to  be  allowed  in  a 
class  of  preferred  claims,  and  in  default  of  payment  by  the  estate  of  the 
father,  then  the  administrator  of  the  mother  be  required  to  pay  the  same, 
but  to  be  reimbursed  out  of  the  funds  of  the  estate  of  the  father  which 
ought  to  have  been  applied  in  discharge  of  this  claim. 

7.  Death  from  negligence — to  whom  the  damages  may  be  paid — under  the 
statute  of  Indiana.  Under  the  statute  of  the  State  of  Indiana,  in  force  in 
1859,  in  case  of  the  death  of  a  minor  from  the  negligence  of  a  railroad  com- 
pany, the  right  to  recover  and  to  receive  compensation  for  such  wrong  was 
placed  in  the  father  of  such  minor,  if  he  were  living.  So,  when  the  admin- 
istrator of  such  minor  permitted  the  father  to  receive  the  money  arising 
from  that  cause,  he  was  held  to  have  performed  his  whole  duty  in  respect  to 
the  fund. 
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Appeal  from  the  Circuit  Court  of  Winnebago  county; 
the  Hon.  William  Brown,  Judge,  presiding. 

In  June,  1859,  Marshall  H.  Eegan  (then  a  resident  of  Illi- 
nois) and  his  wife,  Lucinda  M.  Regan,  and  their  daughter, 
Marian  Regan,  were  traveling  in  Indiana  on  the  Michigan 
Southern  and  Northern  Indiana  railroad,  when  the  wife  and 
daughter  were  both  killed  in  what  was  known  as  the  "Mish- 
awaukee  accident,"  as  was  claimed,  by  the  wrongful  act  or 
omission  of  the  railroad  company. 

By  a  statute  of  Indiana,  in  force  at  that  time,  it  was  pro- 
vided in  section  27  that  a  father  *  *  *  may  maintain 
an  action  for  the  injury  or  death  of  a  child,  and  a  guardian 
for  the  injury  or  death  of  his  ward,"  and  in  sec.  784,  that, 
"When  the  death  of  one  is  caused  by  the  wrongful  act  or 
omission,  the  personal  representatives  of  the  former  may  main- 
tain an  action  against  the  latter.  *  *  *  The  damages 
*  *  *  must  inure  to  the  exclusive  benefit  of  the  widow 
and  children,  *  *  *  to  be  distributed  in  the  same  man- 
ner as  personal  property  of  the  deceased." 

By  another  statute  it  was  provided  that  the  net  proceeds  of 
estates  of  deceased  persons,  in  case  of  residence  in  another 
State,  "shall  be  distributed  according  to  the  laws  of  that 
State." 

In  October  of  that  year,  Seely  Perry,  of  Winnebago 
county,  111.,  at  the  request  of  Marshall  H.  Regan,  was  ap- 
pointed by  the  county  court  of  that  county  administrator  of 
the  estate  of  Lucinda  M.  Regan,  deceased,  and  also  adminis- 
trator of  the  estate  of  Marian  Regan,  deceased.  This  was 
done  for  the  sole  purpose  of  instituting  actions  in  Indiana  for 
the  recovery  of  damages  from  this  railroad  company. 

During  the  spring  of  1860,  Mr.  Regan  instituted,  in  the 
Circuit  Court  of  the  United  States,  in  Indiana,  actions  against 
the  railroad  company,  and  in  the  name  of  Seely  Perry,  as 
administrator,  and  with  his  consent,  for  the  injuries  in  ques- 
tion. 
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While  these  actions  were  pending,  and  about  August,  1860, 
a  successful  negotiation  was  made  by  Mr.  Regan  with  the 
railroad  company  for  the  settlement  of  the  controversies 
involved  in  these  actions  and  for  the  damages,  if  any,  for 
which  the  company  was  liable  on  account  of  each  of  these 
injuries,  but  the  agent  of  the  company  demanded  as  a  condi- 
tion that  each  release  should  be  executed  by  Perry  as  ad- 
ministrator and  approved  by  Regan. 

As  a  result  of  that  negotiation,  a  settlement  was  agreed 
upon  by  Regan  and  the  railroad  company  and  approved  by 
Perry,  and  the  following  papers  were  executed  by  Perry  and 
signed  by  Regan  and  delivered  by  Regan  to  the  agent  of  the 
railroad  company : 

"  Received  from  the  Michigan  Southern  and  Northern  In- 
diana Railroad  Company  the  sum  of  $1900,  in  full  of  all  dam- 
ages claimed  by  me  as  administrator  of  the  estate  of  Lucinda 
M.  Regan,  growing  out  of  or  connected  with  the  death  of 
said  Lucinda,  or  otherwise  against  said  company,  and  to 
recover  which  an  action  has  been  commenced  by  me  as  such 
administrator  against  said  company  in  the  United  States  Cir- 
cuit Court  for  the  District  of  Indiana,  and  in  consideration 
of  said  sum,  I,  as  such  administrator,  do  hereby  release  said 
company  from  any  and  all  liability  for  such  damages,  if  liability 
there  may  have  been,  and  I  agree  that  said  suit  shall  be  dis- 
missed. 

"  Witness   my   hand  and  seal   this  —  day  of  September, 

A.  D.  1860. 

Seely  Perry,  Admr.     (Seal.) 

Attest:  George  M.  Gray. 

"For  the  consideration  above  stated,  I  hereby  concur  in 
the  above  release  and  in  the  above  mentioned  settlement,  and 
agree  with  said  company  that  said  release  and  settlement  shall 
be  final  and  conclusive. 

Marshall  H.  Regan. 

Attest :  George  M.  Gray." 
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"  Received  from  the  Michigan  Southern  and  Northern  In- 
diana Railroad  Company  the  sum  of  $1900,  in  full  of  all  dam- 
ages claimed  by  me  as  administrator  of  the  estate  of  Marian 
Regan,  growing  out  of  or  connected  with  the  death  of  said 
Marian  or  otherwise,  against  said  company,  and  to  recover 
which  an  action  has  been  commenced  by  me  as  such  admin- 
istrator against  said  company  in  the  United  States  Circuit 
Court  for  the  District  of  Indiana,  and  in  consideration  of 
said  sum,  I,  as  such  administrator,  do  hereby  release  said 
company  from  any  and  all  liability  for  such  damages,  if  liability 
there  may  have  been,  and  agree  that  said  suit  shall  be  dis- 
missed. 

"  Witness   my  hand   and   seal  this  —  day  of  September, 

A.  D. 1860. 

Seely  Perry,  Admr.     (Seal.) 

Attest:  George  M.  Gray. 

"  For  the  consideration  above  stated,  I  hereby  concur  in 
the  above  settlement  and  release,  and  agree  with  said  com- 
pany that  said  settlement  shall  be  final  and  conclusive. 

Marshall  H.  Regan. 

Attest:   George  M.  Gray." 

In  consideration  of  these  releases  and  vouchers,  $900  in 
cash  was  paid  to  Marshall  II.  Regan,  and  a  note  was  deliv- 
ered to  him  in  addition,  payable  to  his  order,  for  the  sum  of 
$1000,  signed  by  the  railroad  company  and  personal  security. 
All  this  was  done  with  the  knowledge  and  approbation  of 
Perry.  The  $1000  mentioned  in  the  note  was  paid  at  its 
maturity.  Perry  rendered  no  account  to  the  county  court  as 
administrator.  Regan  was  not  appointed  guardian  for  his 
minor  children,  and  no  account  of  this  money  was  ever  ren- 
dered by  him  to  the  children,  or  any  of  them.  Perry  never 
received  personally  any  of  this  money,  but  seems  to  have  left 
the  whole  matter  to  the  management  of  Regan. 

Marshall  H.  Regan  married  again,  and  afterwards,  in  Feb- 
ruary, 1875,  died,  intestate,  leaving  a  widow,  Adelaide  Regan, 
and  five  children,  his  only  heirs  at  law — these  children, being 
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the  children  of  his  first  wife,  Lucinda  M.  Regan,  who  lost 
her  life  in  the  railroad  disaster  in  June,  1859,  as  stated  above. 

This  suit  is  a  bill  filed  in  the  circuit  court  of  Winnebago 
county,  to  the  January  Term,  1876,  by  Jennie  Carmichael, 
Emma  Richardson,  George  Regan,  and  by  Charles  Regan  and 
William  Regan,  minors,  by  their  next  friend,  (the  children  of 
Marshall  H.  and  Lucinda  M.  Regan,  deceased,)  against  Perry, 
and  against  the  administrators  of  the  estate  of  Marshall  H. 
Regan,  deceased,  claiming  the  sum  of  money  received  from 
the  railroad  company  as  a  trust  fund,  and  interest  thereon. 

The  bill  charges  that,  at  the  death  of  their  mother,  they 
were  all  minors,  and  that  they  were  all  minors  at  the  date  of 
the  settlement  of  the  suits. 

The  defendants  answered  the  bill, — Perry,  in  his  answer, 
insisting  that  he  was  not  accountable  for  any  part  of  the  fund, 
and  that  the  estate  of  Marshall  H.  Regau  was  accountable, 
and  that  on  such  account  the  expenses  of  bringing  suits  and 
obtaining  the  money  should  be  deducted,  and  also  divers 
moneys  alleged  to  have  been  paid  out  by  Mr.  Regan,  about 
the  burial  of  his  wife  and  daughter,  and  alleged  to  have  been 
paid  to,  or  laid  out  for,  the  complainants  by  Mr.  Regan  in 
his  lifetime.  The  answer  also  interposes  the  Statute  of  Lim- 
itations as  a  defence. 

Perry  also  filed  a  cross-bill  setting  up  the  same  matters 
and  asking  that  the  estate  of  Regan  be  held  alone  responsible, 
and  that  the  administrators  of  that  estate  be  required  to  pay 
whatever  claim  the  complainants  may  have  in  this  regard, 
and  praying  "for  such  further  and  other  relief,"  etc. 

The  circuit  court  ordered  this  cross-bill  to  be  stricken  from 
the  files,  on  motion  of  complainant  in  the  original  bill. 

Replications  were  filed,  proofs  taken,  etc.,  and  on  final 
hearing  the  court  decreed  as  follows : 

"  The  above  cause  coming  on  to  be  heard  upon  complain- 
ants' bill,  defendants7  answers,  the  replications  thereto  and  the 
testimony,  and  the  court  having  heard  the  testimony  and  the 
arguments   of    counsel,   doth     find    that    said    Marshall    H. 
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Regan,  as  trustee  for  complainants,  did   receive  moneys  into 
his  hands  belonging  to  complainants,  and  one  Henry  Regan, 
since  deceased,  (which  Henry  Regan  died,  leaving  complain- 
ants as  his  heirs)   for  which   the  estate  of  said   Marshall  H. 
Regan  is  now  justly  and   equitably  liable  to  complainants  in 
their   own   right,  (omitting  all   claims   for  the  share  of  said 
Henry  Regan)   for   the  sum   of  $875,  after  allowing  all  just 
and  equitable  deductions  and  set-offs,  which  now  justly  and 
equitably  belongs  to  said  complainants,  share  and  share  alike, 
one-fifth    thereof  to    each,  and    that    the   said    Marshall    H. 
Regan,  also  in* his  lifetime,  with  the  knowledge,  permission 
and  consent  of  said  defendant  Seely  Perry,  received  into  his 
hands  other  moneys  belonging  to  said  Seely  Perry,  as  admin- 
istrator, as  charged  in  complainants'  bill,  and  which  said  Seely 
Perry   receipted   for  and   permitted   said   Regan  to  take  and 
keep,  when  it  then  and  there  was  the  duty  of  said  Seely  Perry 
to  have  taken  and  accounted  for  the  same  as  administrator  as 
aforesaid,  which   equitably  belonged  to  the  complainants  and 
said  Henry  Regan,  and  which   it  was  the  duty  of  said  Perry 
to  have  taken  himself  and  paid  over  to  these   complainants 
and   said   Henry   Regan,   and  for  which   said  Perry,  in  his 
own   right,   and   the   estate  of  said  Marshall  H.  Regan,  are 
jointly  and  equitably  liable  to  complainants   in  the  sum  of 
$1166.66,   omitting  all  claims   for  the   share  of  said  Henry 
Regan,  which  moneys  belong  to  complainants,  share  and  share 
alike.     And  it  further  appearing  to  the  court  that,  by  agree- 
ment of  parties,  the  shares  of  said  Henry  Regan  in  both  of  said 
funds  have  been  excluded  from  the  case,  and  all  claims  for  the 
recovery  of  the  same  have  been  abandoned,  and  it  appearing  to 
the  court  that  the  other  averments  of  complainants'  bill  are  true : 
It  is  therefore  ordered,  adjudged   and  decreed,  that   the  said 
defendants,  John  Lake  and  Adelaide  Regan,  as  administrators 
of  the  estate  of  Marshall  H.  Regan,  pay  to  the  complainants, 
share  and  share  alike,  one-fifth  to  each,  or  to  complainants' 
solicitors,  for  the  said  complainants,  the  said  sum  of  $875,  in 
due  course  of  administration. 
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"And  that  the  said  Seely  Perry,  and  the  said  John  Lake  and 
Adelaide  Began,  as  administrators  of  Marshall  H.  Regan,  as 
aforesaid,  jointly  pay  the  complainants  the  said  sum  of 
$1166.66,  and  that  the  same  stand  as  a  joint  judgment  in 
favor  of  complainants  against  said  Seely  Perry,  in  his  own 
right,  and  said  John  Lake  and  Adelaide  Regan,  as  adminis- 
trators of  Marshall  H.  Regan,  as  aforesaid,  and  that  com- 
plainants may  have  therefor  execution  against  the  lands, 
tenements,  goods  and  chattels  of  said  Seely  Perry,  and  that 
the  said  John  Lake  and  Adelaide  Regan  pay  the  same  in 
due  course  of  administration,  complainants,  however,  only  en- 
forcing payment  therefor  once,  and  that  the  same  be  paid 
to  complainants,  or  their  solicitors  for  them,  and  that  the  said 
sum  of  $875  stand  as  a  judgment  at  law  against  said  estate  of 
Marshall  H.  Regan,  or  against  said  administrators  of  said 
estate,  and  that  complainants  have  all  the  process  of  court 
and  all  the  remedies  for  the  enforcement  of  the  payment  of 
said  sum  of  $875  by  said  administrators  of  the  estate  of 
Marshall  H.  Regan,  and  for  the  enforcement  of  the  payment 
of  said  sum  of  $1166.66  from  said  Seely  Perry,  in  his  own 
right,  and  from  said  John  Lake  and  Adelaide  Regan,  as  ad- 
ministrators of  the  estate  of  Marshall  H.  Regan,  deceased, 
that  they  would  have  or  be  entitled  to  in  case  of  judgments 
at  law  in  similar  cases,  and  that  the  said  Seely  Perry  pay  one- 
third  of  the  costs  of  this  case,  and  that  execution  and  fee 
bill  issue  therefor,  and  that  the  said  John  Lake  and  Adelaide 
Regan,  as  administrators  of  the  estate  of  Marshall  H.  Regan, 
pay  two-thirds  of  the  costs  of  this  case,  in  due  course  of  adminis- 
tration, but  no  execution  or  fee  bill  shall  issue  until  after  sixty 
days  from  this  date;  and  it  is  further  ordered  that  defendant 
Perry  have  the  right  to  file  a  cross-bill  against  the  defendants, 
administrators  of  the  estate  of  Marshall  H.  Regan,  for  relief 
against  said  administrators,  and  to  litigate  the  same,  said 
cross-bill  to  be  filed  within  twenty  days." 
The  defendant  Perry  appealed. 
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Mr.  C.  M.  Brazee,  for  the  appellant: 

Seely  Perry,  as  administrator  of  the  estate  of  these  deceased 
persons,  had  no  right  to  sue  for  the  recovery  of  any  damages 
against  the  railroad  company  in  the  State  of  Indiana.  Rev. 
Stat.  1852,  p.  426,  chap.  88,  sec.  3. 

It  is  plain,  from  the  Indiana  statute  above  cited,  that  in  all 
cases  of  death  by  the  carelessness  of  railroad  companies,  the 
remedy  was  to  be  sought  by  the  father,  mother,  or  the  minor 
child  or  children  of  the  deceased. 

It  is  inequitable  to  charge  Seely  Perry,  in  this  suit,  with 
the  moneys  recovered  and  received  by  M.  H.  Regan  from 
the  railroad  company,  for  damages  on  account  of  the  death 
of  his  wife,  because  he  never  received  it,  but  it  was  paid  to 
Regan  on  a  compromise. 

If  this  money  so  received  by  Regan  was,  in  fact,  the  money 
of  appellees,  then  it  was  received  by  their  father,  Marshall  H. 
Regan,  as  the  executor  de  son  tort  of  the  estate  of  Lucinda  M. 
Regan,  deceased,  or  as  the  guardian  of  these  minors,  of  whom 
he  was  the  natural  guardian.  If  a  person  improperly  inter- 
meddles with  the  estate  of  a  deceased  person,  he  is  deemed 
an  executor  de  son  tort.  Hawkins  v.  Johnson,  4  Black f.  21; 
Williams  on  Executors,  136;  Riley  v.  Goughley,  22  111.  99. 

If  a  person  wrongfully  interferes  with  the  assets  of  a  de- 
ceased person,  he  may  become  an  administrator  or  an  executor 
de  son  tort.  So,  a  person  may  become  a  trustee  de  son  tort, 
and  he  may  be  called  to  account.  Perry  on  Trustees,  224 
to  248. 

Blackstone  says  that  if  an  estate  be  left  to  an  infant,  the 
father  is,  by  common  law,  the  guardian,  and  must  account  to 
his  child.     Schouler  on  Domestic  Relations,  392. 

But  this  is  because  the  law  holds  him,  and  all  others,  re- 
sponsible as  quasi  guardian.  Schouler  on  Domestic  Relations, 
392;  Perry  on  Trustees,  224. 

A  quasi  guardianship  often  arises  at  law,  when  there  has 
been  no  regular  appointment,  and  the  general  principle  thus 
recognized   is,  that  any  person  who  takes  possession  of  an 
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infant's  property  takes  it  in  trust  for  the  infant.  The  father 
may  thus  become  a  quasi  guardian.  Chancery  has  full  juris- 
diction of  all  persons  standing  in  loco  parentis.  Schouler  on 
Domestic  Relations,  443 ;  VanEpps  v.  Van  Denser,  4  Paige, 
71;  Pennington  v.  Fowler,  3  Hals.  Ch.  345;  Davis  v.  HarJc- 
ness  et  al.  1  Gilm.  173. 

A  court  of  equity  will  follow  a  trust  fund  into  any  hands 
or  place  where  it-can  be  found.  This  is  a  familiar  rule,  and 
unvarying:  "Whoever  comes  into  possession  of  trust  money 
or  property,  with  notice  of  the  trust,  is  bound,  with  respect 
to  that  property,  to  the  execution  of  the  trust."  School  Trus- 
tees v.  Kirwin,  25  111.  73;  Norton  v.  Hixon,  25  id.  439. 

There  is  no  injustice  done  to  the  complainants  by  compel- 
ling them  to  look  to  the  estate  of  M.  H.  Regan  for  the  satis- 
faction of  their  claims,  and  there  is  no  injustice  done  to  the 
estate  by  compelling  it  to  pay  so  much  of  the  claims  as  shall 
be  fairly  established  against  it.  For,  in  point  of  equity,  the 
complainants  below  should  look  to  the  estate  first,  even  if 
they  may  have  ultimately  a  remedy  against  the  appellant. 
1  Story  Eq.  Juris,  sees.  633,  634,  etc. 

The  principle  of  debtor,  creditor,  sureties,  and  the  like, 
as  administered  in  courts  of  equity,  forbids  this  proceeding 
against  Mr.  Perry,  and  compels  the  complainants  below  at 
least  to  exhaust  the  fund  that  should  properly  be  charged, 
to-wit,  the  estate.     1  Story,  sec.  499,  etc. 

The  whole  equitable  doctrine  of  the  "  marshalling  of  securi- 
ties" forbids  these*  parties  to  pursue  the  appellant  until  they 
have  fully  exhausted  their  remedy  against  the  estate.  1 
Story,  sees.  639,  644;  id.  sees.  559,  560,  561,  563,  etc.;  Dorr 
v.  Shaw,  4  Johns.  Ch.  17. 

Messrs.  Crawford  &  Marshall,  for  the  appellees : 

Under  the  Indiana  statute,  the  damages  recovered  of  a  rail- 
road company  for  causing  the  death  of  a  person  through  neg- 
ligence must  inure  to  the  exclusive  benefit  of  the  widow  and 
children,  if  any,  and  next  of  kin,  to  be  distributed,  etc.    Pitts- 
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burg,  Fort  Wayne  and  Chicago  Railway  Company  v.  Vinings, 
Admr.  27  Ind.  518. 

The  Supreme  Court  of  Indiana  has  sustained  numerous 
judgments  against  railroad  companies  recovered  by  adminis- 
trators, both  resident  and  foreign,  under  the  statute  giving  a 
recovery  for  death  caused  by  carelessness,  etc.  Jeffersonville, 
Madison  and  Indianapolis  Railroad  Company  v.  Hendricks, 
Admr.  41  Ind.  48;  Indianapolis,  etc.,  Railroad  Company  v. 
Kelly* s  Admr.  23  id.  133 ;  Indianapolis,  etc.,  Railroad  Com- 
pany v.  Carr's  Admr.  35  id.  511. 

The  release  in  evidence  acknowledges  the  receipt  of  $1900 
by  Perry,  as  administrator  of  the  estate  of  Lucinda  M.  Regan, 
deceased.  Having  accepted  the  administration  for  the  pur- 
pose of  suing  the  railroad  company,  and  thereby  acquiring 
the  right  to  sue,  it  became  his  duty  to  fulfill  the  trust  and  to 
use  due  diligence  to  collect  the  money,  and  it  is  not  denied 
that  he  could  have  received  the  money. 

There  can  be  no  executor  de  son  tort  when  there  is  a  right- 
ful administrator,  nor  when  creditors  can  be  appointed  ad- 
ministrators, and  the  law  provides  for  an  equal  payment  of 
debts.  Bacon  v.  Parker,  12  Conn.  216;  Dixon  v.  Correll,  5 
Ohio,  533. 

A  distributee  can  never  sue  any  one  as  executor  de  son  tort. 
This  right  is  only  extended  to  a  creditor  when  there  is  no  ad- 
ministrator. 4  Bacon's  Abridg.  32;  Vance  v.  Vance,  5  Mon. 
521;   Goodie  v.  Goodie,  2  Murphy,  335. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

Appellant,  by  his  counsel,  insists  that,  under  the  statutes  of 
Indiana,  no  right  of  action  was  vested  in  him,  as  adminis- 
trator, to  receive  any  part,  of  the  fund  in  question.  As  to 
that  part  of  the  fund  paid  on  account  of  the  death  of  Lucinda 
M.  Regan,  we  think  the  right  of  action,  by  the  Indiana 
statute,  was  placed  in  appellant,  and  it  is  only  as  to  this  part 
of  the  fund  he  is  charged  by  the  decree.  On  this  ground  he 
has  no  just  cause  to  complain. 
34—95  III. 
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Appellant  also  contends  that,  inasmuch  as  he  did  not  in 
fact  himself  receive  any  part  of  this  fund,  and  had  no  active 
agency  in  the  bringing  of  the  suit,  or  otherwise  in  the  pro- 
curement of  the  fund,  he  can  not  properly  be  charged  with 
any  part  of  the  money  received  by  Marshall  H.  Regan.  We 
think  otherwise.  The  right  of  action  for  its  recovery  was  in 
him;  the  suit  was  begun  and  conducted  in  his  name,  and 
with  his  knowledge  and  consent,  and  the  settlement  was  ac- 
complished with  his  knowledge  and  approbation,  and  he  de- 
stroyed the  right  of  action  by  his  own  release,  executed  under 
his  hand  and  seal,  and  the  money,  by  his  acquiescence,  was 
placed  in  the  hands  of  Marshall  H.  Regan.  It  was  the  com- 
plainants' money — a  trust  fund — and  they  were  minors.  The 
acts  of  Regan,  in  this  regard,  must  be  considered  the  acts  of 
Perry,  as  between  complainants  and  himself,  and  Perry  thereby 
became  bound  to  see  to  it  that  this  portion  of  the  fund  should  be 
placed  in  their  hands,  or  in  the  hands  of  their  lawful  guardian. 
Regan  evidently  assumed  to  act  as  their  guardian.  Not  having 
lawful  authority  to  act  as  such,  the  receipt  of  the  fund  by 
him  did  not  discharge  Perry  from  his  responsibility.  In 
equity  he  stood  as  security,  to  these  children,  that  the  trust 
thus  assumed  by  Regan  would  be  faithfully  fulfilled.  The 
money  in  Regan's  hands  was  a  trust  fund,  and  as  to  the 
children  of  his  deceased  wife  he  became,  by  the  receipt  of 
the  money,  a  trustee.  The  mere  fact  that  Regan  assumed 
the  trust,  (not  being  lawfully  authorized  to  do  so,)  did  not 
relieve  Perry  from  his  responsibility. 

It  is  insisted  Regan  was  the  natural  guardian  of  his  infant 
children,  and  as  such  had  lawful  right  to  the  custody  of  their 
money.  As  to  the  control  of  the  person  of  a  minor,  the 
father  is  guardian  by  nature.  As  to  the  estate  of  the  minor, 
the  father  has  no  power,  without  an  appointment,  and  in  this 
way  security  is  provided  for  the  faithful  performance  of  that 
trust.  Perry,  in  permitting  this  fund  to  go  into  the  hands  of 
Regan,  without  his  being  appointed  guardian  in  the  proper 
way,  could    not  relieve  himself  from  ultimate  responsibility. 
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This,  however,  was  a  trust  fund  in  the  hands  of  Regan, — 
he  actually  took  the  money,  and  Perry  did  not  derive  any 
pecuniary  benefit  therefrom.  Justice  and  equity  demand  that 
(while  the  rights  of  the  children  of  Lucinda  M.  Regan  should 
be  protected,)  care  be  taken  to  do  no  injustice  between  Perry 
and  the  legal  representatives  of  Marshall  H.  Regan,  deceased, 
so  far  as  the  same  can  be  done  without  impairing  the  rights 
of  the  children.  The  fact  that  her  heirs  are  also  his  heirs,  inter- 
ested in  the  protection  of  his  estate,  enhances  the  necessity 
of  this  care. 

In  so  far  as  concerns  that  part  of  the  fund  paid  on  account 
of  the  death  of  Mrs.  Regan,  we  think  the  estate  of  Marshall 
H.  Regan  should  be  charged  therewith,  as  trust  funds  in  his 
hands  at  the  time  of  his  death,  and  the  payment  thereof  to 
complainants,  by  his  legal  representatives,  out  of  the  assets 
of  the  estate  in  the  class  of  preferred  claims,  should  have 
been  first  ordered  by  the  decree,  and  in  default  of  such  pay- 
ment Perry  ought  to  have  been  required  by  the  decree  to  pay 
the  same ;  and  the  decree  should  have,  in  such  case,  provided 
for  the  reimbursement  of  Perry,  for  such  payment,  out  of  the 
funds  of  the  estate  which  ought  to  have  been  applied  to  the 
discharge  of  this  claim.  In  other  words,  the  decree  ought 
to  have  declared  the  right  of  Perry  to  be  subrogated  to  the 
rights  of  the  complainants,  in  case  of  the  payment  to  them 
by  him  of  this  claim;  and  the  decree  ought  to  have  provided 
for  the  enforcement  of  such  right.  Perry  had  a  right  to 
claim,  in  this  suit,  this  partial  protection  by  a  marshalling  of 
the  equities.  This  was  not  done,  and  for  this  reason  the 
decree,  as  against  appellant,  must  be  reversed,  and  the  cause 
remanded  with  directions  to  the  circuit  court  to  enter  a  decree 
in  conformity  to  these  views. 

The  order -striking  from  the  files  the  cross-bill  is  also  set 
aside,  and  Perry  should  have  leave  (although  not  essential)  to 
amend  the  same  so  as  to  state  the  relief  sought  more  specifi- 
cally. 
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Appellees  insist,  under  cross-errors  assigned,  that  Perry 
ought  to  be  charged,  also,  with  that  part  of  the  fund  paid  on 
account  of  the  death  of  Marian  Regan.  It  is  insisted,  it 
matters  not  whether  Perry  had  or  had  not  a  right  of  action 
vested  in  him  for  the  recovery  of  that  fund,  that,  having 
chosen  to  intervene  in  a  fiduciary  capacity,  and  by  that  mode 
of  proceeding  having  obtained  the  fund  for  the  use  of  the 
children  of  M.  H.  Regan,  it  does  not  lie  in  his  mouth  to  di- 
vest himself  of  the  responsibility  incident  to  such  attitude, 
by  saying  he  had  no  lawful  right  to  sue  for  or  receipt  for  the 
money.  Assuming  this  to  be  sound,  we  think  his  duty  in 
that  regard  was  fully  performed.  It  seems  plain,  under  the 
Indiana  statute,  that  in  case  of  the  death  of  a  minor,  by  the 
wrong  of  a  railroad  company,  the  right  to  recover  and  to  re- 
ceive compensation  for  such  wrong  is  placed  in  the  father  of 
such  minor,  if  the  father  be  in  esse.  Perry,  then,  if  charge- 
able for  this  part  of  the  fund,  was  responsible  that  it  should 
reach  the  hands  of  these  complainants,  or  the  hands  of  some 
one  authorized  by  law  to  receive  the  same  for  them.  The 
fund  was  created  by  the  statute  of  Indiana.  The  same  power 
which  created  the  fund  directed  its  payment  to  the  father,  to 
inure  to  the  next  of  kin,  under  the  law  of  descents  in  Illinois. 
The  moment  that  part  of  the  fund  reached  the  hand  of  the 
father,  the  supposed  liability  of  Perry  ended,  for  Regan  was, 
by  the  Indiana  statute,  the  true  and  lawful  custodian  of  that 
fund. 

Other  exceptions  are  taken  to  other  parts  of  these  proceed- 
ings, but  these  are  all  we  deem  it  necessary  to  notice. 

Decree  reversed. 

Mr.  Justice  Craig,  dissenting. 
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Nathaniel  Norton 

v. 
Stephen  F.  Gale. 

Filed  at    Ottawa   June   16,  1880. 

1.  Statute  of  Frauds — contract  as  fixing  sum  to  be  paid.  The  Statute  of 
Frauds  will  be  satisfied  by  such  a  statement  in  a  written  contract  as  ascer- 
tains the  price  to  be  paid,  although  it  mentions  no  specific  sum,  as  for  instance, 
if  to  pay  a  price  to  be  settled  by  arbitration,  or  upon  the  valuation  of  ap- 
praisers to  be  selected  by  the  parties. 

2.  Where  a  lease  of  lots,  executed  by  both  parties,  fixed  the  annual  rent  for 
the  first  five  years,  and  then  provided  that  the  amount  of  the  rent  to  be  paid 
annually  for  the  next  five  years  should  be  six  per  cent  on  the  appraised  value 
of  the  premises,  to  be  ascertained  by  appraisers,  one  to  be  selected  by  each 
party,  and  they  to  select  another,  in  case  they  could  not  agree,  it  was  held 
that  the  contract  was  not  within  the  Statute  of  Frauds  as  to  the  rent'to  be 
paid  for  the  second  five  years. 

3.  Arbitration — what  is — notice  of  time  of  meeting.  Where  the  parties  to  a 
lease  provide  for  rent  to  be  paid  yearly,  at  six  per  cent  on  the  appraised 
value  of  the  demised  premises,  to  be  ascertained  by  the  selection  of  property 
holders,  this  is  not  a  submission  to  arbitration,  and  no  notice  to  the  parties  is 
necessary  before  making  the  appraisement,  linless  the  lease  so  requires,  and 
the  finding  of  the  appraisers,  when  selected,  will  be  conclusive  upon  the 
parties,  except  for  fraud. 

Appeal  from  the  Appellate  Court  for  the  First  District;  the 
Hon.  Theo.  D.  Murphy,  presiding  Justice,  and  the  Hon. 
Geo.  W.  Pleasants  and  Hon.  Joseph  M.  Bailey,  Justices. 

This  was  an  action  by  Gale  against  Norton  on  three  leases 
of  vacant  lots  in  Chicago,  executed  by  the  former  to  the  latter 
on  the  first  of  February,  1872,  to  run  for  a  term  of  fifty  years; 
one,  of  five  lots,  for  a  yearly  rent  for  the  first  five  years  at 
$1000  per  annum,  payable  quarterly  in  advance;  one,  of  five 
lots,  at  $1000  per  annum  for  the  first  five  years,  payable  the 
same  way,  and  one,  of  ten  lots,  at  $3100  per  annum  for  the 
first  five  years,  payable  quarterly  in  advance.  Each  lease 
contained  the  following  clause: 
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"  And  the  party  of  the  second  part  further  agrees  that  at  least 
thirty  days  before  the  expiration  of  said  first  five  years  he  will 
choose  one  disinterested  holder  of  real  property  of  the  city  of 
Chicago,  and  notify  in  writing  said  party  of  the  first  part,  or 
his  agent  or  attorney,  of  such  choice,  and  party  of  the  first 
part  will  thereupon  choose  a  like  holder  of  real  property, 
which  said  two  parties  shall  at  once  proceed  to  appraise  the 
cash  value  of  said  premises,  exclusive  of  all  improvements 
thereupon,  and  in  case  they  can  not  agree  upon  the  same,  shall 
choose  a  third  disinterested  holder  of  real  property,  and  the 
award  of  the  majority  of  the  appraisers  shall  be  final  and 
binding;  and  thereupon,  for  the  next  succeeding  five  years 
from  the  end  of  said  first  five  years,  said  party  of  the  second 
part  will  pay  as  rent  for  said  premises,  quarterly  as  aforesaid, 
a  sum  for  each  and  every  year  of  said  five  years  equal  to  six 
per  cent  per  annum  on  the  appraised  value  of  said  premises. " 

Before  February  1,  1877,  the  expiration  of  the  first  five 
years,  Norton  selected  as  his  appraiser  James  N.  Clark,  and 
Gale  selected  as  his  appraiser,  George  W.  Fuller,  and  the  two 
made  and  reduced  to  writing  and  signed  and  sealed  the  fol- 
lowing appraisement: 

"  We,  the  undersigned,  disinterested  holders  of  real  property 
in  the  city  of  Chicago,  in  the  county  of  Cook,  and  State  of 
Illinois,  who  were  duly  chosen  as  appraisers,  to- wit:  James 
N.  Clark,  who  was  chosen  by  and  on  behalf  of  Nathaniel 
Norton,  and  George  W.  Fuller,  who  was  chosen  by  and  on 
behalf  of  Stephen  F.  Gale,  to  appraise  the  cash  value  of  cer- 
tain lots,  pieces  and  parcels  of  land,  situate  in  the  city  of 
Chicago,  and  particularly  mentioned  and  described  in  three 
(3)  certain  leases  of  said  premises,  bearing  date,  respectively, 
on  the  first  day  of  February,  A.  D.  1872,  made  and  executed 
by  the  said  Stephen  F.  Gale,  as  the  party  of  the  first  part, 
and  the  said  Nathaniel  Norton,  as  party  of  the  second  part; 
to  which  said  three  (3)  leases  reference  is  hereby  made  for  a 
particular  description  of  the  premises  aforesaid,  and  which 
said  three  (3)  leases  are  hereby  made  a  part  and  parcel  hereof, 
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do  hereby,  in  accordance  with  the  terms,  conditions  and  pro- 
visions of  the  three  leases  aforesaid,  make,  adjudge  and  appraise 
the  cash  value  of  the  premises  aforesaid,  and  as  hereinafter 
described,  as  follows,  to-wit: 

"  The  lots  numbered  one  (1),  two  (2),  three  (3),  four  (4), 
five  (5),  six  (6),  seven  (7),  eight  (8),  nine  (9)  and  ten  (10),  in 
S.  F.  Gale's  subdivision  of  block  number  fifty-two  (52)  in  Car- 
penter's addition  to  Chicago,  are  hereby  valued  at  the  sum  of 
two  hundred  dollars  ($200)  in  cash  per  foot  front  upon  Wash- 
ington street,  excluding  all  improvements  thereupon.  The 
lots  numbered  nineteen  (19),  twenty  (20),  twenty-one  (21), 
twenty-two  (22),  twenty-three  (23),  twenty-four  (24),  twenty- 
five  (25),  twenty-six  (26),  twenty-seven  (27),  and  twenty-eight 
(28),  in  S.  F.  Gale's  subdivision  of  block  numbered  twenty- 
six  (26),  in  Carpenter's  addition  to  Chicago,  are  hereby  valued 
and  appraised  at  the  sum  of  one  hundred  dollars  ($100)  in 
cash  per  foot  front  upon  West  Lake  street,  excluding  all  im- 
provements thereupon. 

"In  witness  whereof,  we  have  herewith  set  our  respective 
hands  and  seals,  this  15th  day  of  January,  A.  D.  1877. 

"  James  N.   Clark,         [Seal.] 
"Geo.  W.  Fuller.         [Seal.]" 

Gale  claimed  that,  under  this  appraisement,  there  was  due 
for  the  first  quarter  of  the  second  five  years,  $1125,  to  recover 
which  the  action  was  brought. 

By  pleas,  by  objections  to  evidence  offered  by  Gale,  by  evi- 
dence offered  by  himself  and  by  instructions  asked,  Norton 
raised  the  question,  on  the  trial  in  the  circuit  court,  whether 
the  appraisement  was  binding  and  conclusive  upon  him. 

The  ruling  of  the  circuit  court,  upon  all  the  contested 
points,  was  in  favor  of  Gale.  Norton  excepted,  and  took  the 
case  by  appeal  to  the  Appellate  Court  for  the  First  District, 
and  that  court,  on  the  26th  of  June,  1878,  affirmed  the  judg- 
ment of  the  circuit  court. 

Gale  appeals  from  that  judgment  of  the  Appellate  Court, 
and  assigns  numerous  errors,  sufficiently  noticed  in  the  opinion. 
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Messrs.  Miller  &  Frost,  for  the  appellant: 

A  verbal  lease  of  land  for  a  term  exceeding  a  year  is  void. 
Olt  v.  Lohnas,  19  111.  576;  Granjang  v.  Merkle,  22  id.  249; 
Wheeler  v.  Franhenthal,  78  id.  124. 

The  entire  contract,  including  the  price,  must  be  in  writing. 
Wood  v.  Davis,  82  111.  311. 

If  made  by  an  agent,  his  authority  must  be  in  writing. 
Rev.  Stat.  chap.  59,  page  540,  sec.  2. 

The  contract  upon  which  the  recovery  was  had  was  incom- 
plete until  the  price  (an  essential  part  of  it)  was  agreed  on  or 
fixed  by  the  arbitrators  under  a  written  submission.  What 
the  parties  could  not  do  verbally,  could  not  be  legally  done 
by  arbitrators  under  a  verbal  submission.  French  v.  New,  28 
K  Y.  (Court  of  Appeals),  147,  150. 

Such  a  verbal  agreement" would  have  been  a  nullity.  "A 
verbal  submission  is  valid  in  all  cases  where  the  subject  mat- 
ter is  such  that  a  verbal  agreement  directly  between  the 
parties  in  the  terms  of  the  award  would  prevail.  But  where 
the  law,  as  for  instance  the  Statute  of  Frauds,  requires  a  con- 
tract to  be  in  writing,  then  both  the  submission  and  the  award 
must  be  in  writing."  Cadwell  on  Arbitrations,  Vermont 
ed.  1853,  p.  36;  Copeland  et  al.  v.  Wading  River  Reservoir 
Co.  5  Mass.  397. 

"  Fraud  in  an  award  may  be  shown  either  at  law  or  in 
equity."     Newlan  v.  Dunham,  60  111.  233. 

The  appointment  of  arbitrators  is  a  necessary  part  of  a 
submission.  It  is  not  complete  until  the  persons  to  whom  it 
is  made  are  selected. 

Where  the  law,  as,  the  Statute  of  Frauds,  requires  a  contrant 
to  be  in  writing,  then  both  the  submission  and  award  must 
be  in  writing.  Walter  v.  Morgan,  2  Cox,  369;  McMullen  v. 
Mayo,  8  S.  &  M.  298;  Copeland  v.  Reservoir  Co.  105  Muss. 
307;  Evans  v.  McKinney,  6  Litt.  264;  Martin  v.  Chapman, 
1  Ala.  278;   Davy  v.  Farr,  7  Cranch,  171. 

That  the  decision  of  the  person  fixing  the  valuation  of  the 
property  is  an  award,  counsel  cited  Peters  v.  Newhirh,  6  Cow. 
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103,  Smith  v.  Cody,  5  Daly,  401,  TJnderhill  v.  Van  Cortland, 
2  Johns.  Ch.  339,  Dickenson  v.  Railroad  Co.  7  W.  Va.  390, 
and  Kelly  v.  Crawford,  5  Wall.  790. 

If  the  arbitrators  gave  no  notice  to  the  parties  of  the  hear- 
ing, their  award  is  utterly  void.  Peters  v.  Newkirk,  6  Cow. 
106;  Bushey  v.  Culler,  26  Md.  534;  Thornton  v.  Chapman,  2 
Cr.  C.  C.  244;  Go  fly  v.  Hartford  Bridge  Co.  4  Conn.  143; 
Ingraham  v.  Whitman,  75  111.  25;  Falconer  v.  Montgomery,  4 
Dal.  222  ;  Wilson  v.  Boor,  40  Md.  483  ;  Hubbard  v.  Hubbard, 
61  111.  228;  iforaw  v.  Bajent,  16  Abb.  Pr.  (N.  S.)  303;  j&fl- 
iw^s  v.  Billings,  110  Mass.  225  ;  Thomas  v.  TT«?s^  Jersey  Rail- 
road Co.  24  N.  J.  Eq.  567;  West  Jersey  Railroad  Co.  v. 
Thomas,  23  K  J.  Eq.  431;  Elmendorf  v.  Harris,  23  Wend. 
628;  Zitte  v.  Lithicum,  8  Pet.  178;  Brown  v.  Biddy,  11  Hun. 
455. 

The  parties  must  have  a  hearing  afforded  them.  "Fan 
Cortland  v.  TJnderhill,  17  Johns.  408  ;  McMahonv.  New  York 
and  Erie  Railroad  Co.  20  N.  Y.  463 ;  Bads  v.  Williams,  3 
Eng.  L.  &  E.  R.  203;  P/%w  v.  Ingram,  3  Dowl.  669. 

Messrs.  Walker  &  Carter,  for  the  appellee : 

The  submission  was  in  writing,  but  would  have  been  valid 
if  verbal.  Smith  v.  Douglas,  16  111.  34;  Morse  on  Arb.  and 
Awards,  51. 

Appraisers  of  value  are  not  arbitrators.  There  was  no 
controversy  between  the  parties.  The  matter  of  valuation 
was  submitted  to  the  individual  discretion,  opinion  and  judg- 
ment of  the  appraisers.  Deeds  v.  Burrows,  12  East,  1 ;  Bee 
v.  Hemingway,  3  Nev.  &  M.  860 ;  Jenkins  v.  Betham,  24  L. 
J.  C.  P.  94;  Collins  v.  Collins,  28  L.  J.  Ch.  184;  Garred  v. 
Macey,  10  Mo.  160;  Curry  v.  Buckey,  35  id.  389;  Benj.  on 
Sales,  sec.  88;  R,uss.  on  Arb.  38  ;  Morse  on  Arb.  40. 

"A  reference  of  a  collateral  fact,  or  the  submission  of  a 
particular  question  forming  only  a  link  in  the  chain  of  evi- 
dence, is  not  calculated  to  put  an  end  to  the  controversy, — it 
merely  substitutes  the  judgment  of  the  referee  in  the   place 


538  Noeton  v.  Gale.  [June 


Opinion  of  the  Court. 


of  the  evidence  on  that  collateral  or  incidental  matter,  leaving 
the  controversy  open."  Such  a  decision  is  not  an  award,  and 
the  reference  of  such  a  matter  is  not  a  submission  to  arbitra- 
tion. Garr  v.  Gomez,  9  Wend.  649;  Harris  v.  Bradshaw,  18 
Johns.  26;  Mason  v.  Bridge,  14  Me.  468;  Oakes  v.  Moore,  24 
id.  214;  Rochester  v.  Whitehouse,  15  K  H.  468. 

The  appraisal  of  the  value  of  property  being  a  matter  for 
the  exercise  of  the  individual  opinion  of  the  appraisers,  wit- 
nesses are  not  necessary.  2  Pars,  on  Cont.  706,  note  n  ; 
Eads  v.  Williams,  31  Eng.  L.  &  E.  202;  Brown  v.  Bellows,  4 
Pick.  178;  Matter  of  Pearl  Street,  19  Wend.  651;  Brink  v. 
New  Amsterdam  Fire  Insurance  Co.  5  Eobt.  104;  Matter  of 
John  and  Cherry  Streets,  19  Wend.  659;  Rochester  v.  Chester, 
3  N.  H.  349. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

The  first  objection  urged  against  the  judgment  below  is, 
"our  statute  says  that  no  action  can  be  brought  upon  a  con- 
tract of  this  kind  unless  the  contract  shall  be  in  writing  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorized  in  writing, 
signed  by  such  party ;"  and  it  is  thereupon  argued  that  the 
appointment  of  the  arbitrators  is  a  necessary  part  of  the 
submission, — that  the  submission  can  not  be  said  to  be  made 
until  the  persons  to  whom  it  is  made  are  selected. 

The  objection  is  not  well  urged.  All  of  the  terms  of  the 
contract  upon  which  suit  is  brought,  required  by  the  Statute 
of  Frauds  to  be  in  writing,  are  in  writing.  The  amount  to 
be  paid  per  annum  for  the  first  five  years  is  specifically  ex- 
pressed. The  amount  to  be  paid  after  the  expiration  of  that 
period  is  six  per  cent  on  the  appraised  value  of  the  prem- 
ises,— that  is  to  say,  on  the  "  value  of  the  premises."  Sup- 
pose the  language  had  been  simply  to  pay  six  per  cent  on  the 
value  of  the  premises?  Surely,  that  would  have  been  suffi- 
ciently definite  and  certain  to  have  answered  the  requirements 
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of  the  statute.  The  provision  with  reference  to  the  appoint- 
ment of  appraisers  relates  solely  to  the  mode  of  making 
proof  of  value,  and  is  certainly  as  competent  as  any  other 
mode  of  proof  of  value. 

It  is  said  in  Brown  on  the  Statute  of  Frauds,  sec.  378  :  "  It 
is  quite  obvious  that  the  statute  will  be  satisfied  by  such  a 
statement  as  ascertains  the  price  to  be  paid,  although  it  men- 
tions no  specific  sum, — as,  for  instance,  if  the  agreement  is  to 
pay  a  price  to  be  settled  by  arbitration,  or  to  pay  the  same 
for  which  the  property  had  been  previously  purchased." 

In  Brown  v.  Bellows,  4  Pickering,  178,  it  was  referred  to 
referees  to  fix  the  price  to  be  paid  for  the  property.  The 
referees  were  not  named  in  the  indenture,  but  it  provided  that 
they  were  to  be  thereafter  chosen.  As  against  the  plea  of 
the  Statute  of  Frauds  it  was  held  that  after  the  price  had  been 
fixed  by  referees,  chosen  pursuant  to  the  indenture,  it  was  too 
late  for  the  defendant  to  object  that,  by  the  Statute  of 
Frauds,  the  indenture  was  invalid,  because  the  referees  and 
the  price  were  not  ascertained  by  the  indenture  itself. 

Whether  the  reference  here  be  called  one  to  arbitrators  or 
simply  to  appraisers,  can,  so  far  as  this  question  is  concerned, 
make  no  difference.  The  rule  controling  is,  "id  certum  est 
quod  certum  reddi  jpotesty,y  and  has  nothing  to  do  with  the 
name  by  which  the  third  party,  to  whom  the  valuation  is  left, 
shall  be  called. 

The  next,  and  most  serious  objection  urged  against  the 
judgment  below,  is,  the  stipulation  to  refer  the  question  of 
the  value  of  property  to  holders  of  real  property  in  Chicago, 
as  provided  in  the  leases,  is  a  submission  of  that  question  to 
arbitrators,  and  that  the  valuation  made  by  Clark  and  Fuller 
is  an  award  and  not  merely  an  appraisement;  and,  being  an 
award,  it  is  void,  because  made  without  notice  to  the  parties  to 
the  submission, — and  after  refusal  to  hear  appellant's  witnesses 
on  the  question  of  value,  and  argument  thereon  by  his  coun- 
sel, which  evidence  and  argument,  it  is  claimed,  would  have 
shown  that  the  valuation,  as  made,  is  unjust   to  him.     There 
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was  no  evidence  introduced,  or  offered,  showing  that  the  val- 
uation, as  made,  was  not  the  honest  expression  of  the  judg- 
ments of  the  appraisers,  and  the  only  question,  in  reality,  is, 
was  appellant  entitled  to  notice  and  to  be  heard  on  the  ques- 
tion of  value  ?  If  he  was  not,  there  is  nothing  in  the  evidence 
introduced  or  offered,  showing  objectionable  conduct  in  the 
appraisers. 

In  one  or  more  of  the  pleas  there  may  be  allegations  of 
fraud,  but  there  was  no  attempt  to  support  such '"  allegations 
by  proof.  And  the  instructions  asked  only  go  to  the  question 
of  the  right  of  appellant  to  notice,  and  to  be  heard  by  wit- 
nesses and  counsel. 

The  authorities  upon  the  question  of  notice  are  not  entirely 
harmonious.  In  some  cases  in  New  York,  and  notably  in 
Peters  v.  NeivJcirk,  6  Cowen,  103,  and  McMahon  v.  The  New 
York  and  Erie  Railroad  Go.  20  N.  Y.  463,  ruling  may  be 
found  sustaining  the  position  of  the  appellant.  But  the 
authority  of  Peters  v.  Newhirk,  is  much  impaired  by  what  is 
said  in  reference  to  it  in  Elmendorf  v.  Harris,  5  Wend.  521. 
It  was  there  said  :  "As  to  the  appraisement  referred  to  in 
Peters  v.  Newhirk,  it  could  hardly  be  dignified  with  the  name 
of  an  award.  Even  if  it  should  be  so  considered,  it  was  not 
made  the  foundation  of  an  action. "  And  so  what  was  said  in 
regard  to  notice,  however  correctly  or  incorrectly,  was  obiter 
dicta.  And  in  McMahon  v.  The  New  York  and  Erie  Railroad 
Co.  there  was  a  provision  in  the  contract  requiring  the  work 
to  be  done  under  the  direction  and  supervision  of  the  engineer, 
and  providing  that  he  should  decide  every  question  that 
might  arise  between  the  parties,  and  that  his  decision  should 
be  final.  It  was  held  that  his  position  was  not  unlike  that 
of  an  arbitrator,  and  that  his  estimates  would  not  be  binding, 
unless  they  were  made  upon  notice.  But  this,  in  principle,  is 
in  conflict  with  the  ruling  of  this  court  in  kindred  cases. 

In  McAuley  v.  Garter  et  al.  22  111.  53,  the  parties  to  a 
building  contract  agreed  that  the  superintendent  should  pass 
upon  the  work  and  certify  as  to  the  payments  to  be   made. 
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His  decision  was  held  to  be  binding  unless  fraud  or  mistake, 
on  his  part,  should  be  shown ;  and  it  was  also  held  that  no- 
tice need  not  be  given  of  the  certificate  obtained  from  the 
superintendent,  where  the  contract  does  not  require  it. 

Korf  v.  Lull,  70  111.  420,  follows,  and  approves  McAuley  v. 
Carter  et  al.  and  overrules  what  was  said  in  Packard  v.  Van 
Schoick,  58  111.  79,  requiring  notice  in  such  cases. 

There  may  be  found  other  cases,  besides  those  to  be  found 
in  the  reports  of  New  York,  affording  sanction  to  appellant's 
position,  but  we  do  not  deem  it  important  to  refer  to  them  in 
detail,  and  shall  content  ourselves  with  briefly  referring  to 
some  authorities  sustaining  what  we  regard  as  the  more  reason- 
able rule. 

In  Leeds  v.  Burrows,  12  East,  1,  the  plaintiff  was  the  out- 
going and  the  defendant  the  incoming  tenant  of  a  farm,  and 
it  had  been  agreed  between  them  that  the  referees  should 
value  the  hay  and  the  spike  roll,  for  which  the  defendant  was 
to  pay,  etc.  "  Le  Blanc,  J.,  observed  that  it  was  only  left 
to  the  persons  to  whom  the  matter  was  referred,  to  put  a 
value  upon  the  articles  which  the  parties  had  already  agreed 
should  be  paid  for." 

In  note  "  a,"  at  the  conclusion  of  the  report  of  the  case,  it 
is  shown  that  after  a  second  trial  the  case  came  before  Lord 
Ellenborough,  C.  J.,  on  a  motion  for  a  non-suit,  upon  the 
ground  that  the  agreement  included  a  reference  of  a  right  of 
action  for  damages,  etc.,  and  he  said  "  that  it  was  only  appoint- 
ing persons  to  settle  an  account  of  what  was  due  between  the 
parties  for  the  value  of  the  different  articles.  The  parties 
had  no  contemplation  of  submitting  any  differences  to  the 
award'  of  arbitrators,  and  no  such  terms  ought  to  be  imposed 
upon  them  against  their  own  meaning  and  the  meaning  of 
the  stamp  acts." 

In  Ijee  v.  Hemingway,  3  Nev.  &  M.  860,  there  was  an  agree- 
ment to  sell  land  at  a  particular  price,  to  be  fixed  by  award. 
The  price  was  fixed,  and  one  party  applied  for  an  attachment 
under  the  award,  claiming  that  it  was  an  arbitration;   but 


542  Norton  v.  Gale.  [June 


Opinion  of  the  Court. 


Littledale,  J.,  held  otherwise,  observing:  "It  is  not  prop- 
erly an  arbitration  ;  it  is,  in  effect,  an  agreement  to  sell  the 
land,  and  this  is  not  a  settlement  of  any  difference  between 
the  parties,  but  merely  something  auxiliary  to  the  contract 
entered  into  between  them  for  the  purpose  of  the  sale  of  the 
land,  and  accordingly  upon  a  breach  of  the  contract  you 
have  your  remedy,  for  it  is  clear  that  a  specific  performance 
would  have  lain  here  in  that  case.  It  is  clear,  also,  that  an 
action  would  have  lain  for  damages.  But  not  being  an  award, 
because  it  was  not  a  matter  in  difference  that  was  referred  by 
these  parties,  you  can  not  have  it  by  way  of  attachment." 

In  Collins  v.  Collins,  26  Beavan's  Ch.  306,  there  was  a 
written  contract  that  the  purchase  money  of  all  the  premises 
agreed  to  be  sold  should  be  determined  by  Mr.  Mason  for  the 
vendor,  and  Mr.  Moss  for  the  purchaser,  and  that  they  should 
choose  an  umpire  before  entering  upon  a  valuation. 

The  Master  of  the  Rolls  said:  i(  It  appears  to  me  that  the 
case  of  Leeds  v.  Burrows,  draws  the  proper  and  fit  dis- 
tinction between  an  arbitration,  in  the  proper  sense  of  the 
term,  and  an  appraisement  or  valuation,  for  valuation  un- 
doubtedly precludes  differences,  in  the  proper  sense  of  the 
term;  it  prevents  differences,  and  does  not  settle  any  which 
have  arisen." 

Russell,  in  his  work  on  Arbitration,  (3d  ed.)  p.  43,  after 
referring  to  these  cases,  says:  "The  valuer,  etc.,  is  not  an 
arbitrator,  in  the  proper  sense,  unless  there  have  been  differ- 
ences between  the  parties  on  the  point  previous  to  their  sub- 
mitting it  to  his  decision.  A  decision  which  precludes  differ- 
ences from  arising,  instead  of  settling  them  after  they  have 
arisen,  is,  for  many  purposes,  not  an  award."  See  Morse  on 
Arbitration  and  Award,  40. 

In  Garred  v.  Macey  &  Doniphan,  10  Mo.  161,  the  agree- 
ment provided,  that  in  consideration  that  A  shall  give  pos- 
session of  certain  public  land  to  B,  B  shall  pay  the  value  of 
the  improvements,  to  be  ascertained  by  five  householders.    It 
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was  held  that  the  decision  of  the  persons  thus  selected  was 
not  an  award. 

In  Currey  v.  Lackey,  £>5  Mo.  389,  the  agreement  was  to 
leave  to  a  third  person  to  determine  the  value  between  two 
slaves  exchanged.  It  was  held  this  did  not  make  such  person 
an  arbitrator.  The  court  said  :  "  A  reference  to  arbitration 
occurs  only  where  there  is  a  matter  in  controversy  between 
two  or  more  parties/7 

See,  also,  to  a  like  effect,  opinion  of  Senator  Seward  in 
Garr  v.  Gomez,  9  Wendell,  649;  Mason  v.  Bridge,  14  Me. 
468;  Oakes  v.  Moore,  24  id.  214;  Rochester  v.  Whitehouse,  15 
N.  H.  468. 

There  was,  here,  no  matter  in  controversy  when  the  leases 
were  executed,  or,  for  that  matter,  when  the  appraisers  were 
selected,  and  the  object  was  to  preclude  or  prevent  the  arising 
of  differences,  and  not  to  settle  differences  which  had  arisen. 
The  reason  that  notice  of  the  time  and  place  that  arbitra- 
tors intend  to  act  upon  the  matter  submitted  to  them  is 
required,  is  to  enable  the  parties  to  present  their  case  by 
evidence  and  by  argument.  Morse  on  Arbitration  and 
Award,  117.  And  so  notice  of  the  meetings  of  the  arbitra- 
tors for  the  purposes  of  deliberation  and  making  up  the  award 
need  not  be  given,  since  the  parties  are  not  expected  to  attend. 
Id.  118. 

But  where  the  office  of  the  party  to  whom  the  submission  is 
made  is  limited  to  a  simple  appraisal  of  value,  he  is  expected 
to  act  on  his  own  knowledge  and  opinions  only.  And  hence, 
neither  evidence  of  witnesses  nor  statements  of  parties  or 
counsel  is  contemplated.  2  Parsons  on  Contracts  (6th  ed.), 
706,  note  n  ;  Eads  v.  Williams,  31  Eng.  L.  and  Eq.   203. 

By  the  express  terms  of  the  leases,  the  persons  to  be 
selected  here  are  not  to  ascertain  and  determine,  from  witnesses 
or  otherwise,  but  simply  to  "  appraise  the  cash  value  of  said 
premises/'  etc.  They  are  to  be  disinterested  holders  of  real 
property  of  the  city,  and  one  is  to  be  selected  by  each  party.  So, 
it  is  to  be  presumed,  the  design  was  to  select  those  who  would 
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need  no  evidence  or  argument,  but  be  prepared  at  once  to 
make  a  valuation.  The  language  used  precludes  delay,  and 
requires  those  selected  to  "  at  once  proceed,"  not  to  inquire  or 
hear  evidence  or  argument,  but  "  to  appraise"  that  is  to  say, 
fix  a  valuation  on  the  property.  The  language,  in  our  opin- 
ion, as  plainly  means  this  as  any  language  that  might  have 
been  employed  could. 

Conceding  that  we  are  right  in  holding  that,  under  this 
language,  appellant  would  not  have  been  entitled,  as  a  matter 
of  right,  to  have  introduced  witnesses,  or  have  been  heard, 
by  himself  or  counsel,  on  the  question  of  the  value  of  the  prop- 
erty, it  is  quite  clear  that  he  was  not  entitled  to  notice,  for  it 
can  not  be  that  a  party  is  entitled  to  a  notice  which  will  enable 
him  to  exercise  no  right  or  privilege. 

We  think  the  judgment  of  the  Appellate  Court  was  right, 
and  it  must,  therefore,  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Dickey,  dissenting  : 

I  can  not  concur  in  this  judgment  or  the  reasoning  on 
which  it  rests.  For  many  purposes,  this  proceeding  was  not 
an  arbitration,  and  the  award  of  the  appraisers  is  not  such  an 
award  as  spoken  of  in  our  statutes  concerning  "  Arbitrations 
and  Awards."  It  was,  however,  a  matter  to  be  determined 
between  the  parties  by  the  judgment  of  the  appraisers;  a 
determination  by  which  the  parties  were  to  be  bound,  as  by 
the  judgment  or  decree  of  a  court.  In  other  words,  the  con- 
clusion reached  was  to  become  and  be  res  judicata,  as  to 
the  then  value  of  this  property.  In  all  such  cases,  whether 
the  proceeding  be  before  a  court,  or  before  arbitrators  or  referees 
or  appraisers,  or  before  any  other  forum,  I  think  the  party 
to  be  affected  thereby  is  entitled  to  be  heard,  if  he  demand  it, 
and  to  that  end  is  entitled  to  notice  of  the  time  and  place  of 
deliberation  or  investigation.  A  party  may,  no  doubt;  by 
contract  or  otherwise  waive  this  right  to  notice,  and  that  is 
the   ground  on  which   the   cases,  as   I  understand   them,   of 
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MoAuley  v.  Carter,  22  111.  53,  Korf  v.  Lull,  70  id.  420,  and 
like  cases,  rest,  in  which  it  is  held  notice  need  not  be  given 
in  cases  of  building  and  construction  contracts,  where  the 
matter  to  be  determined  was  left  to  the  engineers,  superin- 
tendent or  architect.  In  that  class  of  cases,  in  view  of  the 
nature  of  the  business,  and  of  the  fact  that  the  question  was 
left  to  the  decision  of  an  expert,  whose  ordinary  duties,  in 
the  nature  of  things,  gave  him  the  full  means  of  understand- 
ing the  matter  to  be  by  him  determined,  it  was  held  that,  by 
a  fair  construction  of  the  contract,  the  parties  had  waived 
this  right  to  notice.  In  these  decisions  I  fully  concur. 
They  do  not  invade  the  fundamental  principle  of  common 
fairness  and  justice  which  pervades  the  law  in  all  civilized 
communities,  and  which  demands  that,  in  all  proceedings — 
judicial  or  quasi  judicial — the  party  to  be  bound  thereby  must 
have  an  opportunity  to  be  heard,  unless  he  has  expressly  or  by 
reasonable  or  necessary  implication  waived  that  right. 

In  this  case  there  is  no  express  agreement  on  the  part  of 
Norton  to  waive  this  right,  and  I  find  nothing  in  the  con- 
tract from  which,  by  necessary  implication,  or  even  reasonable 
implication,  such  a  waiver  ought  to  be  inferred.  The  men 
selected  were  to  be  disinterested  and  were  to  be  holders  of 
real  property  of  the  city  of  Chicago.  This  does  not  desig- 
nate them  as  experts,  in  any  sense.  Had  it  been  provided  by 
statute  that,  in  all  cases  where  property  is  leased  by  one  man 
to  another  for  a  long  term  of  years,  at  an  annual  rent  equal 
to  six  per  cent  upon  the  cash  value  thereof,  it  shall  be  the 
duty  of  the  tenant,  in  the  month  of  January  in  each  year,  to 
choose  one  disinterested  holder  of  real  property,  within  five 
miles  of  the  premises,  and  of  the  landlord  to  choose  a  like 
holder  of  real  property,  which  said  persons  so  chosen  shall 
at  once  proceed  to  appraise  the  cash  value  of  said  premises, 
and  in  case  they  can  not  agree  upon  the  same,  they  shall 
choose  a  third  like  holder  of  real  property,  and  the  award  of 
the  majority  of  the  appraisers  shall  be  final  and  binding  as  to 
the  value  of  the  property,  for  the  purpose  of  fixing  the 
35—95  III. 
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amount  of  rent  to  be  paid  under  such  lease  for  that  year, — it 
seems  to  me,  it  could  not  be  said  the  legislature  intended,  in 
such  case,  to  deprive  the  parties  to  such  a  lease  of  their  right 
to  be  heard  before  their  interests  should  be  affected  by  the 
finding  of  the  appraisers,  or  that  parties  making  leases  of  that 
kind,  after  the  passage  of  such  a  statute,  had  thereby  waived 
their  right  to  a  hearing,  Nor  can  I  see  that  the  creation  of 
such  a  forum  by  contract  can  have  any  effect  different  in  this 
regard  from  the  creation  of  the  forum  by  statute.  The  con- 
tract is  silent  on  this  question  and  no  inference  of  a  waiver 
is  to  rest  upon  a  presumption  not  founded  upon  anything  said 
in  the  contract. 

The  waiver  of  a  right  so  vital,  ought  not  to  be  slightly 
presumed ;  nor  is  such  to  be  inferred,  unless  the  words  of  the 
contract  clearly  import  that  such  was  the  intention  of  the 
contracting  parties. 

This  view  of  the  law  has  for  its  support  decisions  where 
this  very  question  came  in  judgment. 

In  Peters  v.  Neiokirh,  6  Cowen,  103,  it  appeared  that  New- 
kirk  had  leased  to  Peters  certain  premises  for  a  period  of 
three  years,  but  before  the  time  expired  the  parties  agreed  to 
cancel  the  lease  and  make  a  settlement  of  their  accounts.  The 
balance  of  rent  due  to  Newkirk  was  agreed  to  be  $87.75,  for 
which  Peters  gave  his  due  bill,  and  it  was  also  agreed  that 
Newkirk  should  take  a  shearing  machine,  to  be  appraised  by 
C.  Sturges,  in  part  pay  of  the  due  bill.  Sturges  made  the 
appraisement  at  $85  in  the  absence  of  Newkirk,  who  was  not 
notified.  Subsequently  Newkirk  made  a  distress  for  the 
$87.75  rent  due,  whereupon  Peters  tendered  the  balance  of 
rent  due,  after  deducting  the  $85,  and  demanded  a  return  of  the 
goods,  which  was  refused,  and  he  then  brought  an  action  on 
the  case,  for  distraining  his  goods  when  no  rent  was  in  arrear, 
and  upon  the  trial  of  this  action  the  question  arose  whether 
the  appraisement  was  valid,  and  upon  this  point  the  court 
say:  "The  appraisal  was  irregular  and  not  conclusive  on 
the  defendant.     Both  parties  should  have  had  notice,  so  that 
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an  opportunity  might  be  afforded  to  submit  their  remarks  to 
the  appraiser,  and  -adduce  proof  if  deemed  necessary.  The 
plainest  dictates  of  natural  justice  require  that  no  man  shall 
be  condemned  unheard.  The  right  to  notice  was  implied  in 
the -agreement  to  submit." 

In  Underhill  v.  Van  Cortkmdt,  2  Johns.  Ch.  339,  the  de- 
fendants leased  to  Underhill  a  mill  place  and  land  for  twenty- 
one  years,  and  in  the  lease  it  was  provided,  "  that  at  the 
expiration  of  the  term  the  mill  or  mills  then  standing,  and 
whatever  might  appertain  thereto,  should  be  appraised  or 
valued,  by  two  persons  indifferently  chosen  by  the  parties, 
and  in  case  of  their  disagreement,  by  a  third  person,  to  be 
chosen  by  the  two,  and  the  said  appraisement  should  be  bind- 
ing on  the  parties."  Chancellor  Kent,  in  his  opinion,  treats 
this  agreement  precisely  as  a  submission  to  arbitration,  and  he 
applied  to  their  conduct  the  same  rules  which  are  applied  to 
the  conduct  of  arbitrators. 

In  Kelly  v.  Crawford,  5  Wall.  785,  there  was  an  agreement 
between  two  firms  that  an  accountant  should  examine  their 
books  of  account,  and  ascertain  from  them  the  exact  amount 
due  from  one  firm  to  the  other,  "the  amount  so  found  to  be 
due  and  owing  to  be  final."  It  was  held  the  agreement  was 
not  a  submission  to  arbitration,  nor  was  the  amount  found 
due  by  the  accountant  an  award,  in  any  such  sense  as  would 
make  them  subject  to  the  strict  rules  governing  arbitrations 
and  awards.  The  court  made  a  distinction  between  a  case 
where  there  is  something  submitted  to  the  judgment  or  dis- 
cretion of  the  person  chosen,  and  one  where  he  is  to  have  no 
discretion. 

In  Thomas  v.  West  Jersey  Railroad  Co.  24  1ST.  J.  Eq.  568, 
provision  was  made  in  a  lease  that  it  might  be  terminated  by 
notice;  and  provision  was  made  for  determining,  by  arbitra- 
tion, the  damages  to  which  the  lessees  might  become  entitled 
by  the  determination  of  the  lease.  The  notice  was  given,  and 
two  arbitrators  chosen,  who,  after  hearing  evidence  and  argu- 
ments, were  unable  to  agree,  and  thereupon  chose  an  umpire  to 
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act  as  third  arbitrator.  The  three  then  met  without- notice  to 
the  parties,  or  giving  them  any  opportunity  to  be  heard.  This 
action  was  held  by  the  court  to  be  misconduct,  in  the  sense  of 
the  law,  and  fatal  to  the  validity  of  the  award. 

In  Bushey  v.  Culler,  26  Md.  534,  it  appeared  there  had 
been  a  suit  pending  between  the  parties  which  was  compro- 
mised by  a  contract,  which  provided  Culler,  who  had  a  dam 
which  caused  the  water  to  flow  back  upon  Bushey's  mill  and 
land,  should  lower  his  dam  to  such  an  extent  as  should  be 
judged  necessary  by  Samuel  Hargate  and  George  Thomas, 
they  to  select  a  third  person,  in  case  of  disagreement,  who 
should  determine  how  much  the  said  dam  should  be  lowered, 
and  whose  determination  should  be  final  and  conclusive; 
and  it  was  further  provided,  that  at  any  time,  within  one 
year  from  such  determination,  Bushey  should  think  the  dam 
had  not  been  sufficiently  lowered,  he  might  again  apply  to  the 
arbitrators,  who  should  examine  the  matter  and  make  another 
determination.  Under  this  contract  the  arbitrators  made  a 
decision  requiring  the  dam  to  be  lowered  six  inches,  which 
decision  was  made  without  giving  notice  to  either  party,  and 
without  either  party  being  present.  The  court  held  the  de- 
cision was  not  valid,  and,  folloAving  the  case  of  Bullit  v. 
Musgrave,  3  Gill,  32,  said  :  "  Where,  from  the  nature  of  a 
submission,  the  judgment  of  arbitrators  may  be  influenced  or 
enlightened  by  the  adductions  of  evidence,  the  parties  are 
entitled  to  notice  of  the  time  and  place  of  their  proceeding 
to  investigate  the  matters  submitted  to  them." 

In  Dickenson  v.  Railroad  Co.  7  W.  Va.  390,  a  contract  for 
the  sale  of  land  in  Nicholas  county,  Virginia,  provided  that 
the  vendor  should  convey  it  to  the  vendee  "at  so  much  per 
acre,  as  may  be  determined  by  Messrs.  George  Brown,  Samuel 
J.  Grose  and  Joseph  Copenhaver,  being  disinterested  and 
responsible  land  owners  in  the  said  county,  the  price  per 
acre  to  be  certified  by  them  on  the  back  of  this  agreement. " 
The  persons  named  in  the  contract  made  their  valuation 
without  notice  to,  and  without  the  presence  of,  the  vendee. 
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The  court  held  the  valuation  not  binding,  and  the  learned 
judge  who  wrote  the  opinion  said:  "The  certificate  of  valu- 
ation can  not  be  considered  as  more  solemn,  more  conclusive 
or  binding  upon  the  parties  than  an  ordinary  award.  It  is 
but  an  award,  and  the  referees  can  not,  upon  principle,  be 
considered  otherwise  than  as  arbitrators."  After  citing  and 
quoting  from  a  large  number  of  authorities,  the  opinion  con- 
tinues :  "  From  the  weight  of  authority  upon  the  subject,  and 
from  such  reflection  as  I  have  been  able  to  exercise,  my  mind 
has  been  brought  to  the  conclusion  that  sound  principles, 
justice  and  a  due  regard  for  the  proper  administration 
thereof  among  men  by  arbitration,  require,  ordinarily,  though 
not  universally,  in  equity,  that  an  award  made  by  arbitrators 
in  the  absence  of  the  parties  to  the  submission  *  *  *  * 
may  be  set  aside  in  equity." 

In  Billings  v.  Billings,  110  Mass.  225,  a  question  arose 
between  two  parties  as  to  the  construction  of  a  will,  and  they 
agreed  to  refer  the  point  for  decision  to  Henry  Chapin,  Esq. 
The  referee  made  his  decision  without  notice  and  without 
giving  the  parties  an  opportunity  to  be  heard,  and  the  court 
held  his  decision  was  void. 

In  Brown  v.  Leyddy,  11  Hun.  (N.  Y.)  451,  a  lease  pro- 
vided that  in  case  of  the  renewal  of  a  lease,  the  rent,  if  not 
agreed  upon  by  the  parties,  was  to  be  ascertained  as  follows: 
Each  party  "  shall  choose  a  disinterested  person  to  ascertain 
the  same,  which  persons  so  chosen  shall  themselves,  respect- 
ively, be  owners  in  fee  simple  of  one  or  more  lots  of  land  in 
the  neighborhood  of  the  one  hereby  demised,  and  shall,  in 
making  their  award  or  determination  in  the  said  premises, 
under  oath,  appraise  and  value  the  said  lot  or  lots  of  land 
hereby  demised,  at  its  or  their  full  and  fair  worth  or  price  at 
private  sale,"  etc.,  and  it  was  also  provided  that  in  case  the 
two  could  not  agree,  an  umpire  was  to  be  chosen  by  them, 
whose  decision,  under  oath,  should  fix  and  determine  the 
value.    The  two  arbitrators  chosen  failed  to  agree,  and  chose  an 

O  7 

umpire,  who  made  his  award  without  having  given  the  parties 
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notice  of  the  time  and  place  of  hearing,  and  without  taking 
any  proofs.  Upon  this  point  the  court  say  :  "  The  appraisers 
were  to  ascertain  the  value,  but  in  what  manner  is  not  stated, 
whether  by  the  exercise  of  their  own  knowledge  and  judg- 
ment or  by  a  hearing,  at  which  the  parties  could  produce  wit- 
nesses. The  word  "ascertain,"  however,  has  its  meaning, 
and  therefore  its  force:  "To  make  sure  or  certain;  to  fix,  to 
establish,  to  determine;  to  settle,"  are  definitions  of  that 
word  according  to  Worcester;  and  this  would  seem  to  demand 
the  observance  of  the  usual  mode  of  investigation  in  order  to 
determine — to  settle  the  value. 

"  The  right  of  the  parties  to  a  hearing  *  *  *  is  one 
of  the  established  privileges,  although  it  may  be  waived  by 
them.  The  courts  would  not  declare  that  such  right  did  not 
exist,  unless  the  terms  of  the  submission  so  provided  or  a 
waiver  was  clearly  demonstrated." 

There  are  other  cases  carrying  this  doctrine  farther,  hold- 
ing that  even  where,  by  the  agreement  of  the  parties,  the 
amount  or  value  of  work  done  under  a  contract  is  to  be 
determined  by  an  engineer  or  other  expert,  a  determination 
made  by  him  without  notice  to  the  parties  will  not  be  bind- 
ing. Among  these  are  the  following:  MeMahon  v.  New 
Yorh  and  Erie  Railroad  Co.  20.  N.  Y.  463;  Collins  v.  Van- 
derbilt,  8  Bosw.  (N.  Y.)  313.  On  this  latter  question  the 
authorities  are  not  in  harmony,  and  this  court  has  taken  a 
different  view,  and  in  which  I  fully  concur.  But  my  atten- 
tion has  not  been  called  to  any  case  where  matter  requiring 
the  exercise  of  judgment  and  discretion  (on  the  part  of  the 
persons  by  whose  judgment  the  parties  have  agreed  to  be 
bound),  and  such  persons  are  not  selected  as  experts,  in  which 
the  decision  of  such  persons  has  been  held  binding  upon  a 
a  party  who  has  not  had  an  opportunity  to  be  heard. 

On  that  question  I  find  no  want  of  harmony  in  the  author- 
ities. Cases  are  found  in  which  a  distinction  in  some  respects 
is  recognized  between  arbitrations  and  appraisals;  but  not  in 
respect  of  the  right  of  a  party  to  be  heard  if  he  is  to  be  bound 
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by  the  award  or  appraisal.  None  of  these  cases  involve  the 
question  of  the  right  to  notice. 

It  has  been  held,  where  the  revenue  laws  require  one  kind 
of  stamp  upon  an  appraisal  and  another  kind  of  stamp  upon 
an  award,  that  an  appraisal  by  parties  to  fix  the  value  of  cer- 
tain property  was  not  an  award,  within  the  meaning  of  the 
revenue  laws.  Leeds  v.  Burrows,  12  East,  1.  And  where  a 
statute  authorized  the  enforcement,  by  attachment,  of  an  award 
by  arbitrators,  it  was  held  the  appraisal  of  the  value  of  land, 
which  one  party  had  agreed  to  buy  at  a  price  to  be  fixed  by 
chosen  appraisers,  was  not  such  an  award  as  could  be  enforced 
by  attachment.  Lee  v.  Hemmingway,  3  Nev.  and  M.  860. 
A  like  distinction  is  taken  in  Collins  v.  Collins,  28  L.  J.  Ch. 
184,  and  in  Garred  v.  Macey,  10  Mo.  160,  and  in  Curry  v. 
Lackey,  35  id.  389,  wherein  it  is  held  that  in  many  cases  an 
appraisement  is  not  in  all  respects  an  arbitration  ;  and  that 
in  such  respects  certain  of  the  rules  as  to  arbitrations  do  not 
apply  to  appraisements.  But  in  none  of  them  is  it  held  that 
they  differ  in  respect  to  the  necessity  of  notice;  and  it  is  not 
perceived  that  there  is  any  reason  found  in  these  cases  in  sup- 
port of  the  idea  that  a  party  has  the  right  to  an  opportunity 
to  be  heard  in  an  arbitration,  and  yet  in  an  appraisal  he  has 
no  such  right,  though  he  is  to  be  bound  thereby  as  matter 
res  judicata,  and  it  may  be  to  the  extent  of  his  fortune.  The 
position  I  regard  as  unreasonable,  and  liable  to  lead  to  great 
injustice,  which  can  not  be  undone  by  the  review  of  the 
courts. 

Again,  were  it  conceded  that  the  mere  want  of  notice  to 
the  parties  in  such  case  be  not  sufficient,  per  se,  to  invalidate 
such  an  award,  it  seems  to  me  the  misconduct  of  the  ap- 
praisers, which  appellant  offered  by  his  pleas  and  otherwise 
to  prove,  if  true,  was  sufficient  to  render  the  appraisal  in- 
operative upon  the  ground  of  fraud. 

In  one  of  the  pleas  it  is  alleged  that  the  appraisers  did 
corruptly  and  fraudulently  refuse  to  allow  the  parties  to  be 
heard   before   them,  but  secretly  did  proceed   to  decide   said 
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case  without  allowing  the  parties  to  be  heard.  On  the  trial 
appellant  offered  to  prove  that  he  demanded  a  hearing  before 
them,  which  they  refused. 

This  is  not  a  case  of  mere  omission  to  give  notice  of  the 
time  and  place  of  hearing  or  consideration  of  the  matter 
submitted ;  it  is  the  case  of  a  wilful  refusal  to  hear  when  re- 
quested, and  (as  is  charged  in  the  plea)  this  was  done  cor- 
ruptly and  fraudulently. 

In  my  judgment  such  conduct  is  evidence  of  fraud.  Even 
in  the  case  of  an  appraisement  to  be  made  by  an  expert 
chosen  for  such  purpose,  should  he  refuse  so  hear  suggestions 
touching  the  matter  to  be  determined  by  him,  offered  to  be 
made  by  one  of  the  parties  (with  the  privilege  to  his  adver- 
sary to  be  present),  such  fact  would  be  competent  to  be 
proven,  as  a  circumstance  tending  to  show  that  the  award 
was  in  fact  fraudulent,  and  this,  too,  in  an  action  at  law 
brought  upon  the  award. 

I  do  not  understand  the  court,  in  this  case,  as  holding  such 
proof  would  not  be  competent  and  cogent  in  a  proceeding  in 
chancery,  instituted  to  set  aside  the  award,  but  only  that  it  is 
incompetent  in  an  action  at  law.  I  think  otherwise.  An 
award,  if  fraudulently  made,  is  void,  and  if  so,  no  action  can 
be  supported  by  it. 


Henry  W.  Gardner 

v. 

James  Maroney. 

Filed  at   Ottawa  June  16,  1880. 

1.  Conservators  of  insane  married  women — of  the  power  to  appoint — and  of 
the  sale  and  conveyance  of  estates.  The  statute  of  1845  relating  to  the  "appoint- 
ment of  a  conservator  of  an  insane  or  distracted  person  having  an  estate, 
real  or  personal,"  and  the  statute  of  1853  relating  to  "the  sale  of  real  estate 
of  lunatics  or  distracted  persons,"  applied   to  insane  married  women,  as  well 
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as  others,  and  this  notwithstanding,  at  the  time  those  statutes  were  passed, 
the  common  law  governing  the  rights  of  married  women  obtained  in  this 
State. 

2.  So,  under  those  statutes,  the  county  courts  had  the  power  to  appoint  a 
conservator  for  an  insane  married  woman  having  an  estate,  and  the  circuit 
courts  had  the  power,  upon  a  proper  application  of  the  conservator  so  ap- 
pointed, to  authorize  him  to  sell  and  convey  the  real  estate  of  such  insane 
person. 

3.  While  under  the  common  law  it  was  undoubtedly,  in  general  terms,  the 
peculiar  province  of  the  husband  to  have  the  care  and  management  of  the 
wife's  property  and  the  custody  of  her  person,  and  his  duty  to  support  her, 
whether  sane  or  insane,  yet  his  right  to  the  care  and  management  of  her 
property  did  not  extend  to  her  separate  estate.  And  in  a  case  where  the 
husband  was  unable  to  support  an  insane  wife  who  had  an  adequate  separate 
estate  settled  upon  her  without  the  intervention  of  a  trustee,  it  is  not  doubted 
that  a  court  of  chancery,  under  its  general  powers,  aside  from  our  statute, 
might  have  appointed  a  conservator  or  trustee — either  the  husband  or  some 
one  else,  as  might  have  been  deemed  most  advisable — to  sell  and  convey  prop- 
erty for  her  support. 

4.  Conveyances  by  conservators  are  in  no  sense  to  be  regarded  as  convey- 
ances by  the  lunatic; — they  are  conveyances  made  by  the  law  for  the  benefit 
of  the  lunatic,  and  are  analogous  to  conveyances  by  guardians  and  adminis- 
trators. 

5.  So,  it  can  not  be  objected  to  a  conveyance  by  the  conservator  of  an 
insane  married  woman  that  there  could  be  no  conveyance  by  her,  even  of  her 
separate  estate,  without  joining  with  her  husband, — for  the  acts  in  reference 
to  conveyances  by  married  women  have  no  relation  whatever  to  conveyances 
by  conservators.  The  latter  are  governed  entirely  by  the  statute  in  relation 
to  idiots  and  lunatics. 

6.  Same — conservator's  deed,  when  it  may  be  questioned.  Aside  from  the 
question  of  jurisdiction  in  the  appointment  of  a  conservator,  and  in  the  pro- 
ceeding to  authorize  the  conservator  to  sell  and  convey  land,  the  question 
whether  there  was  a  proper  case  for  the  exercise  of  the  jurisdiction  in  respect 
of  the  kind  of  property  sought  to  be  sold,  or  the  necessity  for  its  sale,  can 
not  be  made  in  a  collateral  proceeding,  as,  in  an  action  of  ejectment  where 
one  of  the  parties  claims  under  the  conservator's  deed. 

Appeal   from  the  Superior   Court  of  Cook  county;    the 
Hon.  Sidney  Smith,  Judge,  presiding. 

Mr.  Adlai  T.  Ewing,  for  the  appellant: 
1.     The  defendant's  title  must  fail,  because  the  proceedings 
had  by  the  county  court  of  Cook  county  appointing  Ira  J. 
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Nicholes  conservator,  etc.,  and  the  proceedings  had  by  the  Su- 
perior Court  decreeing  the  sale  of  the  premises  in  question,  are 
void  for  want  of  jurisdiction. 

The  statute  of  1853  authorized  the  sale  of  the  real  estate 
of  lunatics,  etc.,  "  for  the  purpose  of  paying  debts,  support- 
ing a  family  or  educating  children,"  neither  of  which  causes 
apply  to  insane  married  women,  married  women  having  no 
power  to  contract  debts,  and  not  being  bound  for  the  support 
of  the  family  or  education  of  the  children. 

The  rule  is  inflexible  that  a  feme  covert  can  only  convey 
her  real  estate  by  a  strict  compliance  with  the  statute  pro- 
viding for  such  alienation.  Lindley  v.  Smith,  46  111.  524; 
Russell  v.  Ramsey,  35  id.  370;  Hughes  v.  Lane,  11  id.  128; 
Law  v.  Soulard,  15  id.  123;  Mason  v.  Brock,  12  id.  273; 
Garrett  v.  Moss,  22  id.  363;  Hogan  v.  Hogan,  89  id.  427; 
Mariner  v.  Saunders,  5  Gilm.  125. 

Does  the  Married  Woman's  act  of  1861  enlarge  the  statute 
enabling  femes  covert  to  convey  so  as  to  apply  to  insane  mar- 
ried women?  Until  the  law  of  1869,  the  husband  was 
responsible  for  the  debts  of  the  wife  contracted  before  mar- 
riage, and  became  the  owner  of  her  personal  property  when 
reduced  to  possession,  and  entitled  to  a  life  estate  in  her 
realty,  and  to  the  entire  proceeds  of  her  time  and  labor. 
Martin  et  at.  v.  Robson,  65  111.  138;  Conner  v#  Berry,  46  id. 
371;  McMurtry  v.  Webster,  48  id.  123;  Hogan  v.  Hogan,  89 
id.  427. 

2.  Were  the  appointment  of  the  conservator  and  the  pro- 
ceedings in  the  Superior  Court  decreeing  that  the  conservator 
sell  the  premises  res  adjudicata,  and  can  the  jurisdiction  of 
the  court  in  these  proceedings  be  attacked  collaterally? 

We  understand  the  rule  to  be,  that  you  can  not,  dehors  the 
record,  attack  the  jurisdiction  of  a  court  of  superior  juris- 
diction in  a  collateral  proceeding,  but  if  on  the  face  of  the 
record  the  court  did  not  have  jurisdiction,  then  the  judgment 
of  the  court  is  void.  Andrews  v.  Burnhardi,  87  111.  365; 
Donlin  v.  Hettinger,  57  id.  348 ;   Osgood  v.  Blackmore,  59  id. 
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261;  Bametv.  Wolf,  70  id.  76;  Logan  v.  Williams,  76  id. 
175;  Clark  v.  Thompson,  47  id.  25;  Young  v.  Thompson,  14 
id.  380;    Goudy  v.  Hall,  30  id.  109. 

Equity  follows  the  law,  but  never  abrogates  or  violates  its 
provisions.     Rogers  v.  Higgins,  48  111.  211. 

Messrs.  L.  &  P.  Trumbule,  for  the  appellee  : 

The  county  court  had  jurisdiction  to  appoint  the  conserva- 
tor of  a  married  woman  in  October,  1861.  Rev.  Stat.  1845, 
ch.  50;  Acts  of  1851,  p.  96;  Guardianship  of  Eliza  Fegan, 
45  Cal.  176;  Drew's  Appeal,  57  N.  H.  182;  Wing  v.  Dodge, 
80  111.564. 

The  Superior  Court  of  Cook  County  on  June  16,  1865,  had 
jurisdiction  to  order  the  sale  of  the  real  estate  of  Mrs.  Bur- 
gen  for  the  support  of  herself  and  family.     1  Gross'  Stat.  333. 

Mr.  Justice  Schoefieed  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  ejectment,  by  appellant  against  appel- 
lee, to  recover  the  possession  of  certain  premises  in  Cook 
county.  The  parties  seem  to  claim  title  from  a  common 
source — one  W.  T.  S.  Lavinia.  Appellant  claims  by  virtue 
of  a  conveyance  from  Sophia  Adele  Baxtram,  only  child  and 
heir  at  law  of  Medora  J.  JBiirgen,  who  was  the  only  child  and 
heir  at  law  of  said  W.  T.  S.  Lavinia.  Appellee  claims  through 
several  mesne  conveyances,  under  a  deed  made  by  one  Ira  J. 
Nicholes,  as  conservator  of  the  said  Medora  T.  Burgen,  pur- 
suant to  a  decree  of  the  Superior  Court  of  Cook  County  and 
a  sale  thereunder. 

Nicholes  was  appointed  conservator  of  Medora  Burgen  by 
an  order  of  the  county  court  of  Cook  county  on  the  11th  of 
October,  1861,  she  having  been,  by  an  order  of  the  same  court, 
made  on  the  24th  of  September,  1861,  found  to  be  a  lunatic. 
At  the  time  of  this  appointment  she  had  a  husband  living — 
Edward  Burgen,  who  survived  her. 
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On  the  16th  of  June,  1865,  Nicholes,  as  such  conservator, 
filed  his  petition  in  the  office  of  the  clerk  of  the  Superior  Court 
of  Cook  County,  against  Edward  Burgen  and  Sophia  Burgen, 
alleging  therein  that,  on  the  24th  of  September,  1861,  Medora 
T.  Burgen  was,  by  the  county  court  of  Cook  county,  found 
to  be  a  lunatic;  that  petitioner  was,  on  October  11,  1861,  ap- 
pointed conservator  of  her  estate;  that  she  was  the  wife  of 
Edward  Burgen,  and  had  one  child — Sophia  Burgen;  that 
said  Medora  T.  Burgen  and  Sophia  Burgen  were  then  resi- 
dents of  Cook  county;  that  said  Edward  Burgen  and  Sophia 
Burgen  were  the  only  persons  interested  in  the  estate  of 
Medora  T.  Burgen;  that  there  had  come  to  his  hands,  since 
his  appointment  as  conservator,  $794.50,  and,  as  such  con- 
servator, he  had  expended  in  the  support  of  said  Medora  T. 
Burgen  and  family,  $804.99;  that  said  Medora  T.  Burgen  was 
then  the  owner  of  certain  real  estate  which  was  described,  and 
which  included  the  premises  in  controversy;  that  he  had  no 
means  in  his  hands,  as  conservator,  for  the  support  of  said  Me- 
dora T.  Burgen  and  her  family,  except  by  sale  of  the  land  afore- 
said; and  that  a  sale  of  said  premises  was  necessary  for  the 
purpose  of  paying  debts  incurred  for  the  support  of  the  said 
Medora  T.  Burgen  and  family.  The  prayer  was  that  a  sale 
of  said  premises  might  be  directed  to  supply  petitioner  with 
means  for  the  support  of  said  Medora  T.  Burgen  and  family. 

Edward  Burgen  entered  his  appearance,  and  filed  an  answer 
setting  up  the  same  facts,  substantially,  as  those  set  up  in  the 
petition.  Summons  was  issued  and  served  upon  Sophia  Bur- 
gen, and  William  McKindley  was  appointed  a  guardian  ad 
litem,  and,  as  such,  filed  answer  for  her. 

The  decree  found  the  facts  to  be  asset  forth  in  the  petition, 
and  decreed  a  sale  of  the  premises  by  the  conservator. 

The  main  objection  urged  against  appellee's  title  is  that  the 
proceedings  had  by  the  county  court  of  Cook  county,  ap- 
pointing Ira  J.  Nicholes,  conservator,  etc.,  and  the  proceedings 
had  by  the  Superior  Court  of  Cook  County,  decreeing  the  sale 
of  the  premises  in  question,  are  void  for  want  of  jurisdiction. 
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And  it  is  argued  that  the  statute  of  1845,  relating  to  the 
"appointment  of  a  conservator  of  an  insane  or  distracted 
person,  having  an  estate,  real  or  personal,"  and  the  statute  of 
1853  relating  to  "  the  sale  of  real  estate  of  lunatics  or  dis- 
tracted persons,"  which  statutes  were  in  force  at  the  time  of 
the  pretended  appointment  of  Ira  J.  Nicholes  as  conservator 
of  Medora  T.  Burgen,  and  at  the  time  of  the  pretended  sale 
of  her  real  estate,  did  not  apply  to  an  insane  married  woman, 
because,  at  the  time  these  statutes  were  passed,  the  common 
law  governing  the  rights  of  married  women  obtained  in  this 
State.  This  quotation  is  then  made  from  1  Blackstone's 
Corns.  441,  *442  :  "By  marriage  the  husband  and  wife  are  one 
person  in  law,  that  is,  the  very  being  or  legal  existence  of  the 
woman  is  suspended  during  the  marriage,  at  least  is  incorpo- 
rated and  consolidated  into  that  of  the  husband,  under  whose 
wing,  protection  and  cover  she  performs  everything." 

But  this  was  only  so  at  law.  Courts  of  equity,  for  many 
purposes,  treated  the  husband  and  wife  as  distinct  persons, 
capable  (in  a  limited  sense)  of  contracting  with  each  other, 
of  suing  each  other,  and  of  having  separate  estates,  debts  and 
interests.  2  Story's  Equity  Jurisprudence,  §  1368;  Adams' 
Eq.  (6th  Am.  ed.),  132,  et  seq.  *44-5. 

It  was,  undoubtedly,  as  contended  by  counsel,  under  the 
common  law,  in  general  terms,  the  peculiar  province  of  the  hus- 
band to  have  the  care  and  management  of  the  wife's  property, 
and  the  custody  of  her  person ;  and  it  was  his  duty  to  support 
her  whether  sane  or  insane.  But  the  husband's  right  to  the 
care  and  management  of  the  wife's  property  did  not  extend  to 
her  separate  estate.  This,  whether  settled  on  her  through 
the  medium  of  trustees  or  otherwise,  the  husband  had  no  right 
to  intermeddle  with.  And  a  court  of  equity  would  protect, 
as  a  gift  to  the  wife  for  her  separate  estate,  the  husband's 
right  in  property  belonging  to  her  at  the  time  of  her  mar- 
riage, which  he  was  entitled  to  by  virtue  of  the  marriage, 
under  a  state  of  facts  showing  that  he  intended  to  make  a 
gift  of  the  same  to  her.      Gill  v.  Woods,  Admr.  81  111.  64. 
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In  a  case  where  the  husband  was  unable  to  support  an  insane 
wife,  who  had  an  adequate  separate  estate  settled  upon  her, 
without  the  intervention  of  a  trustee,  we  can  not  doubt  that  a 
court  of  chancery,  under  its  general  powers,  aside  from  our 
statute,  might  have  appointed  a  conservator  or  trustee — either 
the  husband  or  some  one  else,  as  might  have  been  deemed 
most  advisable — to  sell  and  convey  property  for  her  support. 
It  could  not  have  been  tolerated  that  an  insane  person  should 
have  been  permitted  to  suffer  for  proper  care  and  sup- 
port, or  to  become  a  public  charge,  who  had  an  ample  separate 
estate,  merely  because  she  happened  to  have  an  impecunious 
or  worthless  husband.     Davenport  v.  Davenport,  5  Allen,  464. 

Conveyances  by  conservators  are,  in  no  sense,  to  be  re- 
garded as  conveyances  by  the  lunatic.  They  are  conveyances 
made  by  the  law  for  the  benefit  of  the  lunatic,  and  are  analo- 
gous to  conveyances  by  guardians  and  administrators.  There 
is,  therefore,  no  force  in  the  argument  that  there  could  be  no 
conveyance  by  the  conservator  because  there  could  be  no  con- 
veyance by  the  feme  covert,  without  joining  with  her  husband. 
The  acts  in  reference  to  conveyances  by  married  women  have 
no  relation  whatever  to  conveyances  by  conservators.  The 
latter  are  governed  entirely  by  the  statute  in  relation  to 
idiots  and  lunatics. 

The  first  section  of  the  act  entitled  "Idiots  and  Lunatics/' 
approved  March  3,  1845,  provided  that  "Whenever  any  idiot 
or  lunatic  or  distracted  person,"  without  any  limitation  or 
qualification  whatever,  "  has  any  estate,  real  or  personal,"  a 
conservator  may  be  appointed,  etc.  And  the  first  section  of 
the  "  Act  to  provide  for  the  sale  of  the  estates  of  insane  per- 
sons," approved  February  12,  1853,  provides,  "  that  whenever 
it  shall  become  necessary  to  sell  the  estate  of  idiots,  lunatics, 
or  distracted  persons,"  (here  again,  it  will  be  observed,  the 
language  is  as  comprehensive  as  it  is  possible  to  make  it,) 
"for  the  purpose  of  paying  debts,  supporting  a  family  or 
educating  children,  or  when  it  shall  be  deemed  proper  to  make 
such  sale  for  the  purpose  of  investing  the  proceeds   in  real 
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estate,  the  conservator  shall  petition  the  circuit  court,"  etc., 
etc.  The  fact  that  no  provision  is  made  for  disposing  of  dower 
interests,  or  the  estate  for  life  or  by  the  curtesy  of  the  hus- 
band, only  shows  that  the  statute  is  less  complete  and  perfect 
in  its  details  than  it  is  desirable  it  should  be.  It  certainly 
does  not  prove  that  the  language  of  the  statute  does  not  mean 
what  it  plainly  imports. 

We  think  it  was  competent  to  appoint  a  conservator  for  the 
estate  of  an  insane  married  woman,  and  that,  on  a  proper 
showing,  it  was  competent  to  decree  a  sale  and  conveyance 
of  her  estate,  by  the  conservator.  Like  ruling  obtaiued  in 
Guardianship  of  Eliza  Fegan,  45  Cal.  176;  Drew's  Appeal, 
57  N.  H.  181. 

We  do  not  consider  that  when  those  cases  were  decided  in 
the  respective  States,  married  women  had  larger  separate 
property  interests,  and  more  complete  control  thereover,  than 
they  had  here  when  Nicholes  was  appointed  conservator  and 
obtained  the  decree  of  sale,  of  any  consequence  in  principle, 
for  here,  married  women  have  always  been  protected,  in  equity, 
in  the  ownership  and  enjoyment  of  separate  estates,  when 
property  has  been  settled  upon  them,  even  without  the  inter- 
vention of  trustees.  And  as  to  such  property,  in  the  event  of 
insanity,  there  has  always  been  the  same  necessity  for  the 
appointment  of  a  conservator  that  there  is  where  the  law 
protects  the  married  woman  in  owning  and  possessing,  as  her 
separate  property,  all  her  acquisitions  and  earnings. 

Whether,  in  the  present  case,  the  property  of  Medora  T. 
Burgen  was  such  property  as  a  conservator  ought  to  be  al- 
lowed to  take  charge  of,  is,  perhaps,  not  a  material  question. 
The  county  court  had  jurisdiction  to  appoint  conservators. 
Medora  T.  Burgen  was  a  lunatic,  and  was  properly  before  the 
court.  The  Superior  Court  had  jurisdiction  to  decree  sale  of 
real  estate  of  lunatics,  by  conservators,  for  paying  debts, 
supporting  family,  etc.  A  proper  petition  was  filed,  all  the 
parties  in  interest  were  before  the  court,  there  was  jurisdic- 
tion of  the   person   and  of  the  subject  matter.     Whether  the 
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court  judged  correctly  in  regard  to  this  being  the  kind  or 
class  of  property  of  which  a  sale  should  be  decreed,  or  in  re- 
gard to  the  necessity  of  a  sale,  could  not  be  inquired  into  in 
a  collateral  proceeding.  It  is  not  jurisdictional.  If  errone- 
ous, it  could  only  be  taken  advantage  of  on  error.  Young 
v.  Lorain  et  al.  11  111.  624.  If  the  jurisdiction  of  the  court 
extended  over  that  class  of  cases,  it  was  the  province  of  the 
court  to  determine  for  itself  whether  the  particular  case  was 
one  within  its  jurisdiction.  Cox  v.  Thomas,  9  Gratt.  323; 
Bostwick  et  al.  v.  Skinner  et  al.  80  111.  153;  Fitzgibbon  v. 
Lake,  29  id.  165;    Wing  v.  Dodge,  80  id.  564. 

It  would,  ordinarily,  doubtless  have  been  error  to  decree  a 
sale  of  the  property  without  regard  to  the  rights  of  the  hus- 
band, but  he  was  before  the  court  and  consented  to  the  decree. 

The  objection  raised  by  counsel  for  appellant,  in  his  reply 
brief,  that  the  evidence  does  not  sufficiently  show  the  contents 
of  the  records  in  question,  comes  too  late.  Still,  had  it  been 
urged  in  the  court  below  and  in  his  first  brief,  we  are  of 
opinion  it  ought  not  to  prevail.  The  proof  shows  that  the 
records  were  destroyed  by  fire,  and  hence  secondary  evidence 
became  indispensable.  It  is  not  to  be  expected  that  witnesses 
can  retain,  for  years,  all  the  details  of  long  and  perhaps  com- 
plicated records  in  their  memories.  To  require  strictness  in  that 
regard  would,  in  effect,  be  to  hold  that  the  destruction  of  a 
record  is  equivalent  to  an  obliteration  of  all  evidence  of  the 
transactions  to  which  it  relates.  The  evidence  here  was,  per- 
haps, the  best  attainable.  It  does  not  seem  to  have  been 
seriously  questioned  on  the  hearing.  No  effort  was  made  to 
disprove  it.  In  the  absence  of  evidence  of  some  kind  tend- 
ing to  contradict  it,  we  think  it  sufficient. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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The  People  ex  rel.  Samuel  H.  McCrea 
v. 
The  Soldiers'  Home  &  The  Baptist  Theological  Union. 

Filed  at   Ottawa  June  16,  1880. 

Taxation — exemption  by  charter  binding  on  State.  Where  the  property  of  a 
corporation  is  exempted  from  taxation  by  its  charter,  the  exemption  amounts 
to  a  legislative  contract,  which  is  binding  on  the  State,  and  such  property  can 
not  afterwards  be  subjected  to  taxation. 

Appeal  from  the  County  Court  of  Cook  county  ;  the  Hon. 
Mason  B.  Loomis,  Judge,  presiding. 

Mr.  Francis  Adams,  for  the  appellant: 

The  7th  section  of  the  charter  of  the  Baptist  Theological 
Union  provides  that  "the  property,  real  and  personal,  be- 
longing to  such  corporation  at  any  and  all  times  hereafter, 
shall  be  free  and  exempt  from  all  taxation  and  assessments, 
special  or  general,  for  any  and  all  purposes  whatever."  Vol. 
1  Priv.  Laws  1865,  p.  38. 

The  General  Assembly  shall  provide  for  levying  a  tax  by 
valuation  so  that  every  person  and  corporation  shall  pay  a  tax 
in  proportion  to  the  value  of  his  or  her  property.  Const,  of 
1870,  art,  9,  sec.  2. 

The  only  exception  to  the  limitation  by  this  clause  is  in 
section  3  of  the  same  article,  which  is:  "  The  property  of  the 
State  and  counties,  both  real  and  personal,  and  such  other 
property  as  the  General  Assembly  may  deem  necessary  for 
school,  religious  and  charitable  purposes,  may  be  exempted 
from  taxation."  See  Northviestern  University  v.  The  People, 
etc.  80  111.  335. 

The  case  cited  decides  that  the  power  to  determine  the 
amount  of  property  which  shall  be  exempt  from  taxation  is 
conferred  by  the  constitution  on  the  General  Assembly,  and 
there  is  nothing  in  the  opinion  of  the  Supreme  Court  of  the 
United  States  which  conflicts  in  the  slightest  degree  with  this 
36—95  III. 
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decision.     That  case  also  holds  that  exemption  from  taxation 
must  be  strictly  construed. 

Mr.  Consider  H.  Willett,  also  for  the  appellant: 

This  case  can  and  should  be  distinguished  from  that  of  the 
Northwestern  University  v.  The  People,  decided  by  the  Supreme 
Court  of  the  United  States. 

If  it  be  conceded  that  the  charters  create  a  contract  of  ex- 
emption, yet  it  can  not  be  denied  that  such  contracts  seek  to 
tie  up  the  hands  of  future  legislatures  and  destroy  rights 
which  the  constitution  vests  in  every  successive  legislative 
body.  It  is  an  attempt  to  destroy  legislative  power,  and  not 
the  proper  exercise  of  a  delegated  power. 

In  the  Northwestern  University  cases  the  legislature  did  seek 
to  exercise  its  discretion  in  ascertaining  the  property  deemed 
necessary  for  school  purposes,  and  limited  the  amount  to  2000 
acres;  but  in  the  case  at  bar  the  amount  is  unlimited,  and  no 
such  action  was  taken  by  the  legislature  as  the  constitution  of 
1848  contemplated. 

The  provision  of  the  constitution  of  1848  is  worded  as  fol- 
lows: "The  property  of  the  State  and  counties,  both  real 
and  personal,  and  such  other  property  as  the  General  As- 
sembly may  deem  necessary  for  schools,  religious  and  char- 
itable purposes,  may  be  exempt  from  taxation." 

If  the  charters  are  sustained  as  exemption  contracts  it  is 
possible  for  them  to  require  every  acre  of  land  in  the  State 
of  Illinois  to  meet  their  requisitions. 

If  the  whole  State  is  not  swallowed  up  by  exemptions  from 
taxation,  many  villages,  cities  and  townships  can  be.  Such 
confiscation  in  the  name  of  charity  can  not  be  sustained. 

Mr.  John  P.  Wilson,  for  the  appellees. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  a  judgment  holding  certain  property 
of  appellees  exempt  from  taxation,  under  the  provisions  of 
their  respective  charters. 
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The  question  involved  in  this  case  was  passed  upon  by  this 
court,  in  the  case  of  Northwestern  University  v.  The  People, 
86  111.  141.  That  case  was  taken  to  the  Supreme  Court  of 
the  United  States,  where  the  judgment  of  this  court  was  re- 
versed. It  was  there  held  that  the  exemption  from  taxation 
was  by  the  legislative  power,  in  the  charter,  and  was  binding 
as  a  contract. 

Following  the  ruling  of  that  court,  we  think  the  judgment 
of  the  county  court  was  right,  and  that  by  the  respective 
charters  of  appellees,  the  property  in  question  is  not  subject 
to  taxation. 

Judgment  affirmed. 

Scott,  J. :  I  do  not  concur  in  the  opinion  of  the  majority 
of  the  court. 

Mr.  Chief  Justice  Walker,  dissenting: 

The  immediate  and  ultimate  importance  of  the  questions 
involved  in  this  case,  I  think,  justifies  me  in  giving  some  of 
the  reasons  which  impel  me  to  dissent  from  the  conclusions 
reached  by  the  majority  of  the  court. 

A  rule  of  construction,  never  questioned,  and,  I  believe,  of 
uniform  application,  requires  all  grants  by  the  State  to  be 
liberally  construed  in  its  favor,  and  strictly  against  the  grantee. 
This  rule,  I  think,  has  been  overlooked  in  deciding  this  case. 
Its  application  is  required  in  all  grants,  whether  to  individuals 
or  corporate  bodies.  In  this,  reason  and  principle  imperatively 
require  that  no  distinction  should  be  made,  and  this,  too, 
whether  the  grant  be  of  property,  the  exercise  of  power,  or  of 
exemptions  from  the  performance  of  duties  or  the  rendition 
of  services  to  the  public. 

When  the  General  Assembly  endeavors  to  grant  any  of  the 
attributes  of  government  or  to  disarm  itself  of  power  neces- 
sary to  be  employed  for  the  public  welfare,  even  if  such  grants 
can  be  sanctioned  by  the  constitution,  they  should  never  be 
favored   by  construction.       That    body  is   unable  to   disarm 
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itself  of  the  power  confided  to  it  to  be  exercised  for  the 
general  good.  Our  institutions  are  based  upon  the  principle 
of  equal  rights  and  equal  burthens  to  all,  and  any  departure 
from  the  principle  inflicts  wrong  on  some  one.  The  General 
Assembly  is  only  entrusted  with  power  that  it  may  be  retained 
and  exercised  for  the  public  good,  and  not  that  it  may  disarm 
itself  by  trafficking  it  away  beyond  recall.  If  it  may  thus 
deprive  itself  of  one  portion  of  its  power,  it  may,  for  the  same 
reason,  part  with  all,  and  subvert  the  government. 

Can  it  be  possible  that  it  can  permanently  grant  away 
the  law-making  power?  Can  it  grant  that  power  to  others? 
Can  it,  far  a  real  or  fictitious  consideration,  exempt  all  persons 
and  corporate  bodies  from  contributing  revenue  to  the  support 
of  government?  And  if  it  is  powerless  to  make  such  a  grant 
of  the  whole,  on  what  principle,  it  may  be  asked,  can  it  grant 
a  part?  If  the  one  may  be  done  and  the  other  not,  where  is  the 
rule  that  justifies  the  one  and  condemns  the  other*?  I  am 
clearly  of  opinion  that  there  is  no  rule  or  principle  in  reason 
or  justice  that  can  sanction  such  exemptions. 

I  have  never  met  with  a  clearer  or  more  forcible  enuncia- 
tion of  these  principles  than  in  the  case  of  Tucker  v.  Furguson, 
22  "Wall.  375.  That  was,  like  this  case,  a  question  of  the 
power  of  a  State  to  cede  the  taxing  power.  It  was  there  said : 
"The  taxing  power  is  vital  to  the  functions  of  government. 
It  helps  to  support  the  social  compact  and  give  it  efficacy.  It 
reaches  every  member  of  the  community.  It  may  be  restrained 
by  contract,  in  special  cases,  for  the  public  good,  when  such 
contracts  are  not  forbidden,  but  the  contract  must  be  shown 
to  exist.  There  are  no  presumptions  in  its  favor.  Every 
reasonable  doubt  should  be  resolved  against  it.  Where  it 
exists,  it  must  be  rigidly  scrutinized,  and  never  permitted  to 
extend  in  scope  or  duration  beyond  what  the  terms  of  the 
concession  clearly  require.  It  is  in  derogation  of  public  right 
and  narrows  a  trust  created  for  the  good  of  all."  This  fully 
and  justly  recognizes  and  announces  the  rule  of  construction 
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and   the   principles  which,  I   think,  should   govern   this  case, 
beyond  all  question. 

If  it  be  said  that  it  is  on  the  principle  of  commutation,  it 
mav  be  answered  that  experience  has  shown  such  arrangements 
almost  invariably  prove  unjust  to  the  State  and  to  the  owners 
of  other  property.  Under  the  constitution  of  1848,  it 
was  held,  whether  properly  or  not,  that  such  commutations 
were  sanctioned,  but  proving  to  be  pernicious  to  the  public 
interest,  our  present  constitution  has  prohibited  them  in  every 
form.  When  one  person,  by  fraud  or  otherwise,  escapes  his 
just  proportion  of  a  common  burthen,  he  inflicts  a  wrong  on 
those  upon  whom  he  unfairly  imposes  it.  When  borne  by 
the  many,  the  burthen  may  seem  trifling  to  each  individual, 
but  it  is  nevertheless  an  injustice  and  a  violation  of  principle. 
When  exemptions  are  for  large  sums,  and  to  great  numbers, 
the  wrong  becomes  flagrant,  and  appreciated  and  felt  by  the 
entire  community. 

In  this  State,  as  it  may  be  in  others,  there  are  large  num- 
bers of  bodies  that  are  claiming  privileges  and  exemptions  of 
this  and  almost  every  other  character.  The  last  half  century 
has  been  prolific  in  the  grant  of  charters  for  almost  every 
conceivable  purpose,  and  nearly  all  with  special  exemptions 
of  this  or  some  other  character.  It  seems  that  it  was  only 
necessary  for  a  few  individuals  to  unite  in  asking,  and  o.ur 
General  Assemblies  would  grant  almost  any  privilege  by 
charter,  accompanied  with  any  exemption  desired.  The  mania 
for  granting  charters  had  become  so  great  that  the  power  in 
some  States  had  to  be  restrained  by  constitutional  limitation. 
Otherwise  the  functions  of  government  and  its  principles  would 
have  been,  if  they  were  not  already,  seriously  impaired. 

The  constitution  of  1848,  like  our  present  one,  required  all 
property  in  the  State,  of  every  description,  to  be  assessed  for 
taxation  for  revenue  purposes.  This  was  required  to  be  done 
on  a  valuation,  so  that  every  person  and  corporation  should 
pay  a  tax  in  proportion  to  the  value  of  his,  her  or  its  property. 
This  was  the  great,  broad  and  just  principle  that  was  adopted 
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as  the  foundation  upon  which  all  who  were  protected  by  the 
broad  shield  of  government  should  contribute  to  its  support. 
No  principle  fairer  or  more  just  could  have  been  devised,  and 
every  principle  of  justice  and  policy  requires  that  it  should  be 
fairly  and  honestly  carried  into  effect.  But  the  rule  thus 
adopted  was  modified  by  another  provision,  which  exempts 
the  property  of  the  State  and  counties,  and  authorizes  the 
General  Assembly  to  exempt  such  other  property  as  they 
might  deem  necessary  for  school,  religious  or  charitable  pur- 
poses. Had  it  not  been  for  this  latter  provision,  the  General 
Assembly  would  have  been  powerless  to  exempt  any  property 
of  any  description  or  for  any  purpose.  I  am  unable  to  believe 
that  the  framers  of  this  provision  contemplated  or  intended 
to  destroy  and  overturn  the  principle  of  uniformity  they  had 
deliberately  adopted  in  the  next  preceding  section,  by  enabling 
the  General  Assembly  to  exempt  all,  or  even  large  portions 
of  property,  from  its  just  and  fair  proportion  of  the  burthens 
of  government.  This  would  have  been  to  destroy  the  limita- 
tion on  the  power  of  the  General  Assembly  imposed  by  the 
second  section.  This  would  be  to  require  uniformity  and 
equality  of  burthen  to  be  imposed  on  all  property  by  one  sec- 
tion, and  in  the  next  to  authorize  the  General  Assembly  to 
exempt  vast  and  unlimited  amounts  from  taxation.  Is  it  pos- 
sible that  such  a  body  of  men  could  have  contemplated  or 
intended  to  so  act? — To  prevent  by  one  clause  all  exemptions, 
and  by  the  next  to  authorize  unlimited  exemptions  as  to  any 
number  of  corporate  bodies,  and  as  to  any  amount  in  value 
and  articles  of  property.  We  surely  should  not  attribute  such 
inconsistent  purposes  to  such  a  body  of  men. 

The  entire  revenue  article  of  that  instrument  considered,  as 
well  as  the  language  of  the  third  section,  I  am  irresistibly 
impelled  to  the  conclusion  that  a  fair  construction  clearly 
prohibits  the  General  Assembly  from  exempting  the  real  estate 
of  such  bodies  from  taxation  beyond  what  is  necessary  to 
enable  them  to  carry  into  effect  the  objects  for  which  they 
were  created, — only  so  much  property  as  might  be  necessary 
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to  be  used  and  occupied  for  the  buildings  and  other  direct 
appliances  for  the  purposes  of  the  organization.  I  can  not 
believe  the  frame rs  of  that  instrument  ever  conceived  the  idea 
that  churches  or  charitable  bodies  would  ever  desire  to  become 
great  landed  proprietors,  and  engage  in  the  pursuit  of  agri- 
culture, buying  and  selling  stock,  or  leasing  lands  to,  it  may 
be,  hundreds  of  tenants  and  dependents.  They  could  only 
have  supposed  that  they  were  conferring  power  to  exempt  the 
real  estate  and  personalty  necessary  to  be  used  for  the  pur- 
poses of  the  organization.  They  limited  it  to  the  necessary 
property,  and  thereby  excluded  property  merely  useful  or 
profitable.  Had  they  intended  that  such  property  as  might  be 
useful  could  be  exempted,  why  not  have  said  necessary  and 
useful  property.  It  was  not  done,  because  it  was  not  intended 
to  destroy  the  limitation  contained  in  the  second  section. 

If  I  am  correct  in  this  construction  of  these  clauses  of  the 
fundamental  law,  and  I  do  not  doubt  it  is  the  true  meaning, 
then  it  does  not  matter  what  amount  of  property  the  General 
Assembly  intended  to  exempt  in  granting  these  charters,  as 
all  they  exempted,  beyond  the  property  necessary  for  the  cor- 
porations to  use  in  carrying  out  the  purposes  of  their  charters, 
was  unauthorized  and  void.  In  this  I  but  give  the  construc- 
tion adopted  by  these  corporations  themselves,  as  they  have 
never  claimed  exemption  from  taxes  on  this  property  before 
the  present  levy,  and  it  seems  to  me  that  it  requires  no 
strained  construction  of  the  language,  to  "purchase,  hold  and 
convey  real  estate,"  as  used  in  the  charters,  to  hold  it  means, 
and  was  only  intended  to  mean,  the  necessary  property,  and  not 
that  which  was  useful  to  these  bodies.  It  is  manifest  to  my 
mind  that  it  requires  a  strained  and  highly  artificial  construc- 
tion to  hold  that  this  authorized  the  purchase  and  sale  of  an 
unlimited  amount  of  real  estate.  As  well  say  it  authorized 
these  bodies  to  become  real  estate  brokers,  and  to  buy  and 
sell  real  estate,  because  it  would  be  useful  and  profitable  to 
them.  Or,  to  engage  in  mercantile  business,  the  buying  and 
selling  of  grain  on  'change,  the  buying  and  shipping  of  stock 
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and  produce,  because  they  are  empowered  to  buy  and  sell 
personal  property.  There  must  be  a  limit,  and  where  more 
naturally  than  the  real  and  personal  property  that  is  reason- 
ably indispensable  in  carrying  out  the  purposes  for  which 
their  charters  were  granted? 

The  obligation  clause  in  the  Federal  constitution  will,  I 
am  fully  persuaded,  be,  from  necessity,  further  limited  or 
modified  in  its  application  and  scope.  In  the  "granger" 
cases,  as  they  are  denominated,  the  case  of  Dartmouth  College 
v.  Woodward,  4  Wheat,  526,  and  subsequent  cases,  were  held 
not  to  embrace  and  govern  them.  The  comprehensive  and 
far  reaching  rule,  as  contended  for  by  some  persons,  must,  I 
think,  from  overpowering  necessity,  if  for  no  other  reason, 
be  limited  by  cases  pressing  for  a  modification.  In  this  case, 
no  more  liberal  construction  in  favor  of  the  State  is  required 
than  was  given  in  the  case  of  Mmin  v.  The  People,  94  U.  S.  113. 
Whilst  this,  in  its  ultimate  results,  will,  I  am  fully  persuaded, 
prove  as  important  to  the  State  as  that,  I  believe  these  attempted 
grants  and  exemptions  should,  for  the  same  reason  which 
operated  in  those  cases,  be  excluded  from  the  obligation  clause 
of  the  Federal  constitution. 

But  it  is  urged  that  the  Supreme  Court  of  the  United  States 
has  given  a  different  construction  to  this  clause  of  the  consti- 
tution, in  the  case  of  Northwestern  University  v.  The  People, 
9  Otto,  309,  appealed  from  this  court.  In  the  organization 
of  our  system  of  government  the  Federal  courts  were  created 
to  expound  and  enforce  the  Federal  constitution  and  laws, 
and  the  State  courts  to  interpret  and  enforce  the  State  con- 
stitutions and  laws.  The  Federal  Supreme  Court  has  no  power 
to  give  an  authoritative  construction  of  the  organic  law  of  a 
State,  nor  the  court  of  last  resort  in  a  State  such  an  interpre- 
tation of  the  Federal  constitution;  nor  have  the  courts  of  one 
State  the  power  to  authoritatively  expound  the  constitutions 
and  laws  of  another  State.  The  judges  of  the  Supreme  Court 
of  the  United  States  take  no  oath  to  support  the  constitution 
of  the  States,  but  the  State  judges  take  an  oath  to  support  both 
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the  constitution  of  the  Federal  government  and  that  of  their 
own  State,  and  the  judicial  history  of  the  country  shows  that 
in  the  past,  with  perhaps  one  or  two  exceptions,  the  State  tri- 
bunals have  been  true  to  their  obligation  to  the  Federal 
constitution  as  expounded  by  the  Supreme  Court,  and  the 
presumption  is  they  will  yield  obedience  so  long  as  that  tri- 
bunal shall  confine  itself  to  the  true  domain  of  its  jurisdiction. 

We,  in  the  case  of  Northwestern  University  v.  The  People, 
80  111.  333,  gave  a  construction  to  this  clause  of  our  constitu- 
tion, by  which  these  bodies  never  acquired  the  exemptions 
claimed,  and  if  that  exposition  was  correct,  there  can  be  no 
violation  of  the  obligation  of  any  contract.  To  render  that 
decision  violative  of  a  contract  an  opposite  construction  had 
to  be  given.  We,  it  strikes  me,  were,  in  that  case,  acting 
fully  within  the  scope  of  our  constitutional  authority.  I  fail 
to  comprehend  in  what  we  transcended  our  legitimate  powers. 
My  sense  of  obligation  to  the  Federal  and  State  constitutions 
compels  me  to  adhere  to  our  construction  of  this  clause. 

It  may  be  said  that  the  amount  involved  is  not  important. 
This  may  be  true,  yet  the  question  may,  in  the  future,  assume 
great  importance  to  the  State  and  to  the  people.  All  persons 
in  the  profession  know  that  at  one  time,  in  England,  corpora- 
tions absorbed  and  became  the  owners  of  such  vast  portions 
of  the  lands  as  to  embarrass  the  government  and  the  people. 
The  inconvenience  became  so  great  as  to  compel  their  sup- 
pression, the  distribution  of  their  property,  and  the  passage 
of  laws  to  prevent  the  recurrence  of  the  evil,  and  thus  freeing 
the  people  to  progress  in  trade  and  civilization.  And  the 
history  of  the  same  period  shows  that  those  corporate  bodies 
struggled  to  evade  the  force  of  these  laws,  and  in  doing  so 
introduced  into  the  law  of  tenures,  uses,  trusts,  and  most  of 
the  artificial  and  intricate  rules  that  have  perplexed  the  bench 
and  bar  to  the  present  time.  What  has  occurred  in  the  past 
has  a  tendency  to  occur  in  the  future,  when  the  great  induce- 
ments of  these  exemptions  are  ever  prompting  these  bodies  to 
invest  their  means  in  real  estate. 
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Nor  should  it  be  forgotten  that  these  and  many  other  organ- 
izations, claiming  similar  privileges  and  exemptions,  have 
charters  conferring  perpetual  existence.  And  if  it  is  held  that 
their  power  to  acquire  and  hold  real  estate  is  unlimited,  and 
when  thus  acquired  it  is  free  from  taxation,  the  day  may  and 
is  almost  sure  to  come  when  the  State  must  be  embarrassed 
and  the  people  greatly  wronged,  and  this,  too,  by  a  most  lib- 
eral construction  in  favor  of  grantees,  and  contrary  to  the 
well  and  uniformly  recognized  canon  of  interpretation.  In 
the  short  period  those  bodies  have  been  organized  we  find 
they  hold  property  the  taxes  on  which,  being  resisted,  amount 
to  more  than  three  thousand  dollars.  In  view  of  this  fact, 
who  can  say  what  they  will  amount  to  in  a  century,  which  is 
but  a  short  period  in  the  life  of  a  nation?  Surely,  no  strained 
construction  should  be  adopted  that  may  produce  such  re- 
sults, and  perpetually  fasten  such  results  on  the  State. 

I  am  therefore  fully  convinced,  considerations  of  justice, 
the  urgent  demands  of  public  policy,  the  principles  upon 
which  our  revenue  policy  is  based,  the  language  of  the  third 
section  of  the  constitution,  and  the  rules  of  interpretation,  all 
require  that  this  judgment  should  be  reversed.  Nor  have  I 
been  able  to  perceive  a  single  reason  why  it  should  be  affirmed. 
But  aside  from  all  this,  in  reference  to  the  Soldiers'  Home 
I  am  unable  to  hold,  even  if  the  exemption  was  valid,  that  its 
property  is  exempt.  The  secretary  testifies  that  the  Home 
has  been  sold,  and  the  corporation  has  no  "soldiers'  home;" 
that  it  is  now  occupied  as  a  school  for  girls.  The  company, 
however,  owns  other  real  estate  that  is  leased,  and  the  rents 
thus  received,  he  says,  are  used  in  procuring  employment  for 
soldiers,  and  in  sending  them  to  other  institutions,  and  in 
educating  the  children  of  disabled  soldiers.  There  is  no 
treasurer  who  has  given  bond  for  the  safe-keeping  of  the 
mouey,  as  required  by  the  charter.  The  management  of  its 
affairs  is  not  under  the  control  of  directors,  nor  is  the  money 
appropriated  or  paid  under  their  control  or  direction,  but  it 
is  under  the  management  of  a  person  called  a  president  and 
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another  called  a  secretary.  Whether  the  money  is  properly 
or  improperly  applied,  or  is  perverted,  does  not  appear,  but 
it  is  clear  that  it  is  not  done  by  the  directors,  and  is  illegally 
appropriated.  The  law  contemplates  that  the  money  shall  be 
expended  by.  the  directors,  and  not  by  one  or  two  individuals. 
It  is,  I  think,  a  fair  inference,  that  the  purposes  of  the  organ- 
ization have  been  accomplished,  the  organization  abandoned 
and  its  charter  privileges  become  useless. 

I  am,  for  these  and  other  reasons,  unable  to  concur  in  the 
conclusions  reached  by  the  majority  of  the  court. 

Scott  and  Mulkey,  JJ.:  We  concur  in  the  reasoning  and 
conclusion  of  Mr.  Chief  Justice  Walker  in  his  dissenting 
opinion. 


The  Chicago  and  Western  Indiana  Eailroad  Co.  et  al. 

v. 
Eugene  M.  Dunbar  et  al 

Filed  at  Mt.  Vernon  August  11,  1880. 

1.  Franchise — what  is,  under  constitution  relating  to  appeals,  etc.  Power  in 
a  railroad  company  to  exercise  the  right  of  eminent  domain  in  a  city  is  a 
franchise,  within  the  meaning  of  that  word  as  used  in  the  constitution,  in 
defining  what  cases  must  be  taken  to  the  Supreme  Court  by  appeal  or  writ  of 
error.  It  is  not  essential  to  a  franchise,  in  its  legal  sense,  that  it  should,  in 
all  cases,  be  exclusive. 

2.  Supreme  Court — appellate  jurisdiction  in  case  of  franchise.  Although  the 
direct  object  of  a  bill  in  chancery  be  not  to  oust  a  railroad  company  from  the 
possession  of  a  franchise  claimed  by  it,  but  to  enjoin  it  from  exercising  the 
right  to  condemn  private  property  within  a  city,  and  a  decree  is  rendered 
granting  the  relief  sought  on  the  assumed  ground  that  the  company  has  no 
such  right  in  the  case,  thus  depriving  the  company  of  the  exercise  of  the  right 
claimed,  an  appeal  will  lie  from  such  decree  directly  to  this  court. 

Agreed  case  from  the  Circuit  Court  of  Cook  county ;  the 
Hon.  John  A.  Jameson,  Judge,  presiding. 
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Messrs.  Lawrence,  Campbell  &  Lawrence,  for  the 
Eailroad  Company: 

The  question  of  jurisdiction  raised  involves  a  consideration 
of  sec.  89  of  the  Practice  act  of  1879,  providing  that  appeals 
and  writs  of  error,  in  cases  in  which  a  franchise  or  freehold 
is  involved,  shall  be  taken  directly  to  the  Supreme  Court. 

As  to  what  constitutes  a  franchise,  counsel  cited  Chicago 
City  Railway  Co.  v.  The  People,  73  111.  541;  Angell  &  Ames 
on  Corp.  sec.  4,  737;  Bank  of  Augusta  v.  Earle,  13  Pet.  579; 
Morgan  v.  Louisiana,  3  Otto,  217;  City  of  Bridgeport  v.  New 
York  and  New  Hampshire  Railroad  Co.  36  Conn.  255;  The 
People  v.  JEtna  his.  Co.  15  Johns.  358;   2  Black.  Com.  21. 

We  have  in  the  case  at  bar  a  corporation  which  claims  to 
be  clothed  by  law  with  the  right  to  locate,  construct  and 
operate  within  the  city  of  Chicago  a  railroad,  which  is  &  pub- 
lic highway,  by  the  express  provision  of  our  constitution,  and 
to  operate  the  same  and  take  tolls  thereon.  This  right  falls 
directly  within  Blackstone's  definition  of  a  franchise. 

The  court  below  has  directly  adjudicated  upon  this  fran- 
chise, and  expressly  enjoined  the  railroad  company  from 
exercising  it.  There  can  certainly  be  no  more  direct  method 
of  adjudicating  upon  the  franchise  in  question. 

That  the  right  to  construct  and  operate  a  railroad  and  take 
tolls  thereon  is  a  franchise,  is  clearly  shown  by  the  decisions 
of  the  courts  in  numerous  cases.  Charles  River  Bridge  v. 
Warren  Bridge,  11  Pet.  420;  Pervine  v.  Chesapeake  and  Dela- 
ware Canal  Co.  9  How.  184;  Olcott  v.  Supervisors,  16  Wall. 
678  ;  Blissett  v.  Hart,  Willis,  512 ;  Whiting  v.  S.  and  F.  Rail- 
road Co.  25  Wis.  197;  Beehnan  v.  Saratoga  and  S.  Railroad 
Co.  3  Paige,  75;  Olcott  v.  Bonfield,  4  K  H.  545;  State  v.  Bos- 
ton, etc.,  Railroad  Co.  25  Yt.  442  ;  Erie  and  N  E.  Railway 
Go.  v.  Casey,  26  Pa.  St.  287;  Boston,  etc.,  Railroad  Co.  v. 
Salem,  etc.,  Railroad  Co.  2  Gray,  27;  Raritan,  etc.,  Railroad 
Co.  v.  Canal  Co.  18  N.  J.  (Eq.)  570;  Del.  Lack.,  etc.,  Railroad 
Co.  v.  Erie,  21  N.  J.  (Eq.)  298;  McGregor  v.  Erie  Railroad 
Co.  25  N.  J.  97;  Blake  v.  Railroad  Co.  19  Minn.  418. 
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As  to  the  jurisdiction  of  this  court  of  this  case,  see  also 
Cairo  and   Vincennes  Railroad  Co.  v.  The  People,  92  111.  170. 

Mr.  Charles  H.  Morse,  for  Dunbar  et  al.: 

This  is  not  a  case  "involving  a  franchise"  within  the 
meaning  of  those  words  as  used  in  the  act  of  June  3,  1879. 
It  may  possibly  be  considered  as  involving  a  franchise  in 
some  incidental,  collateral  or  remote  manner.  But  to  come 
within  the  meaning  of  the  statutory  words,  it  must  be  a  case 
directly  involving  a  franchise,  and  the  decree  rendered  in  it 
must  be  one  conclusive  of  the  right  until  reversed. 

The  concluding  words  of  the  statute  referred  to  seem  to 
have  been  taken  from  the  earlier  acts  of  Kentucky  and  Vir- 
ginia. The  Virginia  act  lias  been  construed  in  the  cases  of 
Hutchinson  v.  Kellam,  and  Lymbrich  v.  Sheldon,.  3  Munf.  202; 
see  also  Shipwith  v.  Young,  5  id.  276;  Rose  et  al.  v.  Choteau, 
11  111.  167;  Morris  et  al.  v.  City  of  Chicago,  id.  650;  Norton 
v.  Saunders,  3  J.  J.  Marshall,  396;  Briscoe  v.  Briscoe,  3 
A.  K.  Marshall,  498;  Briscoe  v.  Briscoe,  1  Litt.  363;  Board 
of  Trade  of  Chicago  v.  The  People,  91  111.  80;  The  People  v. 
Holtz,  92  id.  429. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

Application  is  made  for  an  order  to  dismiss  these  proceed- 
ings from  this  court.  The  determination  of  this  application 
turns  upon  the  question  whether  a  franchise  is  involved  in 
this  case.  By  the  act  of  1879,  all  cases  in  which  a  franchise 
is  involved  must  be  taken  directly  to  the  Supreme  Court. 
(Laws  1879,  p.  222.) 

Dunbar  and  Valentine  filed  a  bill  in  chancery,  in  the 
Superior  Court  of  Cook  county,  against  the  Chicago  and 
"Western  Indiana  Eailroad  Company  and  others,  and  procured 
a  decree  enjoining  the  defendants  in  that  court  from  bringing 
the  railroad  of  that  company  within  the  limits  of  the  city  of 
Chicago,  and  from  proceeding  to  condemn  a  certain  city  lot, 
belonging  to  Dunbar,  in  the  city,  which  lies  adjacent  to  a  part 


574         C.  &  "W.  I.  B.  R.  Co.  et  al.  v.  Dunbar  et  al.     [Aug. 

Opinion  of  the  Court. 

of  the  railroad  of  that  corporation  already  constructed  within 
the  city. 

The  ground  stated  in  the  bill,  for  the  relief  sought,  (and 
on  which  the  decree  is  based,)  is  as  charged  in  the  bill,  that 
"said  Chicago  and  Western  Indiana  Railroad  Company  had 
no  authority  to  construct  and  operate  its  line  of  railroad  in 
the  city  of  Chicago  *  *  *.:  or  to  purchase,  hold  or  own 
any  land  or  other  property  within  the  said  city."  The  reason 
in  support  of  this  proposition  alleged  in  the  bill  is,  that  the 
city  has  passed  no  valid  ordinance  locating  the  line  of  said 
railroad,  or  fixing  its  terminus. 

The  record  shows  that  the  court  below  decided,  as  a  basis 
of  its  decree,  "that  the  passage  of  a  valid  ordinance,  locating 
the  precise  route  of  the  railroad,  *  *  *  is  a  condition 
precedent  to  the  exercise  of  the  power  of  eminent  domain  by 
the  railroad  company  to  acquire  private  property  within  the 
city  for  corporate  purposes,  and  that  no  such  ordinance  was 
passed." 

In  the  answers  defendants  assert  the  right  of  that  corpora- 
tion, under  its  articles  of  association,  and  the  statute  of  the 
State,  (without  the  passage  of  any  ordinance  by  the  city,)  to 
locate,  construct  and  operate  its  road  within  the  city  in  all 
respects,  except  in  the  crossing  of  streets,  and  also  claimed 
the  right  to  condemn  private  property  for  corporate  purposes 
along  its  proposed  line,  without  any  city  ordinance  whatever. 

The 'case,  then,  not  only  involves,  but  in  a  vital  point  turns 
upon,  the  question  whether  the  railroad  corporation  is  or  is 
not  now  clothed  with  power  lawfully  to  condemn  private 
property  within  the  city  of  Chicago. 

The  decision  of  this  motion  must  then  depend  upon  the 
question  whether  power  in  a  railroad  company  to  exercise  the 
right  of  eminent  domain  in  a  given  city  is  or  is  not  a  fran- 
chise, within  the  meaning  of  that  word  as  used  in  our  consti- 
tution and  laws. 

The  question  as  to  the  precise  sense  in  which  that  word  is 
so  used  is  not  free  from  difficulty.     It  would  perhaps  not  be 
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wise  to  attempt,  in  the  decision  of  any  one  case,  to  define  its 
limits  in  every  respect,  or  to  attempt  to  enumerate  all  the 
cases  to  which  the  word  franchise,  under  our  laws,  must  be 
held  to  apply. 

This  court  has  held  that  a  license  by  a  city  to  use  a  street 
for  a  horse  railway  is  not  a  franchise — C.  C.  R.  R.  Co.  v. 
The  People,  73  111.  547 — and  said  in  that  case:  "Corporate 
franchises  in  the  American  States  emanate  from  the  govern- 
ment, or  the  sovereign  power,  owe  their  existence  to  a 
grant,  or,  as  at  common  law,  to  prescription,  which  presup- 
poses a  grant,  and  are  vested  in  individuals  or  a  body  politic." 

The  word  franchise  is  used  with  various  meanings.  In  its 
broad  and  popular  sense  it  embraces  the  right  of  trial  by 
jury,  the  right  to  habeas  corpus,  the  right  to  vote  at  an 
election,  the  right  to  membership  in  voluntary  associations  or 
corporations,  the  right  to  hold  an  office,  and  perhaps  other 
rights. 

This  court  has  decided  that  the  right  to  membership  in  the 
board  of  trade  is  not  a  franchise,  within  the  meaning  of  our 
constitution  and  statutes.  Board  of  Trade  v.  The  People  ex 
rel.  91  111.  80.  In  the  opinion  of  this  court  in  that  case 
reference  is  made  to  Blackstone's  description  of  a  franchise 
as  "a  royal  privilege  or  branch  of  the  king's  prerogative, 
subsisting  in  the  hands  of  the  subject,  and,  being  derived 
from  the  crown,  must  arise  from  the  king's  grant,"  and 
also  to  the  language  of  Chief  Justice  Taney,  in  Bank  of 
Augusta  v.  Earle,  that  "it  is  essential  to  the  character  of  a 
franchise  that  it  should  be  a  grant  from  the  sovereign  author- 
ity." 13  Pet.  595.  And  this  court  in  that  opinion  adopts 
the  language  of  the  court  in  the  case  of  City  of  Bridgeport  v. 
New  York  and  New  Hampshire  R.  R.  Co.,  in  which,  speaking 
of  the  term  franchise,  it  is  said:  "When  it  is  used  in  a 
statute  or  elsewhere  in  the  law,  it  is  generally,  if  it  is  not 
always,  understood  as  a  special  privilege  conferred  by  grant 
from  the  State  or  sovereign  power,  as  being  something  not 
belonging  to  the  citizen    of  common  right."     And  it  is  said 
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by  this  court:  "It  must  have  been  in  this  restricted  sense 
the  term  franchise  was  used  in  the  statute  we  are  consider- 
ing." 

Examining,  then,  the  term  franchise  in  this  restricted  and 
legal  sense,  it  will  be  found  to  be  used  sometimes  in  a  more 
extended,  and  sometimes  in  a  more  limited  sense.  It  is,  in 
law,  sometimes  used  to  mean  an  exclusive  right  held  by  grant 
from  the  sovereign  power, — such  in  its  nature  that  the  same 
right  can  not  be  granted  to  another  without  an  invasion  of 
the  franchise  of  the  first  grantee.  The  strictly  legal  signifi- 
cation of  the  word  is  not  always  confined  to  exclusive  rights; 
but  the  term  is  used  in  law  to  designate  powers  and  privi- 
leges which  are  not  exclusive  in  their  nature.  The  Supreme 
Court  of  the  United  States,  speaking  through  Chief  Justice 
Taney,  has  said:  "Franchises  are  special  privileges  confer- 
red by  government  upon  individuals,  and  which  do  not  belong 
to  the  citizens  of  the  country  of  common  right."  The  term, 
according  to  Blackstone,  embraces  in  its  legal  meaning 
several  kinds  of  rights,  some  exclusive  and  some  not  exclu- 
sive. Kid  says:  "A  corporation  is  a  political  person  capable 
of  enjoying  a  variety  of  franchises."  Spencer,  J.,  says: 
"If  there  are  certain  immunities  and  privileges  in  which  the 
public  have  an  interest,  as  contradistinguished  from  private 
rights,  and  which  can  not  be  exercised  without  anthority  de- 
rived from  the  sovereign  power,  it  would  seem  to  me  that 
such  immunities  and  privileges  must  be  franchises."  15  Johns. 
387.  And  so  the  Supreme  Court  of  New  York  held  in  that 
case,  unanimously,  that  the  right  of  an  insurance  company 
to  carry  on  banking  business  was  a  franchise,  although  the 
judges  differed  on  the  question  whether  the  defendant  in 
that  case  had  lawful  right  to  such  franchise. 

Our  constitution  making  provision  for  inferior  appellate 
courts  provides  that  appeals  and  writs  of  error  should  lie  to 
the  Supreme  Court  in  all  criminal  cases,  and  cases  in  which 
a  franchise  or  freehold,  or  the  validity  of  a  statute  is  involved, 
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and  as  to  appeals  and  writs  of  error  in  other  cases,  the  legis- 
lature was  left  to  exercise  its  discretion. 

These  cases  specially  named  seem  to  have  been  regarded  of 
a  nature  so  important  that  the  parties  interested  therein 
should  not,  by  the  legislature,  be  deprived  of  a  hearing  before 
the  Supreme  Court.  The  fact  that  a  franchise  is  classed  here 
in  importance  with  a  freehold,  and  with  questions  as  to  the 
validity  of  a  statute,  indicates  that  the  term,  as  here  used, 
had  no  light  signification.  And,  accordingly,  this  court  has 
held  that  the  term  is  used  strictly  in  its  legal  sense,  and  not 
in  its  broad  and  popular  sense,  and  has  held,  as  stated  above, 
that  the  right  to  be  a  member  of  the  board  of  trade  of  the  city 
of  Chicago  was  not  such  a  franchise,  and  in  the  case  of  The 
People  v.  Hultz,  92  111.  426,  it  was  held  that  the  right  to  hold 
the  office  of  school  director  was  not  such  a  franchise.  Dis- 
cussing that  question,  reference  is  made,  in  that  case,  to  the 
enumeration  by  Blackstone  of  divers  franchises,  which  he 
mentions  as  illustrations  of  his  definition.  In  this  enumera- 
tion is  found  the  franchises  of  a  corporation.  And  it  is  there 
said,  if  his  enumeration  is  to  be  taken,  the  number  of  cases 
is  small  in  which  a  franchise  may  be  involved.  This  is  clearly 
an  intimation  (although  the  question  was  not  then  before 
the  court)  that  the  franchises  of  a  corporation  are  within 
the  meaning  of  the  term  as  used  in  our  constitution  and 
laws.  At  the  time  when  our  constitution  was  adopted  cor- 
porations in  this  country  had  become  very  numerous,  and 
many  of  them  had  acquired  stupendous  influence  and  power 
in  the  affairs  of  men.  Of  the  franchises  which  were  usually 
enjoyed  and  exercised  at  the  time  of  the  adoption  of  our  con- 
stitution, very  much  the  greatest  in  number  and  importance 
were  those  exercised  by  corporations.  The  danger  to  the 
community  which  might  arise  out  of  the  usurpation  of  un- 
lawful powers  as  franchises  by  corporations  was  fully  appre- 
ciated by  the  framers  of  the  constitution.  Special  provisions 
were  inserted  in  the  constitution  limiting  and  restraining  the 
exercise  of  the  power  of  the  legislature  in  the  creation  of 
37—95  III. 
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corporations,  and  the  constitution  imposed  especial  restraints 
upon  railroad  corporations,  and  enjoined  upon  the  legislature 
to  pass  laws  to  correct  and  prevent  abuses  of  the  powers 
which  were  deemed  necessary  to  be  conferred  upon  corpora- 
tions. It  may  also  be  assumed  that  the  framers  of  the  con- 
stitution also  appreciated  the  liability  of  corporations  to  be 
denied  a  fair  hearing  in  local  courts,  in  relation  to  the 
extent  of  their  franchises,  and  for  both  these  reasons  pro- 
vided   for   them    the    protection   of  the   clause    referred   to. 

That  corporations  possessed  franchises,  in  the  legal  sense  of 
the  term  franchise  and  in  the  sense  in  which  that  term  is  used 
in  the  constitution,  is  made  manifest  in  the  constitution  itself. 

In  the  11th  section  of  the  11th  article  it  is  provided,  that 
"no  railroad  corporation  shall  consolidate  its  stock,  property 
or  franchises  with  any  other  railroad  corporation  owning  a 
parallel  or  competing  line."  And  in  the  15th  section  of  the 
same  article,  it  is  provided  that  certain  laws  shall  be  enforced 
against  railroad  corporations,  "by  adequate  penalties,  to  the 
extent,  if  necessary  for  that  purpose,  of  forfeiture  of  their 
property  and  franchises."  It  is  not  only  the  right  to  exist 
as  a  corporation  that  is  recognized  as  a  franchise,  but  the 
constitution  speaks  of  franchises,  in  the  plural  number.  It  is 
their  franchises  which  shall  not  be  consolidated  by  corpora- 
tions having  parallel  lines,  and  it  is  their  franchises  which  are 
to  be  forfeited  for  the  enforcement  of  laws  passed  to  prevent 
the  abuse  of  their  powers. 

If  railroad  corporations,  then,  possess  franchises,  within 
the  meaning  of  the  constitution  and  laws,  the  question  arises, 
what  are  the  most  important  franchises  with  which  they  are 
clothed,  aside  from  the  franchise  which  consists  of  the  right 
to  exist  as  a  corporation? 

It  would  seem  that  the  right  to  condemn  private  property 
for  corporate  use  is  perhaps  the  most  important  franchise 
of  which  a  railroad  corporation  can  be  possessed — the  highest 
exercise  of  power.  Such  a  right  is  essentially  a  part  of  the 
sovereign  prerogative.     No  private  individual  is  clothed  with 
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such  power.  A  private  citizen  having  adequate  means,  and 
owning  the  lands  upon  which  it  is  necessary  to  operate,  might, 
without  legislative  grant,  construct  a  railroad  and  use  it  for 
the  purposes  of  transportation  and  for  hire.  He  might  law- 
fully demand  and  receive  compensation  or  tolls  for  the  use 
of  the  road.  Such  a  power,  in  the  hands  of  a  private  citizen, 
is  not  a  franchise,  while,  in  the  hands  of  a  corporation,  it  is 
undoubtedly,  in  one  sense,  a  franchise.  A  private  citizen, 
however,  without  a  legislative  grant,  has  no  power  to  seize 
and  take  the  property  of  another  citizen  merely  because  it 
might  be  needed  for  his  railroad.  Such  power  can  be  exer- 
cised by  a  natural  or  artificial  person,  (other  than  the  State,) 
only  by  legislative  grant.  According  to  the  definition  of  a 
franchise,  given  by  Chief  Justice  Taney,  the  right  of  emi- 
nent domain  is  surely  a  franchise,  for  it  is  "a  special  privilege 
conferred  by  government  upon  individuals,  which  does 
not  belong  to  citizens  of  the  country  in  general,  of  common 
right." 

There  is  no  quality  attached  to  a  franchise,  by  any  defini- 
tion that  has  been  given  by  any  court  or  law  commentator, 
which  is  not  found  to  be  a  quality  of  this  franchise,  unless  it 
be  the  quality  of  being  exclusive.  But  as  we  have  seen,  it  is 
not  essential  to  every  franchise,  even  in  its  legal  sense,  that 
it  should,  in  all  cases,  be  exclusive.  The  right  to  issue  bank 
notes  to  circulate  as  money  is  undoubtedly  a  franchise,  and 
yet  that  right  may  be  conferred  upon  one  bank  without,  in 
any  degree,  invading  a  like  right  conferred  upon  another 
bank. 

After  a  careful  consideration  of  the  question,  we  can  have 
no  doubt  that  the  right  to  condemn  private  property  for  cor- 
porate purposes  is  a  franchise,  within  the  meaning  of  the  term 
as  used  in  our  constitution  and  law. 

But  it  is  insisted  that  the  right  of  eminent  domain  is  not 
involved  in  this  controversy — that  the  object  of  the  bill  is 
merely  to  restrain  the  exercise  of  the  right.  It  will  be  ob- 
served that  the  statute  does  not  limit  the  right  of  appeal,  in 
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such  cases,  to  suits  which  are  instituted  directly  for  the  pur- 
pose of  determining  the  right  to  the  franchise  or  the  title  to 
the  franchise.  The  language  of  the  statute  applies  to  the 
cases  in  which  the  franchise  is  involved.  Now,  in  this  case, 
the  injunction  restraining  the  defendant,  in  the  court  below, 
from  the  exercise  of  this  right  is  founded  expressly  upon  the 
decision  of  the  court  that  the  right  is  not  possessed ;  hence, 
although  the  direct  object  of  the  suit  is  not  to  oust  the  defend- 
ant from  the  possession  of  the  franchise,  yet  the  right  to  the 
franchise  is  wrapped  up  or  involved  in  the  controversy.  In 
fact  the  controversy  is  made  to  turn  upon  the  question  of  the 
possession  of  the  right  by  the  railroad  company. 

The  application  to  dismiss  the  proceedings  out  of  this  court 

must  be  overruled. 

Application  overruled. 

Walker,  Craig  and  Sci-iolfield,  JJ.,  concur  in  the  con- 
clusion that  this  case  does  involve  a  franchise,  and  that 
application  to  dismiss  must  be  overruled. 


William  R.  Clark  et  al. 

v. 
Michael  W.  Manning  et  al. 

Filed  at   Ottawa  May  18,  1880 — Rehearing  denied  September  IS,  1880. 

1.  Mechanic's  lien — time  of  commencing  suit  as  against  one  made  a  party 
after  filing  the  petition.  Under  the  statute  which  provides  that  a  mechanic's 
lien  shall  not  be  enforced  as  against  incumbrancers  unless  suit  be  instituted 
within  six  months  after  the  last  payment  for  the  labor  and  materials  shall 
have  become  due,  if  one  not  made  a  party  at  the  time  of  filing  the  petition 
shall  afterwards  be  made  a  party  defendant,  as  to  such  defendant  the  suit 
will  be  regarded  as  commenced  at  the  time  he  was  made  a  party,  and  not  be- 
fore. 

2.  Parties — petition  for  mechanic's  lien  —  incumbrancer  by  deed  of  trust. 
Where  it  is  sought  to  enforce  a  mechanic's  lien,  under  the  statute,  against  an 
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incumbrancer  whose  debt  is  secured  by  deed  of  trust  appointing  a  third  per- 
son as  the  trustee,  it  is  not  enough  that  the  trustee  be  made  a  party, — the 
owner  of  the  indebtedness  himself,  as  his  interest  alone  is  to  be  affected  by 
the  decree,  is  an  indispensable  party. 

Appeal  from  the  Appellate  Court  for  the  First  District; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  County ;  the  Hon.  S.  M.  Moore,  Judge,  presiding. 

Mr.  Geopge  C.  Fey,  for  the  appellants. 

Mr.  F.  C.  Ingalls,  and  Mr.  William  Law,  Jr.,  for  the 

appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

When  this  cause  was  heard  on  the  former  appeal,  it  was 
adjudged  petitioners  were  entitled  to  a  lien  for  the  amount 
due  them  for  work  and  labor  done  and  materials  furnished  in 
erecting  the  building  on  the  premises,  as  against  the  owner  of 
the  fee.     90  111.  380. 

On  the  remandment  of  the  cause  to  the  Superior  Court  a 
decree  was  rendered  in  conformity  with  the  opinion  of  this 
court  declaring  a  lien  in  favor  of  petitioners  on  the  premises, 
but  subject  to  an  incumbrance  in  favor  of  a  defendant  not 
made  a  party  when  the  original  bill  was  exhibited.  That 
decree  on  appeal  was  affirmed  in  the  Appellate  Court,  and 
petitioners  again  bring  the  case  to  this  court. 

There  is  no  disagreement  as  to  the  facts,  and  the  contro- 
versy now  is,  which  has  priority,  the  mechanic's  lien  or  the 
mortgage  incumbrance?  The  last  work  done  by  petitioners 
was  on  the  29th  of  July,  1873,  when  the  building  was  turned 
over  to  the  owner  and  the  work  was  then  accepted  by 
him  as  having  been  done  in  conformity  with  the  contract, 
and  on  that  day  the  owner  became  obligated  to  pay  the 
balance  due  under  the  contract.  On  the  29th  of  May,  1873, 
the  owner  of  the  property,  his  wife  joining  with  him,  execu- 
ted a  deed  of  trust  to  Henry  L.  Hammond,  as  trustee,  to 
secure  a  loan  of  money  made  by  defendant  Laurence  to  the 
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owner  of  the  property  embraced  in  the  deed.  The  original 
petition  herein  was  filed  on  the  18th  day  of  December,  1873, 
to  which  Hammond  was  made  a  party,  but  Laurence,  the 
owner  of  the  indebtedness  secured  by  the  trust  deed, was  not 
made  a  party  until  July  3,  1874,  when  the  petition  was 
amended  by  making  him  a  party. 

It  is  provided  by  our  statute  that  no  creditor  shall  be 
allowed  to  enforce  the  lien  given  by  the  mechanic's  lien  law 
"as  against  or  to  the  prejudice  of  any  other  creditor  or  in- 
cumbrancers, unless  suit  be  instituted  to  enforce  such  lien 
within  six  months  after  the  last  payment  for  labor  or  mate- 
rials shall  have  become  due  and  payable."  The  remedy  given 
the  mechanic  or  material-man  is  purely  statutory,  and  unless 
enforced  in  the  manner  and  within  the  time  prescribed  in  the 
statute,  he  can  have  no  lien  that  will  prevail  against  other 
creditors.  It  will  be  observed  that,  although  the  suit  was 
instituted  against  the  owner,  and  trustee  named  in  the  deed 
of  trust,  within  six  months  after  the  last  payment  for  work 
done  by  petitioners  became  due,  the  party  owning  and  hold- 
ing such  indebtedness  was  not  made  a  party  until  long  after 
the  expiration  of  that  period.  It  is  insisted  it  was  sufficient 
to  make  the  trustee  a  party  to  bar  the  rights  of  the  cestui  que 
trust.  A  contrary  construction  of  the  section  of  the  statute 
cited  has  been  sanctioned  by  a  number  of  recent  decisions  of 
this  court,  so  that  it  need  not  now  be  discussed  as  a  new 
question. 

In  Dunphy  v.  Riddle,  86  111.  22,  it  was  held,  a  suit  in 
mechanic's  lien  proceedings,  although  commenced  against  the 
owner  of  the  property,  can  not  be  considered  as  commenced 
against  a  creditor  or  incumbrancer  having  an  interest  in  the 
property  until  he  is  made  a  party,  and  unless  he  is  made  a 
party  within  six  months  after  the  last  payment  for  work  done 
or  materials  furnished  becomes  due,  the  mechanic  or  material- 
man can  obtain  no  priority  as  against  such  creditor  or  incum- 
brancer.    To  the  same  effect  is  Crowl  v.  Nagle,  86  111.  437. 

Scanlan  v.  Cobb,  85  111.  296,  was  a  proceeding  to  set  aside 
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and  cancel  a  deed  of  trust  on  account  of  the  alleged  insanity 
of  the  grantor,  and  it  was  held  the  person  whose  debt  was 
secured,  as  well  as  the  trustee,  was  an  indispensable  party  to 
the  bill. 

The  case  of  Gaytes  v.  Franldin  Savings  Bank,  85  111.  256, 
is  more  nearly  like  the  one  at  bar,  both  as  to  facts  and  the 
principle  declared.  There,  as  in  this  case,  the  trustee  named 
in  the  deed  of  trust  was  made  a  party,  but  not  the  person 
whose  debt  was  secured,  and  the  holder  of  such  indebtedness 
was  declared  to  be  an  indispensable  party,  for  the  reason  his 
interest  alone  would  be  affected  by  the  decree — the  trustee 
having  no  real  interest  in  the  subject  matter  of  the  contro- 
versy. That  is  precisely  the  case  here.  Laurence,  whose 
debt  was  secured  by  the  trust  deed,  was  not  made  a  party  by 
amendment  to  the  petition  within  six  months  after  the  last 
payment  became  due  the  mechanics  for  work  done  for  the 
owner  of  the  property,  and  under  the  construction  given 
to  the  statute  he  will  not  be  allowed  to  enforce  his  lien  to  the 
prejudice  of  such  incumbrancer. 

The  decree  will  be  affirmed. 

Decree  affirmed. 


Israel  G.  Heaps 

v. 

Charles  Dunham  et  al. 

Filed  at   Ottawa  May  18,  1880— Rehearing  denied  September  13,  1880. 

1.  Conspiracy — defined.  A  conspiracy  may  be  regarded,  a  combination  of 
two  or  more  persons,  by  a  concerted  action,  to  accomplish  a  criminal  or  un- 
lawful purpose,  or  a  purpose  not  in  itself  criminal  by  unlawful  or  criminal 
means. 

2.  Where  a  person,  arrested  upon  a  charge  of  bastardy,  makes  a  settle- 
ment in  respect  thereto,  giving  his  notes  for  an  amount  agreed  upon  with  the 
persons  managing  the  prosecution,  if  the  persons  who  instituted  and  were 
prosecuting  the  suit  in   behalf   of   the  woman   interested,  honestly  believed 


584  Heaps  v.  Dunham  et  al.  [May 

Syllabus. 

from  her  statements  that  the  charge  was  true,  and  were  thereby  induced  to 
act  in  the  matter,  they  could  not  properly  be  charged  with  conspiring  to  extort 
money  from  the  accused  unlawfully,  even  though  as  a  matter  of  fact  the  per- 
son so  charged  was  not  guilty  of  the  offence. 

3.  Duress — what  constitutes — in  avoidance  of  a  contract.  It  is  not  enough  to 
establish  duress,  that  a  party  was  imprisoned  at  the  time  of  making  a  promise 
or  executing  a  contract  in  respect  to  the  subject  concerning  which  he  had  been 
arrested.  Imprisonment,  when  lawful,  is  by  no  legal  intendment  an  abridge- 
ment of  the  free  and  voluntary  volition  of  the  mind  in  the  management  of 
business  transactions.  To  put  the  party  under  duress,  the  imprisonment  must 
be  unlawful,  or  there  must  be  an  abuse  of  or  an  oppression  under  lawful 
process  or  legal  detention. 

4.  So,  where  a  person  had  been  arrested  upon  a  charge  of  bastardy,  under 
a  warrant  regularly  issued,  and  while  under  arrest  but  not  actually  in  prison, 
or  even  under  such  restraint  as  would  prevent  him  from  going  where  he 
pleased,  he  executed  his  promissory  notes  in  settlement  of  the  subject  matter 
of  the  charge,  it  was  held,  the  party  was  under  no  such  duress  as  would  en- 
able him  to  avoid  the  contract. 

5.  Consideration — agreement  not  to  prosecute  for  a  crime.  A  promissory 
note  given  in  settlement  of  a  crime  is  without  consideration,  and  can  not* 
while  it  remains  in  the  hands  of  the  payee,  be  enforced  in  a  court  of  law  or 
equity. 

6.  Contract — in  settlement  of  bastardy.  It  is  competent  for  a  person 
charged  with  bastardy  to  compromise  the  matter  with  the  woman  alleged  to 
have  become  pregnant,  and  if  the  party  so  charged,  upon  being  arrested  under 
a  warrant  issued  in  such  proceeding,  shall  enter  upon  a  settlement,  not  in- 
duced by  fraud  or  oppression,  and  shall  give  his  promissory  note  for  a  sum  of 
money  for  the  benefit  of  the  alleged  injured  party,  such  settlement  will  be 
conclusive  upon  the  person  charged,  in  respect  to  the  question  whether  the 
woman  was,  in  fact,  pregnant  or  not. 

7.  Consideration — compromise  of  doubtful  claim.  In  order  to  render  an 
agreement  to  forbear,  and  the  forbearance  of  a  claim,  a  sufficient  considera- 
tion for  a  promise  to  pay  money,  it  is  essential  that  such  claim  shall  be  sus- 
tainable, at  law  or  in  equity,  in  favor  of  the  person  to  whom  or  for  whose 
benefit  the  promise  is  made. 

8.  Same — settlement  of  threatened  prosecution  for  seduction.  The  right  of  action 
for  the  seduction  of  a  female  in  her  minority  is  in  the  parent,  who  is  entitled 
to  her  services.  So,  a  promise  to  pay  money  on  the  agreement  of  the  female 
herself  to  forbear  in  respect  to  a  threatened  prosecution  for  her  alleged 
seduction  is  without  consideration. 
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Appeal  from  the  Appellate  Court  for  the  Second  District; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Henry  County;  the  Hon.  George  W.  Pleasants,  Judge, 
presiding. 

Mr.  George  W.  Shaw,  Mr.  Levi  North,  and  Mr.  C.  C. 
Wilson,  for  the  appellant. 

Mr.  E.  C.  Moderwell,  Mr.  M.  Shallenberger,  and 
Mr.  Thomas  E.  Milchrist,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  brought  by  Israel  G.  Heaps,  in  the 
circuit  court  of  Henry  county,  against  Charles  Dunham,  Levi 
Waterman,  O.  L.  Newell,  William  C.  Smith,  Eachael  Smith, 
Lavina  Snell  and  John  Sittler,  to  enjoin  the  sale  and  collection 
of  certain  notes  which  had  been  given  by  the  complainant  to 
Levi  Waterman  in  settlement  of  a  prosecution  instituted 
against  the  complainant  by  Lavina  Snell  before  a  justice  of 
the  peace  for  bastardy,  and,  as  is  alleged,  in  settlement  of  a 
threatened  prosecution  for  seduction  and  rape.  The  bill  also 
prays  that  certain  moneys  which  had  been  paid  under  and  by 
virtue  of  the  settlement,  be  refunded. 

It  appears  from  the  evidence  introduced  on  the  hearing 
that  on  the  17th  day  of  April,  1876,  Lavina  Snell,  an  un- 
married woman,  made  complaint  in  writing,  under  oath,  be- 
fore one  O.  W.  Newell,  a  justice  of  the  peace  of  Henry 
county,  in  which  it  was  charged  that  she  was  pregnant  with  a 
child,  and  that  Israel  G.  Heaps  was  the  father.  A  warrant 
was  issued  by  the  justice,  and  on  the  18th  day  of  the  same 
month  Heaps  was  arrested  and  taken  before  the  justice  to 
answer  the  charge  preferred  against  him. 

It  also  appears  that  the  prosecution  was  represented  by 
Charles  Dunham,  a  lawyer,  who  appeared  before  the  justice, 
while  the  defendant  appeared  without  counsel.  The  defend- 
ant, as  appears,  was  not  put  upon  trial,  but  the  most  of  the 
day  after  he  arrived  before  the  justice  was  consumed  in  nego- 
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tiations  between  him  and  Mr.  Dunham  in  reference  to  a  set- 
tlement. During  this  interview  he  was  informed  that  unless 
a  settlement  was  made  he  would  be  prosecuted  for  rape  and 
seduction,  in  addition  to  the  charge  of  bastardy  then  pending. 
A  settlement  was  finally  made,  by  which  Heaps  agreed  to  pay 
§1050,  as  follows:  $250  cash,  which  was  paid  to  Dunham  a 
few  days  after  the  arrangement,  $200  was  to  be  paid  in  six 
months,  $200  in  twelve,  $200  in  eighteen,  and  $200  in  twenty- 
four  months,  for  which  Heaps  executed  his  four  promissory 
notes  secured  by  a  chattel  mortgage,  the  notes  being  payable 
to  Levi  Waterman. 

The  substance  of  the  charge  contained  in  the  bill  is,  that 
the  defendants,  Lavina  Snell,  Rachael  Smith,  William  C. 
Smith,  O.  W.  Newell  and  Charles  Dunham,  entered  into  a 
conspiracy  to  falsely  charge  complainant  with  bastardy,  rape 
and  seduction,  for  the  purpose  of  extorting  money  from  him, 
and  that  while  he  was  under  arrest  the  notes  were  fraudu- 
lently obtained  from  him  in  settlement  of  the  three  offences 
of  which  he  was  charged,  in  consequence  whereof  the  notes 
are  without  consideration  and  void. 

We  have  given  the  evidence  in  this  case  a  careful  examina- 
tion, and  in  our  judgment  it  fails  to  establish  a  conspiracy 
on  the  part  of  the  defendants  to  extort  money.  A  conspiracy 
may  be  regarded  a  combination  of  two  persons  or  more,  by  a 
concerted  action,  to  accomplish  a  criminal  or  unlawful  pur- 
pose, or  a  purpose  not  in  itself  criminal,  by  unlawful  or  crimi- 
nal means.     Smith  v.  The  People,  25  111.  17. 

Dunham  was  employed  as  an  attorney  by  Wm.  C.  Smith, 
who  was  stepfather  of  the  prosecuting  witness,  to  institute 
proceedings  against  the  complainant.  He  seems  to  have 
acted  in  good  faith.  Before  commencing  the  prosecution  for 
bastardy,  he  took  the  precaution,  after  he  was  employed,  to 
call  upon  the  prosecuting  witness  in  person  and  learn  from 
her  the  facts  in  the  case,  whose  statements  to  him,  if  true,  were 
a  sufficient  warrant  for  his  action  in  the  case,  and,  so  far  as 
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appears,  he  had  no  reason  whatever  to  doubt  the  truth  of  her 
statements  to^him. 

In  regard  to  the  conduct  of  Newell,  the  justice, — he  seems 
to  have  taken  no  part  in  the  matter  outside  of  his  official 
duty,  except  that  at  the  request  of  Smith,  he  wrote  a  letter  to 
Dunham,  and  went  with  Smith  to  Dunham's  office  at  the 
time  he  was  employed.  After  complainant  was  arrested  and 
brought  to  NewelPs  office,  he  took  no  part  whatever  in  the 
negotiations  which  led  to  the  settlement,  but,  on  the  other 
hand,  he  left  the  office  and  went  into  the  country  to  visit  a 
patient  and  did  not  return  until  about  noon.  After  dinner 
he  again  went  to  the  country  and  did  not  finally  return  until 
the  settlement  was  consummated  between  Dunham  and  com- 
plainant. 

In  regard  to  Smith, — he  employed  Dunham  to  prosecute  the 
case,  and  agreed  upon  the  amount  that  should  be  paid  him 
for  his  services,  but  he  had  no  conversation  or  negotiation 
whatever  with  complainant,  nor  does  it  appear  that  he  was  to 
receive  any    part  of  the  money   complainant  agreed   to   pay. 

Rebecca  Smith,  the  mother  of  the  prosecuting  witness,  had 
no  connection  with  the  transaction,  and,  so  far  as  is  shown  by 
the  evidence,  she  was  to  receive  no  part  of  the  money  agreed 
to  be  paid  in  the  settlement. 

In  regard  to  the  prosecuting  witness  Lavina  Snell, — she  had 
no  knowledge  in  regard  to  the  amount  that  was  to  be  paid  or 
the  terms  and  conditions  of  the  settlement  until  after  it  was 
completed.  It  nowhere  appears  that  she  took  any  part  in  the 
negotiations  which  led  to  the  settlement,  but  the  whole  matter 
was  managed  by  her  stepfather,  Smith,  and  Mr.  Dunham  who 
was  employed  by  him.  There  is,  therefore,  no  sufficient  evi- 
dence in  the  record  from  which  the  conclusion  can  be  reached 
that  the  defendants  conspired  together  to  extort  money  from 
complainant.  The  complainant  may  have  been  innocent  of 
the  charge  of  bastardy,  seduction  or  rape,  and  yet,  if  the 
prosecuting  witness  informed  Smith  and  Dunham  that  he  was 
guilty,  and  they  honestly  believed  the  truth  of  her  statements, 
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and  under  such  circumstances  instituted  the  prosecution  for 
bastardy  which  led  to  the  settlement,  there  would  be  no 
ground  for  holding  that  the  defendants  were  actuated  by 
fraud  or  had  formed  a  conspiracy  which  had  for  its  object  the 
extortion  of  money  from  complainant.  There  is  an  entire 
absence  of  proof  to  establish  a  combination,  by  concert  of 
action,  to  accomplish  an  unlawful  purpose. 

Nor  will  the  facts  and  circumstances  under  which  the  notes 
were  executed  warrant  the  belief  that  complainant  was  under 
such  duress  as  would  avoid  the  contract  made. 

After  the  warrant  was  served  on  complainant,  the  constable 
made  a  return  thereon  and  left  the  office  of  the  justice.  Com- 
plainant was  in  no  manner  restrained  of  his  liberty.  As  a 
matter  of  fact,  he  was  not  prevented  from  going  when  or 
where  he  might  choose.  But  if  the  complainant  might  be 
regarded  as  in  the  legal  custody  of  the  officer  who  arrested 
him,  and  thus  technically  imprisoned,  as  the  arrest  was  law- 
ful, having  been  made  under  a  warrant  in  all  respects  regular, 
the  imprisonment  would  not  constitute  duress.  Imprison- 
ment, when  lawful,  is  by  no  legal  intendment  an  abridgement 
of  the  free  and  voluntary  volition  of  the  mind  in  the  manage- 
ment of  business  transactions.  It  is,  therefore,  not  sufficient 
to  establish  duress  to  show  an  imprisonment.  It  is  necessary 
to  show  an  unlawful  imprisonment,  or  abuse  of,  or  oppression 
under  lawful  process  or  legal  detention.  Taylor  v.  Calhell,  16 
111.  93. 

No  reason  is  perceived  why  a  person  may  not  receive  from 
one  guilty  of  a  private  injury,  satisfaction  for  such  injury,  and 
the  fact  that  this  is  received  while  the  person  may  be  in  con- 
finement does  not  render  the  transaction  illegal.  Sehommer 
v.  Farwell,  56  111.  542. 

Here,  the  complainant  was  arrested  on  a  lawful  warrant, 
issued  by  a  justice  of  the  peace,  on  proper  affidavit.  No 
oppression  or  unlawful  means  was  resorted  to  for  the  purpose 
of  inducing  a  compromise,  but  on  the  other  hand,  complainant 
was  left  to  the  free  exercise  of  his  own  volition,  and  when  a 
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settlement  of  a  charge  of  bastardy  and  alleged  seduction  has 
been  made  under  such  circumstances  the  settlement  can  not 
be  avoided  under  a  plea  of  duress. 

But  it  is,  however,  contended  that  the  money  was  paid  and 
the  notes  given,  in  part,  in  settlement  of  an  alleged  crime — 
a  rape — and  hence  the  whole  transaction  is  void.  It  is  well 
settled  that  a  note  given  in  settlement  of  a  crime  is  without 
consideration,  and  can  not,  while  it  remains  in  the  hands  of 
the  payee,  be  enforced  in  a  court  of  law  or  equity,  and  if  the 
consideration  of  the  notes  executed  by  the  complainant  was  an 
agreement  that  he  should  not  be  prosecuted  for  rape,  the  notes 
are  without  consideration,  and  their  payment  might  properly 
be  enjoined  while  they  remain  in  the  hands  of  the  parties  to 
whom  they  were  given. 

The  record  contains  evidence  that  the  notes  were  executed 
in  part  consideration  that  the  complainant  should  not  be 
prosecuted  for  an  alleged  rape,  but  the  decided  weight  of  evi- 
dence is  that  the  only  consideration  of  the  notes  was  the  set- 
tlement of  the  prosecution  for  bastardy  and  a  threatened 
prosecution  for  seduction. 

Dunham  testified:  "I  told  Heaps  that  they  talked  to  me 
about  charging  him  with  rape,  and  that  that  could  not  be 
settled  or  compromised;  I  told  him  that  the  rape  could  not 
be  taken  into  account  in  any  settlement  that  was  made." 

The  complainant,  in  his  evidence,  it  is  true,  thinks  the 
whole  matter  was  settled,  including  the  charge  of  rape,  but  at 
the  same  time  he  admits  that  Dunham  told  him  the  charge  of 
rape  could  not  be  settled — that  it  would  be  compounding  a 
felony. 

The  evidence  of  Dunham  seems  to  be  corroborated  by  the 
fact  that  on  the  completion  of  the  settlement  Smith  gave 
complainant  a  bond  of  indemnity  which  shows  only  a  settle- 
ment of  the  charge  of  bastardy  and  seduction. 

We  are,  therefore,  satisfied  that,  while  it  may  have  been 
the  understanding  of  the  complainant  that  the  charge  of  rape 
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entered  into  the  settlement,  yet  we  do  not  think  that  the  evi- 
dence, when  it  is  all  considered,  will  bear  that  construction. 

There  is,  however,  one  branch  of  this  case  which  is  not  free 
from  difficulty.  It  is  no  doubt  true,  as  Lavina  Snell  testified, 
that  complainant  had  connection  with  her,  although  he  denied 
it  in  his  evidence,  but  there  is  much  doubt,  from  the  evidence, 
whether  she  was  pregnant  or  not.  It  is  claimed  that  she 
miscarried  on  the  19th  day  of  April,  1876,  the  next-  day 
after  the  settlement  was  made.  If  she  was  pregnant  at 
all  she  was  only  in  that  condition  about  two  months,  as 
she  testified  that  her  last  menstruation  occurred  on  February 
3,  1876,  and  after  that  time  she  had  connection  with  com- 
plainant, and,  as  she  thinks,  became  pregnant.  Had  she 
submitted  to  a  medical  examination  whether  she  was  pregnant 
or  not,  it  probably  might  have  been  ascertained  with  certainty, 
but  no  such  examination  was  had,  and  the  fact  rests  upon 
mere  conjecture.  Dr.  Newell  testified  that  he  attended  the 
girl  fourteen  days  from  and  including  April  19th,  but  from 
his  evidence  it  is  by  no  means  certain  that  she  miscarried. 
The  members  of  the  family  testify  to  her  sickness  and  con- 
finement to  her  room  for  about  three  weeks,  but  this  is  met 
by  the  testimony  of  a  number  of  witnesses  who  were  at  and 
near  the  house  during  the  time,  who  testify  that  they  saw 
Lavina  in  the  yard   and  about  the  house  at  work  as  usual. 

But  while  there  is  great  doubt  from  the  evidence  whether 
Lavina  Snell  was  pregnant,  yet  so  far  as  the  charge  of 
bastardy  is  concerned,  as  complainant  voluntarily  settled  and 
gave  his  notes  in  settlement  of  the  prosecution  which  had 
been  commenced  against  him,  he  must  be  concluded  by  that 
settlement.  When  arrested  on  the  charge  he  had  the  right  to 
contest  the  case  and  require  strict  proof  to  sustain  the  charge, 
but  under  our  statute  a  charge  of  this  character  may  be 
settled  between  the  prosecuting  witness  and  defendant,  and 
when  a  settlement  has  been  made  without  fraud  or  oppression, 
we  think  it  should  be  conclusive  and  binding  between  the 
parties.     The  complainant,  however,  gave  his  notes  for  $1050, 
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of  which  $550  was  in  discharge  of  the  prosecution  for  bas- 
tardy, and  the  balance  of  $500  in  settlement  of  a  threatened 
prosecution  for  seduction.  The  whole  amount,  $1050,  as 
shown  by  the  pleadings  and  evidence,  was  for  the  prosecuting 
witness,  Lavina  Snell.  Smith  and  his  wife  in  their  answers 
disclaim  any  interest  whatever  in  the  amount  agreed  to  be 
paid,  and  Dunham  testifies  that  the  whole  amount  of  the 
notes  were  held  for  and  on  behalf  of  Lavina  Snell. 

The  question  then  arises  whether,  as  to  the  $500  agreed  to  be 
paid  Lavina  Snell  for  seduction,  she  at  the  time  being  a  minor 
only  sixteen  years  old,  there  is  a  sufficient  consideration  to  sup- 
port the  notes.  It  is  clear  that  she  had  no  cause  of  action 
against  complainant  for  seduction.  If  any  right  of  action 
existed  it  was  in  favor  of  the  mother  (the  father  being  dead.) 
The  mother  alone  was  entitled  to  the  services  of  the  daughter, 
the  loss  of  which  is  the  legal  foundation  for  the  action. 
Grable  v.  Margrave,  3  Scam.  372.  The  question  then  arises 
whether  the  bare  assertion  of  a  right  to  recover  for  seduction 
on  the  part  of  Lavina  Snell,  when  no  legal  right  whatever 
existed,  is  a  sufficient  consideration  to  support  the  notes  exe- 
cuted by  complainant  as  to  the  $500. 

In  1  Parsons  on  Contracts,  page  437,  the  author  says:  "As 
the  consideration  must  have  some  value  and  reality,  the 
assumption  of  a  supposed  danger  or  liability  which  has  no 
foundation  in  law  or  in  fact  is  not  a  valuable  or  sufficient 
consideration,  nor  is  the  performance  of  that  which  the  party 
was  under  a  previous  legal  obligation  to  do;  and  where  one, 
through  mistake  of  the  law,  acknowledges  himself  under  an 
obligation  which  the  law  does  not  impose,  he  is  not  bound  by 
such  a  promise,  although,  in  general,  ignorance  of  the  law  is 
no  excuse  or  defence,  for  if  it  were,  a  premium  would  be  held 
out  to  ignorance." 

In  Chitty  on  Contracts,  page  35,  it  is  said:  "In  order  to 
render  the  agreement  to  forbear  and  the  forbearance  of  a 
claim  a  sufficient  consideration,  it  is  essential  that  such  claim 
should  be  sustainable  at  law  or  in  equity;  the  consideration 
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fails  if  it  appear  that  the  demand  was  utterly  without  founda- 
tion, though  the  giving  up  of  a  doubtful  claim  will  suffice." 

In  Mulholland  v.  Bartlett,  74  111.  58,  after  a  review  of  the 
authorities  on  the  question,  it  is  said :  "The  result  of  the 
authorities,  as  we  are  inclined  to  think,  is  to  make  forbear- 
ance a  good  consideration.  There  must  be  a  well  founded 
claim  in  law  or  equity  forborne,  or  there  must  be  a  compro- 
mise of  a  doubtful  right."  See  also,  Gould  v.  Armstrong,  2 
Hall,  266. 

Here,  Lavina  Snell  threatened  complainant  with  a  prose- 
cution for  seduction.  The  law  gave  her  no  right  of  action, — 
so  far  as  she  was  concerned,  she  had  no  claim  for  damages 
against  him.  There  was  no  legal  right  to  settle,  or  doubtful 
claim  to  compromise.  Doubtless,  to  avoid  scandal  and  the 
disgrace  which  would  fall  upon  himself  and  family  arising 
from  a  prosecution  at  the  suit  of  a  woman,  he  submitted  to 
her  proposition  and  executed  the  notes.  But,  however  that 
may  have  been,  we  are  of  opinion  that,  as  to  the  sum  of  $500 
for  which  the  notes  were  originally  given  to  settle  the  threat- 
ened suit  for  seduction,  there  was  no  consideration,  and  to 
that  extent  the  notes  should  be  enjoined. 

The  judgment   of   the  Appellate  Court  will  be  reversed, 

and  the  cause   remanded   for  further   proceedings  consistent 

with  this  opinion. 

Judgment  reversed. 
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City  of  Chicago 

v. 

David  A.  Gage  et  al. 

Filed  at  Ottawa  March  Term,  1880 — Rehearing  denied  September  Term,  1880. 

1.  Signing  bonds  in  blank — implied  authority  to  fill  the  blanks.  A  party- 
executing  a  bond  knowing-that  there  are  blanks  in  it  to  be  filled  up  by  inserting 
particular  names  or  things  necessary  to  make  it  a  perfect  instrument,  must 
be  considered  as  agreeing  that  the  blanks  may  be  thus  filled  after  he  has  exe- 
cuted the  bond.  If  the  party  signing  the  paper  shall  insert  in  the  appropriate 
places  the  amount  of  the  penalty,  or  the  names  of  the  sureties,  or  any  other 
thing  he  may  deem  of  importance  as  affecting  his  interest,  he  may  in  that 
way  protect  himself  against  being  bound  otherwise  than  as  he  shall  thus 
specify.  But  if,  relying  upon  the  good  faith  of  the  principal,  the  surety  shall 
permit  him  to  have  possession  of  a  bond  signed  in  blank,  the  surety  will  have 
clothed  the  principal  with  an  apparent  authority  to  fill  up  the  blanks  at  his 
discretion,  in  any  appropriate  manner  consistent  with  the  nature  of  the  obli- 
gation proposed  to  be  given,  so  that,  as  against  the  obligee  receiving  the  bond 
without  notice,  or  negligence,  and  in  good  faith,  the  surety  will  be  estopped 
to  allege  that  he  executed  the  paper  with  a  reservation  or  upon  a  condition  in 
respect  of  the  filling  of  such  blanks,  and  this,  whether  the  blanks  to  be 
filled  have  reference  to  the  penalty  of  the  bond,  the  names  of  co-sureties,  or 
other  thing. 

2.  The  apparent  authority  of  the  principal  in  an  obligation  which  has 
been  executed  in  blank  by  others  as  sureties,  to  fill  in  the  blanks  in  an  appro- 
priate manner,  may  be  implied  from  the  facts  and  circumstances  attending 
the  transaction,  and  may  be  shown  by  parol; — and  this  rule  applies  to  instru- 
ments under  seal  as  well  as  to  those  which  are  not  under  seal. 

3.  According  to  the  ancient  doctrine  of  the  common  law,  a  parol  authority 
was  not  adequate  to  authorize  an  alteration  or  addition  to  a  sealed  instru- 
ment,— the  authority  must  have  been  of  equal  dignity  with  the  instrument 
itself; — so  that  a  paper  signed  and  sealed  in  blank,  even  with  verbal  author- 
ity to  fill  the  blanks,  which  should  afterwards  be  done,  was  void  as  to  the 
parties  so  signing  and  sealing,  unless  they  afterwards  delivered,  or  acknowl- 
edged or  adopted  it.  Upon  this  doctrine  was  based  the  case  of  The  People  v. 
Organ,  27  111.  29.  But  this  old  technical  rule  has  yielded  in  operation,  in 
this  respect,  at  least,  of  filling  blanks  in  official  bonds,  to  the  application  of 
the  more  modern  doctrine  of  estoppel  in  pais. 

4.  As  to  the  name  of  the  office  in  respect  to  which  a  bond  is  proposed  to 
be  given,  and  which  was  in  blank  in  the  paper  when  signed  by  the  sureties, — 
it  might  be  rendered  certain  by  reading  the  blank  bond  in  the  light  of  sur- 
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rounding  circumstances,  which  is  always  admissible  to  ascertain  the  meaning 
of  a  written  instrument.  In  this  case  the  blank  bond  itself  recited  that  the 
office  was  one  "in  the  city  of  Chicago,"  to  which  the  "above  bounden"  had 
been  elected  or  appointed;  and  it  was  to  the  office  of  treasurer  of  that  city 
which  the  "above  bounden"  party,  who  had  already  signed  the  bond,  had  just 
been  elected.  Thus,  there  could  be  no  uncertainty  in  the  minds  of  the  sure- 
ties what  office  was  intended. 

5.  Furthermore,  by  the  law  the  amount  of  the  penalty  in  the  city  treas- 
urer's bond  was  to  be  determined  upon  by  the  common  council,  to  be  fixed  by 
them  in  such  amount,  not  less  than  a  given  sum,  that  they  should  deem  the 
safety  of  the  city  required.  This  provision  of  law  was  deemed  to  strengthen 
the  inference  of  an  implied  authority  to  fill  the  blank  for  the  penal  sum, — it 
not  being  one  to  be  fixed  by  agreement  of  parties,  as  in  the  case  of  ordinary 
bonds. 

6.  Same — of  notice  to  the  obligee  as  to  sureties  signing  upon  condition.  The 
mere  fact  that  the  obligee  in  a  bond  has  knowledge  at  the  time  he  receives  it 
that  there  were  blanks  in  the  instrument  which  had  been  filled  subsequent  to 
the  signing  by  the  sureties,  and  in  their  absence,  will  not  operate  to  affect  the 
obligee  with  notice  of  any  secret  conditions  upon  which  the  sureties  may  have 
signed  the  bond. 

7.  It  is  not  every  defect  on  the  face  of  a  bond  which  has  been  signed  in 
blank,  which  will  operate  as  notice  to  the  obligee,  or  put  him  upon  inquiry  in 
respect  to  conditions  upon  which  the  sureties  may  have  signed  it.  The  imper- 
fection upon  the  face  of  the  bond  which  is  to  have  such  effect,  must  be  of  such 
a  character  that  it  points  towards,  indicates,  and  excites  suspicion  of,  the 
particular  matter  of  defence  alleged  against  the  instrument,  and,  as  an  ordi- 
narily prudent  man,  to  put  the  obligee  to  make  inquiry  as  to  the  existence 
of  the  very  thing  which  is  set  up  in  defeat  of  the  instrument. 

8.  But  in  the  case  of  an  official  bond,  in  which  the  blank  had  reference  to 
the  penal  sum,  and  that  penal  sum  was,  by  law  to  be  fixed  by  the  municipal 
authority,  who  were  to  approve  and  receive  the  bond,  the  fact  that  the  obligees 
knew  that  the  instrument,  at  the  time  it  was  signed,  was  in  blank  in  respect 
to  the  penalty,  would  not  operate  to  put  them  upon  inquiry  to  learn  whether 
the  sureties  had  signed  the  paper  upon  condition  that  the  penal  sum  should 
not  exceed  a  certain  amount. 

9.  In  such  case,  knowledge  on  the  part  of  the  obligees  of  the  unfilled 
blank  for  the  penalty  would  be  but  knowledge  of  the  apparent  implied 
authority  with  which  the  law  clothes  the  principal  obligor  to  fill  it,  and  con- 
sequently could  afford  no  ground  of  suspicion  of  any  want  of  authority,  nor 
indicate  any  bad  faith  on  the  part  of  the  obligees  in  receiving  the  bond  with 
such  knowledge. 

10.  Official  bonds — within  what  time  to  be  filed — whether  limitation  in  the 
law  is  mandatory,  or  merely  directory.     The  charter  of  a  city  provided  that  all 
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city  officers  who  were  required  to  give  bonds  for  faithful  performance  of 
official  duties,  should  "file  their  bonds  with  the  city  clerk  within  fifteen  days 
after  their  election,"  etc.  The  charter  further  provided  that  when  bonds 
should  not  be  filed  with  the  city  clerk  within  fifteen  days  after  the  official 
canvassing  of  the  votes,  "  the  person  so  in  default  should  be  deemed  to  have 
refused  said  office,  and  the  same  should  be  filled  by  appointment  as  in  other 
cases."  And  in  case  a  bond  so  filed  should  not  be  approved,  and  a  satis- 
factory bond  should  not  be  filed  within  fifteen  days  after  such  disapproval, 
the  person  so  in  default  should  "  be  deemed  to  have  refused  said  office,  and 
the  same  should  be  filled  as  above  provided."  And  further, — the  charter 
made  it  "the  duty  of  the  clerk  to  notify  all  persons  elected  to  office,  of  their 
election,  and  unless  such  persons  should  respectively  qualify  within  fifteen 
days  thereafter  the  office  should  become  vacant."  It  was  held,  these  provisions 
in  respect  to  the  time  within  which  the  official  bonds  were  required  to  be  filed, 
were  not  mandatory,  but  merely  directory.  The  municipal  authorities  were 
empowered,  in  their  discretion,  to  declare  a  vacancy,  or  to  waive  the  default 
as  to  the  mere  time  of  filing  bond,  and  to  accept  and  approve  it  when  after- 
wards filed.  The  mere  default  in  that  regard  would  not,  of  itself,  operate  to 
vacate  the  office. 

11.  So,  in  this  case,  a  person  who  had  been  elected  to  the  office  of  treasurer 
of  such  city,  lodged  with  the  city  clerk,  within  the  fifteen  days  limited  in  the 
charter,  a  form  of  a  bond,  signed  by  himself  and  his  sureties,  but  in  blank  as 
to  the  names  of  the  obligors,  the  penalty,  the  date  of  the  instrument,  the  name 
of  the  office,  and  the  time  of  the  election,  and  this  paper  remained  in  the  hands 
of  the  clerk  until  after  the  expiration  of  the  fifteen  days,  and  was  then  with- 
drawn by  the  principal  obligor,  the  blanks  filled  by  his  direction,  and  the 
bond  then  approved  and  accepted  by  the  city  council  as  the  official  bond  of 
the  treasurer.  It  was  held,  it  was  entirely  competent  for  the  city  council  to 
waive  the  default  as  to  the  time  of  filing  the  bond,  which  was  but  a  ground  of 
forfeiture,  not  a  forfeiture  of  itself.  And  so  far  as  concerned  the  liability  of 
the  sureties  on  the  bond,  the  apparent  implied  authority  with  which  they  had 
clothed  their  principal  to  make  use  of  and  deliver  it  as  his  official  bond,  by 
signing  and  sealing  the  same  and  leaving  it  with  him,  was  a  continuing 
authority,  until  some  step  should  be  taken  by  them  towards  its  revocation. 
They  would  be  liable  upon  the  bond  to  the  same  extent  as  if  it  had  been  filed 
within  the  time  limited  by  the  charter. 

12.  Where  the  condition  of  the  bond,  in  such  case,  recited  that  the  princi- 
pal obligor  was  to  hold  the  office  "for  the  period  of  two  years,  and  until  his 
successor  should  be  duly  elected  and  qualified,  or  until  said  office  should  be 
otherwise  legally  vacated"  these  latter  words  would  not  be  regarded  as  having 
reference  to  the  contingency  of  not  filing  the  bond  within  the  time  limited  by 
the  charter,  and  that  if  not  filed  within  that  time  the  sureties  were  not  to  be 
liable.  The  words  would  be  deemed  to  refer  to  something  to  take  place  after 
the  delivery  and  acceptance  of  the  bond,  and  the  meaning  of   the  bond  was 
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construed  to  be  that  the  sureties  guaranteed  that  the  officer  elect  should  exe- 
cute his  official  duties  during  his  full  term  as  fixed  by  law,  unless,  after  the 
execution  and  delivery  of  the  bond,  the  office  should  be  legally  vacated. 

13.  Same — where  city  treasurer  is  his  own  successor — whether  balances  on  hand 
come  to  him  as  such  successor — liability  of  sureties.  Where  a  city  treasurer  is 
elected  as  his  own  successor,  as  respects  balances  in  his  hands  at  the  close  of 
his  first  term,  if  he  entered  them  in  his  treasury  books  as  actually  come  to 
his  hands  from  his  predecessor,  and  continued  from  time  to  time  to  return 
and  report  the  same  as  in  his  hands,  both  he  and  his  sureties  would  be  con- 
cluded, in  an  action  on  his  bond  for  the  second  term,  from  denying  that  these 
balances  did  actually  come  to  his  hands  as  treasurer.  It  was  his  duty,  upon 
his  second  term,  as  incoming  treasurer,  to  receive  the  treasury  balances  from 
his  predecessor,  and  the  law  would  transfer  any  balances  on  hand  to  his 
second  term. 

14.  Same — evidence  as  to  amount  in  hands  of  principal — sureties  concluded  by 
entries  of  principal.  Where  the  law  specially  requires  a  city  treasurer  to 
make  and  keep  his  accounts,  and  to  make  statements  thereof  at  specified 
periods,  under  oath,  and  to  make  certain  monthly  and  annual  reports,  also 
under  oath,  in  respect  to  his  receipts  and  disbursements,  and  balances  on 
hand,  these  acts  being  within  his  official  duties,  for  the  performance  of  which 
the  conditions  in  his  official  bond  provide,  in  an  action  on  such  bond  the  sure- 
ties will  be  concluded  from  showing  that  the  amount  so  appearing  as  treasury 
balances  in  the  hands  of  their  principal  was  not  actually  in  the  treasury  at 
the  time. 

15.  Nor  would  it  be  competent  in  such  case  for  the  sureties  to  prove  that 
a  part  of  the  balance  shown  by  the  treasury  books,  reports,  etc.,  to  have  been 
on  hand  at  a  certain  time,  was  actually  loaned  out  for  the  benefit  of  the  city, 
because  there  being  no  authority  for  the  treasurer  so  to  employ  the  public 
money,  the  fact,  if  proven,  would  simply  show  a  breach  of  the  bond. 

16.  Officer — making  profit  on  public  funds.  Where  a  treasurer  of  public 
funds  receives  interest  from  the  use  or  loaning  of  such  funds,  such  interest 
will  not  belong  to  the  officer  as  the  perquisites  of  his  office. 

Appeal  from  the  Appellate  Court  for  the  First  District. 

An  action  of  debt  was  brought  in  the  circuit  court  of  Cook 
county,  by  the  city  of  Chicago,  against  David  A.  Gage,  late 
treasurer  of  the  city  of  Chicago,  and  John  B.  Sherman  and 
others  as  sureties  upon  what  was  alleged  to  be  the  official 
bond  of  said  Gage,  to  recover  a  sum  of  money  which  it  was 
alleged  he  had  refused  to  pay  over  to  his  successor  in  office. 
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Pleas  of  non  est  factum  were  filed  by  all  of  the  defendants 
and  verified  by  a  part  of  the  sureties.  Issues  were  formed 
thereon,  and  upon  the  breaches  assigned,  by  proper  pleas,  and 
upon  the  issues  thus  formed  a  trial  was  had  in  the  circuit  court 
resulting  in  a  verdict  against  the  defendants  for  $1,000,000 
debt,  the  penalty  of  the  bond,  and  $507,703.58  damages,  upon 
which  judgment  was  rendered.  The  defendants  took  the  case 
to  the  Appellate  Court  for  the  First  District,  where  the  judg- 
ment was  reversed,  and  the  city  appealed  from  the  judgment 
of  the  Appellate  Court  to  this  court. 

The  facts  upon  which  the  questions  of  law  arise  are  as  fol- 
lows: 

That  on  the  7th  day  of  November,  1869,  David  A.  Gage 
was  duly  elected  treasurer  of  the  city  of  Chicago ;  that  he 
duly  qualified,  gave  the  bonds  required  by  law,  and  entered 
upon  and  discharged  the  duties  of  said  office  for  the  space  of 
two  years,  and  on  the  7th  day  of  November,  1871,  he  was 
duly  elected  his  own  successor  in  said  office ;  that  all  the 
records  in  the  treasurer's  and  comptroller's  offices  of  the  city 
of  Chicago  were  destroyed  by  fire  on  the  8th  and  9th  of 
October,  1871;  that  on  the  13th  of  February,  1872,  Gage 
reported  to  the  comptroller  that  there  was  in  the  treasury  of 
the  city,  on  the  said  9th  day  of  October,  1871,  the  sum  of 
$645,749.48  cash,  which  sum  was  adopted  as  a  basis  of  future 
monthly  reports  required  by  law  to  be  made  by  the  said 
treasurer,  adding  to  said  sum  his  receipts  of  revenue  from  all 
sources,  and  deducting  all  disbursements  made  by  him  on 
account  of  the  said  city.  From  these  reports,  made  monthly, 
under  oath,  it  was  made  to  appear  that  on  the  16th  day  of 
December,  1873,  the  date  of  the  expiration  of  the  second 
term  of  office,  there  was  in  Gage's  hands,  as  treasurer  of  said 
city,  the  sum  of  $965,780.81,  of  which  sum  Gage  paid  over  to 
his  successor,  the  late  Daniel  O'Hara,  the  sum  of  $458,077.23, 
leaving  a  deficit  unaccounted  for  of  $507,703.58;  that  this 
action  was  brought  in  the  circuit  court  to  recover  the  amount 
of  this  deficit  against  said  Gage  and  the  other  defendants,  on 
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what  purported  to  be  his  official  bond,  for  the  second  term  of 
his  office,  to  which  he  was  elected  on  the  7th  of  November, 
1871. 

That  the  instrument  sued  upon  was  signed  by  the  par- 
ties claimed  to  be  sureties  whilst  it  was  a  blank  form. 

That  the  following  is  a  copy  of  said  instrument  as  it  now 
appears,  the  printed  words  of  the  same,  as  it  was  when  signed, 
being  in  Roman  letters,  and  the  words  inserted  thereafter  to 
fill  up  the  blanks,  being  in  italic: 

"  Official  Bond. — Know  all  men  by  these  presents,  that 
we,  David  A.  Gage,  William  F.  Tucker,  Albert  Crosby,  John 
B.  Sherman,  James  H.  Mc  Vicker,  John  A.  Bice,  Nathaniel  P. 
Wilder  and  George  W.  Gage,  of  the  county  of  Cook,  and 
State  of  Illinois,  are  held  and  firmly  bound  unto  the  city  of 
Chicago,  in  the  penal  sum  of  one  million  dollars,  lawful  money 
of  the  United  States,  for  the  payment  of  which  sum  of  money 
well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  exe- 
cutors and  administrators,  jointly  and  severally,  firmly  by 
these  presents. 

"  Sealed  with  our  seals,  and  dated  this  eleventh  day  of  De- 
cember, A. D.  1871. 

"The  condition  of  the  above  obligation  is  such,  that 
whereas  the  above  bounden,  David  A.  Gage,  was,  on  the 
seventh  day  of  November,  1871,  elected  to  the  office  of  treasurer 
in  and  for  the  city  of  Chicago,  to  hold  said  office  for  the 
period  of  two  years,  and  until  his  successor  shall  be  duly 
elected  and  qualified,  or  until  said  office  shall  be  otherwise 
legally  vacated : 

"Now,  therefore,  if  the  said  David  A.  Gage  shall  well  and 
faithfully  perform  and  discharge  the  duties  of  said  office,  as 
prescribed  and  required  by  law,  and  the  orders  and  ordi- 
nances of  said  city  of  Chicago,  and  shall  account  for  and  pay 
over  all  moneys  received  by  him  as  such  treasurer,  in  accord- 
ance with  law,  and  in  accordance  with  orders  or  ordinances 
heretofore  passed,  or  hereafter  to  be  passed,  by  the  common 
council  of  said  city,  in  conformity  with  law,  and  deliver  all 
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books,  papers,  and  all  other  property  belonging  to  said  city, 
to  his  successor  in  office,  then  this  obligation  to  be  void,  other- 
wise to  be  and  remain  in  full  force  and  effect. 

David  A.  Gage,  [Seal.] 

One  Dollar  Revenue  Stamp.  Wm.  F.  TUCKER,  [Seal.] 

December  11,  1871.  ALBERT  CROSBY,  [Seal.] 

D.  A.  Gage.  John  B.  Sherman,      [Seal.] 

J.  H.  McVicker,         [Seal.] 
John  A.  Rice,  [Seal.] 

N.  P.  Wilder,  [Seal.] 

George  W.  Gage,       [Seal.] 
"  Signed,  sealed  and  delivered  in  presence  of 

,  City  Clerk. 

Approved 187  . 

O.  K.  M.  F.  T." 
Indorsement:  "Document  No.  102.  Official  bond  of 
David  A.  Gage,  city  treasurer,  approved  by  the  common 
council  January  8,  1872,  C  T.  Hotchkiss,  clerk.  Presented 
to  the  mayor  for  his  approval  January  10,  1871,  C.  T. 
Hotchkiss,  clerk.  Approved  January  10,  1871,  Joseph  Medill, 
mayor.     Recorded  book  2,  page  31,  official  bonds." 

That  some  time  in  November,  1871,  about  the  15th  day  of 
said  month,  Robert  Clark,  Gage's  son-in-law,  at  the  instance 
of  said  Gage,  took  this  paper,  then  blank,  and  without  any 
writing  upon  it  except  the  signature  of  Gage,  and  went  to 
the  Union  Stock  Yards  to  secure  the  names  of  Mr.  Tucker 
and  Mr.  Sherman,  as  sureties;  that  upon  meeting  Tucker  he 
made  known  to  him  his  business,  and  requested  him  to  sign 
the  paper,  and  procure  Sherman  to  do  so.  Tucker  inquired 
of  Clark  what  was  to  be  the  amount  of  the  bond  and  who 
were  to  sign  it;  to  which  inquiry  Clark  replied  that  the 
amount  had  not  yet  been  fixed,  but  that  Tucker  could  find 
out  the  amount,  which  was  yet  to  be  fixed,  and  also  the  names 
that  should  be  on  it  when  he  qualified.  That  he  would  have 
to  go  down  and  qualify  to  the  bond.  That  Tucker  signed  it 
under  these  circumstances,  and   procured   Sherman  to  do  so. 


600  City  of  Chicago  v.  Gage  et  al.  [Sept. 


Statement  of  the  case. 


Upon  presenting  the  paper  to  Sherman,  Sherman  inquired  of 
Tucker  what  was  to  be  the  penalty  of  the  bond,  and  Tucker 
reported  to  him  the  representations  made  by  Clark;  Sherman, 
at  the  same  time,  saying  that  he  would  not  sign  it  at  all  if  the 
penalty  was  to  be  over  $250,000,  and  not  then  unless  the  co- 
sureties were  satisfactory  to  him,  but  whether  he  would  stand 
on  the  bond  as  surety  or  not,  he  would  reserve  until  he  had 
gone  down  to  acknowledge  the  bond.  That  Sherman  signed 
the  paper  under  these  circumstances;  that  neither  Sherman 
nor  Tucker  were  ever  called  upon  to  acknowledge  the  bond, 
and  never  did  acknowledge  it,  and  never  saw  it  again  until 
on  the  trial  of  the  cause  in  said  circuit  court;  and  never 
authorized  any  one  to  fill  up  the  bond,  and  never  ratified  or 
approved  the  bond  after  it  wasfilled  up. 

That  the  canvass  of  the  votes  cast  at  the  city  election  on 
November  7,  1871,  was  made  on  the  20th  day  of  November, 
1871;  that  on  the  27th  of  the  same  month,  Gage  lodged  with 
C.  T.  Hotchkiss,  city  clerk,  at  his  office  in  the  city  of  Chi- 
cago, the  paper  sued  upon  in  this  case,  signed  by  all  the  par- 
ties whose  names  appear  subscribed  thereto,  but  with  all  the 
blanks  of  the  original  form  still  unfilled.  That  the  paper 
remained  with  the  said  city  clerk  in  that  condition  until  the 
11th  day  of  December  following,  which  was  five  days  after 
the  expiration  of  the  time  provided  for  the  filing  of  his  offi- 
cial bond  as  limited  by  section  25  of  chapter  2  of  the  charter 
of  the  city  of  Chicago,  then  in  force,  which  section  is  as 
follows : 

"All  city  officers  who  are  required  by  the  provisions  of 
this  act,  or  by  any  legal  ordinance  passed  by  the  common 
council,  to  give  bonds  for  the  faithful  performance  of  their 
official  duty,  shall  file  their  bonds  with  the  city  clerk  within 
fifteen  days  after  their  election  or  appointment,  and  he  shall 
record  them,  when  approved,  in  a  book  kept  for  that  purpose." 

"  When  bonds  are  not  filed  with  the  city  clerk  within  fif- 
teen days  after  the  votes  shall  have  been  officially  canvassed, 
or  after  the  appointment  shall  have  been  made,  the  person  so 


1880.]  City  of  Chicago  v.  Gage  et  al.  601 

Statement  of  the  case. 

in  default  shall  be  deemed  to  have  refused  said  office,  and  the 
same  shall  be  filled  by  appointment,  as  in  other  cases." 

"If,  in  any  case,  any  official  bonds  so  filed  shall  not  be 
approved,  the  officer  filing  the  same  shall  file  a  new  and  sat- 
isfactory bond  within  fifteen  days  after  such  disapproval;  and 
in  case  of  a  failure  so  to  do,  he  shall  be  deemed  to  have 
refused  said  office,  and  the  same  shall  be  filled  as  above  pro- 
vided." 

Section  27,  chapter  2,  of  the  charter  provides  that  "it  shall 
be  the  duty  of  the  clerk  to  notify  all  persons  elected  or 
appointed  to  office,  of  their  election  or  appointment,  and 
unless  such  persons  shall  respectively  qualify  within  fifteen 
days  thereafter,  the  offices  shall  become  vacant." 

That  whilst  said  paper  remained  in  possession  of  said  city 
clerk  as  aforesaid,  Mr.  C.  C.  P.  Holden,  the  presiding  officer 
of  the  former  common  council  of  the  city,  which  held  its  last 
meeting  on  November  27  or  28,  1871,  but  was  re-elected  to 
this  council,  before  its  meeting  and  organization,  had  his 
attention  called  to  it;  that  on  the  said  11th  day  of  December, 
1871,  Gage  went  to  the  office  of  Hotchkiss,  the  city  clerk, 
stating  to  him  the  amount  of  the  required  penalty  (which 
Gage  had  previously  obtained  from  the  city  comptroller)  and 
requested  Hotchkiss  to  fill  up  the  blanks,  and  present  it  to 
the  common  council  that  evening.  Hotchkiss  declined  to  fill 
up  the  blanks,  saying  it  belonged  to  the  corporation  counsel 
to  do  that.  Hotchkiss,  the  city  clerk,  and  Mr.  Gage  then 
went  together  to  the  office  of  the  corporation  counsel,  taking 
said  paper  so  signed  in  blank  with  them  for  the  purpose  of 
having  the  blanks  therein  properly  filled  up.  That  M.  F. 
Tuley,  at  that  time  the  corporation  counsel,  was  not  in  his  office, 
but  Mr.  Clyde  was,  who  was  an  attorney  at  law,  then  in  the 
employ  of  the  city  of  Chicago  in  the  legal  department  of  said 
city,  as  assistant  to  the  corporation  counsel.  Gage  informed 
Clyde  that  the  bond  had  been  agreed  upon  for  $1,000,000, — 
the  bond  was  presented  to  Clyde,  and  he  filled  up  the  blanks. 
That   subsequently    said   paper,  the    blanks    being   filled    as 
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aforesaid,  was  returned  to  the  city  clerk  from  the  office  of  the 
corporation  counsel,  with  his  initials  thereon,  indicating  his 
approval  of  the  same,  and  was  on  the  8th  day  of  January, 
1872,  presented  to  and  approved  by  the  common  council  of 
the  city  of  Chicago  as  the  official  bond  of  said  Gage  for  the 
term  of  two  years  next  succeeding  his  last  election,  as  afore- 
said. 

Mr.  Francis  Adams,  and  Mr.  Sidney  Smith,  for  the 
appellant : 

I.  A  person  executing  a  bond,  knowing  that  there  are  blanks 
in  it  to  be  filled  up,  necessary  to  make  it  a  perfect  instrument, 
must  be  considered  as  agreeing  that  the  blanks  may  be  thus 
filled  after  he  has  executed  the  bond,  and  this  extends  to  the 
insertion  in  the  body  of  the  instrument  of  the  names  of  the 
sureties,  the  penalty,  etc.  Inhabitants  of  Berwick  v.  Hunt- 
ress, 53  Me.  89  ;  Crooher  v.  Smith,  5  Mass.  537 ;  United  States 
v.  Nelson  &  Myers,  2  Brock.  64;  Drury  v.  Foster,  2  Wall. 
24-28;  State  v.  Pepper  et  al.  31  Ind.  76-85;  McCormich  v. 
Bay  City,  23  Mich.  457;  State  v.  Young  et  al  23  Minn.  557; 
State  v.  Berger,  18  Serg.  &  E.  170;  Wiley  v.  Moore,  17  id. 
438;  Boardman  v.  Gore  et  al.  1  Stewart,  517;  Wright  v. 
Harris,  31  Iowa,  272;  Ex  parte  Kerwin,  8  Co  wen,  118;  Tex- 
irav.  Evans,  1  Anstruther,  228;  Butler  v.  United,  States,  21 
Wall.  272;  Eagleton  v.  Gutteridge,  11  M.  &  W.  465;  Bartlett 
v.  Board  of  Education,  59  111.  371,  and  cases  there  cited.  See 
also,  1  Greenleaf  on  Evidence,  Bedfield's  Ed.  section  568  a, 
note  9. 

When  the  blanks  are  filled  without  notice  to  the  obligee, 
there  can  be  no  question  as  to  the  validity  of  the  bond.  Dair 
v.  United  States,  6  Wall.  1 ;  Smith  v.  Board  of  Supervisors, 
59  111.  412;  Bartlett  v.  Board  of  Education,  id.  371. 

The  authorities  are  clear  that  a  specialty  may  be  changed, 
or  blanks  therein  properly  filled,  after  signing  and  sealing, 
by  express  parol  authority  not  in  writing.      Commonwealth  v. 
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Curry,  2  Dana,  143;  Speake  v.  United  States,  9  Cranch,  28; 
Drury  v.  Foster,  2  Wall.  24-28. 

In  the  case  at  bar,  it  is  only  in  relation  to  the  filling  up  of 
the  amount  of  the  penalty  that  any  debatable  question  can 
arise.  Filling  the  blanks  with  the  names  of  the  sureties 
signing,  or  the  insertion  of  a  date,  could  not  vitiate.  Neil 
v.  Morgan,  28  111.  524;  Bills  v.  Stanton,  69  id.  51. 

II.  Knowledge,  actual  or  constructive,  on  the  part  of  the 
obligee  in  a  bond,  that  the  instrument  was  signed  and  sealed 
by  the  sureties,  with  spaces  left  blank  therein  for  the  insertion 
of  the  penalty  and  the  names  of  the  sureties,  and  in  that  con- 
dition was  delivered  by  the  sureties  to  the  principal,  does  not 
impose  upon  the  obligee  the  duty  of  inquiring  as  to  the  cir- 
cumstances under  which  the  instrument  was  so  signed,  sealed 
and  delivered  to  the  principal.  State  v.  Young  et  al.  23  Minn. 
551. 

The  authorities  cited  supra  establish  the  proposition  that 
the  sureties,  by  such  signing,  sealing  and  delivery  to  the  prin- 
cipal, clothe  the  principal  with  apparent  power  to  fill  the 
blanks  in  such  appropriate  manner  as  may  be  necessary  to 
make  it  a  complete  and  perfect  instrument.  In  other  words, 
the  possession  of  the  instrument  by  the  principal,  thus  signed 
and  sealed  by  the  sureties,  is  evidence  of  authority  from  the 
sureties  to  the  principal  to  fill  the  blanks  in  an  appropriate 
manner.  Now,  knowledge  of  the  evidence  of  authority  is 
certainly  not  a  circumstance  to  induce  suspicion  as  to  the  ex- 
istence of  the  authority.  A  power  of  attorney  is  not  of  itself 
authority, — it  is  mere  evidence  of  authority,  so  that  in  the 
case  of  an  execution  by  the  sureties  to  the  principal  of  a 
power  of  attorney  to  fill  the  blanks,  brought  to  the  knowl- 
edge of  the  obligee,  it  would  be  just  as  logical  to  say  that 
such  evidence  should  create  suspicion  and  induce  inquiry,  as 
any  other  evidence  of  authority. 

It  may  be  said  that  a  power  of  attorney  would  be  higher 
evidence  of  authority  than  the  possession  of  the  instrument 
by  the  principal,  signed  and   sealed  by  the   sureties   as  de- 
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scribed  above,  but  this  does  not  affect  the  question,  which  is, 
whether  the  knowledge  of  the  obligee  of  evidence  that  the 
principal  has  authority  from  the  sureties  to  fill  the  blanks 
appropriately,  should  induce  doubt  and  inquiry  as  to  the 
existence  of  the  authority.  In  other  words,  whether  evi- 
dence of  the  existence  of  authority  should  induce  doubt  of  its 
existence, — whether  evidence  of  a  fact  should  phenominally, 
and  contrary  to  the  usual  rule,  induce  disbelief  instead  of 
belief  in  the  existence  of  the  fact.  The  opinion  of  the  court 
in  the  case  of  Bartlett  v.  Board  of  Education,  59  111.  364,  is 
in  harmony  with  the  proposition  under  discussion.  In  that 
case  there  was  no  claim  that  the  obligee  had  notice,  actual  or 
constructive,  that  the  bond  was  signed  in  blank,  and  the 
court,  in  view  of  this  fact,  say,  p.  371:  "We  feel  justified  in 
holding  that  when  a  bond  was  executed  as  this  was,  and  de- 
livered to  the  obligee  and  accepted  by  him,  without  notice  of 
any  change  of  filling  the  blanks,  it  may  be  inferred  that  the 
sureties  authorized  the  change,  and  the  instrument  will  be 
binding." 

It  has  been  claimed  that  this  language  is  authority  for  the 
position  that  notice  to  the  obligee  before  delivery  of  the  bond, 
that  the  blanks  were  filled  after  the  sureties  signed,  would 
invalidate  the  bond.  But,  obviously,  this  is  a  question  upon 
which  the  court  did  not  pass,  because  it  was  not  in  the  case, 
and  the  language  cited  does  not  support  such  position. 

An  analysis  of  the  language  will  make  this  evident. 
;  The  court  say  that  the  fact  that  the  sureties  authorized  the 
change  may  be  inferred.     Inferred  from  what?     Clearly  from 
preceding  facts  stated  in  the  opinion  of  the  court.     What  are 
those  preceding  facts?     These,  viz: 

The  bond  was  signed  by  the  sureties  with  the  blank  as  to 
the  amount  of  the  penalty  unfilled.  This  blank  was  subse- 
quently filled  with  the  amount  of  the  penalty  by  the  princi- 
pal in  the  bond,  and  the  approving  board  had  no  knowledge 
of  such  signing  in  blank  by  the  sureties. 
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Now,  it  is  clear  that  the  ignorance  of  the  obligee  of  the 
signing  in  blank  and  subsequent  filling  up,  is  not  a  fact  from 
which  the  authority  of  the  sureties  that  such  blanks  might 
be  so  filled  can  be  inferred.  The  existence  of  one  fact  can 
not  be  inferred  from  ignorance  of  another  fact.  The  obligee 
had  no  knowledge  that  the  bond  was  signed  in  blank,  ergo, 
the  sureties  authorized  the  principal  to  fill  the  blanks.  This 
might  serve  as  an  apt  illustration  of  a  non  sequitur,  but  would 
hardly  be  assigned  a  place  within  the  domain  of  reason.  It 
must  be  evident  that  such  ignorance  could  not  create  or 
contribute  in  any  degree  to  the  creation  of  authority  from 
the  sureties  to  the  principal  to  fill  the  blanks.  It  could  not, 
in  the  nature  of  things,  form  any  element  or  constituent  part 
of  the  basis  for  the  inference  of  the  fact  of  authority.  Logi- 
cally, therefore,  it  must  be  eliminated,  leaving  as  the  sole 
basis  of  the  inference  the  fact  that  the  sureties  placed  in  the 
possession  of  the  principal  an  official  bond,  signed  by  them, 
with  the  blank  for  the  amount  of  the  penalty  unfilled. 

III.  The  office  did  not  become  vacant  by  reason  of  Gage's 
failure  to  file  his  bond  within  fifteen  days  after  he  was  officially 
notified  of  his  election. 

Gage's  right  and  title  to  this  office  were  derived  directly 
from  the  people  by  the  election  itself,  which  occurred  on  the 
seventh  day  of  November,  and  not  by  the  declaration  and 
official  notice  of  such  election.  The  People  v.  Brewster,  15 
111.  492,  501  ;  The  People  v.  Cummings,  25  id.  325-28 ;  Mar- 
bury  v.  Madison,  1  Cranch,  49,  66. 

His  failure  to  file  his  bond  within  the  fifteen  days  rendered 
his  title  voidable  at  the  election  of  the  mayor  and  the  com- 
mon council,  so  that  they  might  have  removed  him  by  an 
appointment  of  his  successor,  as  in  the  case  of  Ross  v.  The 
People,  78  111.  375. 

That  is  to  say,  such  failure  did  not  of  itself  operate  to  va- 
cate the  office  and  oust  Gage.  Such  is  the  reasonable  con- 
struction, and  such  is  the  construction  which  courts  have 
placed  upon  statutes  in  terms  even  stronger  than  this.     State 
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v.  Toomer,  7  Rich.  (Law),  216-227;  Sproule  v.  Lawrence,  33 
Ala.  674.  These  cases  are  directly  in  point.  See  also,  Speake 
v.  United  States,  9  Cranch,  28 ;  Rex  v.  Loxdale,  1  Burr.  447 ; 
Kearney  v.  Andrews,  2  Stock.  Ch.  70;  State  v.  Churchill,  41 
Mo.  41;  The  'People  v.  Haddock,  12  Wend.  473,  480;  Hart- 
ford Insurance  Co.  v.  Walsh,  54  111.  1 64-8 ;  City  of  Chicago 
v.  The  People,  etc.  56  id.  334. 

IV.  Gage  is  conclusively  bound  by  his  treasury  record 
as  to  balances  shown  by  said  record  to  be  in  the  treasury. 
Hoyne  v.  Small,  22  Me.  14;  Sheldon  v.  Payne,  3  Selden,  453; 
Townsend  v.  OUn,  5  Wend.  207 ;  Matthews  v.  Dare,  20  Md. 
248 ;  Eastman  v.  Bennett,  6  Wis.  232 ;  Board  of  Trustees  v. 
Fenmore,  Cose.  (N.  J.  P.)  242 ;  Case  v.  Mills,  7  Hurls.  & 
Norm.  913. 

If  Gage  is  bound  by  the  treasury  record,  so  also  are  his 
sureties,  the  measure  of  responsibility  on  a  bond  being  the 
same  for  the  principal  and  the  sureties.  Rochester  City  Bank 
v.  Elwood,  21  N.  Y.  90;  Belloni  v.  Freeman,  63  id.  387-8; 
Gilbert  v.  Isham,  16  Conn.  525;  Patterson's  Appeal,  48  Penn. 
St.  345 ;  Patterson  v.  Guardians  of  the  Poor,  etc.  38  Eng.  L. 
and  Eq.  440;  Evans  v.  Keeland,  9  Ala.  42 ;  McGabe  v.  Raney, 
32  Ind.  309 ;  Willis  v.  Gallagher,  46  Penn.  St.  205  ;  United 
States  v.  Girault,  11  How.  27;  Baker  v.  Preston  et  al.  1  Gil- 
mer, 235 ;  The  State  v.  Grammer,  29  Ind.  530 ;  Pinksiaff  v. 
The  People,  59  111.  148  ;  Morley  v.  Town  of  Metamora,  73  id. 
394. 

Mr.  Wirt  Dexter,  Messrs.  Lawrence,  Campbell  & 
Lawrence,  and  Mr.  John  N.  Jewett,  for  the  appellees, 
after  an  elaborate  statement  of  the  facts,  the  pleadings,  and 
the  action  of  the  Appellate  Court,  made  the  following  among 
many  other  points  in  a  quite  lengthy  argument,  which  is  here 
considerably  condensed  : 

Those  parts  of  the  Appellate  Court  record  which  were 
specified  in  the  certificate  of  the  two  judges  of  that  court, 
and  their  certificate  of  the  facts  found  by  the  Appellate  Court, 
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should  have  been  certified  by  the  clerk  of  that  court,  and  filed 
in  the  Supreme  Court,  and  when  so  certified  and  filed,  consti- 
tute the  only  record  which  this  court  should  consider  in  the 
determination  of  the  present  appeal.  Appellate  Court  Act, 
sees.  8,  91,  88;  Laws  of  1877,  p.  154. 

It  is  a  well  settled  rule  of  this  court  that  error  can  not  be 
assigned  on  a  ruling  of  the  court  below,  unless  exceptions 
were  taken  to  the  same  at  the  time.  Vanderbilt  v.  Johnson, 
3  Scam.  48;  Smith  v.  Lush,  3  id.  411 ;  Smith  v.  Moore,  3  id. 
463;  Board  v.  Greenbaum,  39  111.  615;  McPherson  v.  Hall, 
44  id.  264;  Allen  v.  Payne,  45  id/339;  Smith  v.  Cahill,  17  id. 
367  ;  Alden  v.  Nichols,  68  id.  250;  Reynolds  v.  Hopper,  70  id. 
288. 

A  point  is  made  that  the  city  had  no  knowledge  that  the 
bond  in  suit  was  signed  in  blank,  but  the  Appellate  Court 
has  found  otherwise  upon  the  facts. 

Notice  to  the  city  clerk  of  the  infirmity  of  the  bond  was 
notice  to  the  city, — citing  Angell  &  Ames  on  Corp.  sec.  305  ; 
Danville  Bridge  Co.  v.  Pomeroy  et  al.  15  Pa.  St.  151 ;  Trenton 
Banking  Co.  v.  Woodruff  et  al.  2  Green  N.  J.  Eq.  117  ;  Custer 
v.  Tompkins  Co.  Bank,  9  Pa.  St.  27 ;  Wing  v.  Harvey,  27  Eng. 
L.  and  Eq.  140. 

The  law  constituted  the  city  clerk  the  agent  of  the  city  to 
receive  the  bond  in  suit,  and  it  was  his  duty  to  communicate 
to  the  city  whatever  came  to  his  knowledge  affecting  its 
validity,  and  notice  to  him  was  notice  to  the  city.  Porter  v. 
Bank  of  Rutland,  19  Vt.  410;  New  Hope,  etc.,  Bridge  Co.  v. 
Phoznix  Bank,  3  N.  Y.  156;  Selden  v.  Del.  and,  Hud.  Canal 
Co.  29  id.  634;  Ftdton  Bank  v.  New  York  and  Sharon  Canal 
Co.  4  Paige,  127;  Pitts.,  Ft.  W.  and  C.  By.  Co.  v.  Ruby,  38 
Ind.  294;  Great  Western  Raihvay  v.  Wheeler,  20  Mich.  419; 
McEwen  v.  Montgomery  County  Mut.  Ins.  Co.  5  Hill,  101 ; 
Dillon  on  Man.  Corp.,  sec.  39;  McCormiek  v.  Bay  City,  23 
Mich.  457;  Harrington  v.  School  District,  30  Vt.  155;  Hay  den 
v.  Templer  Co.  10  Mass.  397;  Nichols  v.  Boston,  98  id.  39; 
Smith  v.  Board  of   Water    Comrs.    38   Conn.    208;   Field  v. 
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Mayor,  etc.,  of  New  York,  6  N.  Y.  179;  Hall  v.  City  of  Buffalo, 
40  id.  193. 

Notice  to  Mr.  Clyde,  the  assistant  to  the  corporation  coun- 
sel, was  notice  to  the  city.  Williams  v.  Tatnall,  29  111.  533; 
Allen  v.  McCalla,  25  la.  464;  Bierce  v.  Red  Bluff  Hotel  Co. 
31  Cal.  165. 

The  alteration  of  the  bond  by  filling  it  up  after  its  signa- 
ture by  the  sureties  rendered  it  void  as  to  them.  The  contract 
of  suretyship  must  stand  as  it  is  actually  made,  and  it  can  not 
be  enlarged  or  extended  by  implication,  without  the  knowl- 
edge or  consent  of  the  surety  himself.  Stull  et  al.  v.  Nance, 
62  111.  55;  Miller  v.  Stewart,  9  Wheat.  703;  Leggett  et  al.  v. 
Humphreys,  21  How.  75;  Smith  v.  United  States,  2  Wall.  235. 

A  sealed  obligation  left  blank  as  to  amount,  etc.,  is  a  nullity, 
and  can  not  be  filled  up  and  made  valid  without  the  authority 
of  the  obligor.  Laus  v.  The  People,  3  Gilm.  327;  The  People 
v.  Organ  et  al.  27  111.  27;  Chase  v.  Palmer,  29  id.  306;  Church 
v.  Noble,  24  id.  291 ;  Bartlett  v.  Board  of  Supervisors,  59  id. 
364;  Ingraham  et  al.  v.  Edwards,  64  id.  526;  Clandaniel  v. 
Hastings,  5  Har.  408 ;  McNult  v.  McMahon,  1  Head,  98 ; 
The  People  v.  Kneeland,  31  Cal.  238 ;  Lovett  et  al.  v.  Adams 
et  al.  3  Wend.  380;  Smith  et  al.  v.  United  States,  2  Wall.  219; 
Pawling  v.  United  States,  4  Cranch,  219;  Doane  v.  Eldridge, 
16  Gray,  254;  Ayers  v.  Harness,  1  Ham.  (O.)  173;  Gilbert  v. 
Anthony,  1  Yerger,  149;  Byrn  v.  McClanahan,  6  Gill  &  J. 
250 ;  Parminter  v.  McDaniel,  1  Hill  (S.  C.)  267;  Boyd  v. 
Boyd,  2  N.  &  Mc.  125  ;  United  States  v.  Nelson,  1  Brock.  64; 
McKee  v.  Hicks,  2  Dev.  379;  Borden  v.  Southerland,  70  N.  C. 
528. 

While  we  insist  that  a  bond  under  seal,  executed  in  blank, 
standing  by  itself  and  upon  its  own  merits,  is  absolutely  void, 
there  are  authorities  of  respectable  courts,  sufficient  in  num- 
ber, perhaps,  to  establish  that  such  instruments  so  executed 
may  become  binding  upon  the  parties  under  conditions  which, 
when  fairly  analyzed,  resolve  themselves  into  these : 
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1.  When  the  blanks  are  filled  in  accordance  with  an  agree- 
ment or  understanding  made  at  the  time  of  the  signing. 

2.  When  the  paper,  signed  and  sealed  in  blank  as  to  its 
material  parts,  has  been  delivered  by  the  signer  to  another 
person,  subject  to  a  private  understanding,  and  has  been  filled 
up  in  perfect  form  and  delivered  to  the  obligee  in  such  perfect 
form,  as  a  completed  instrument,  by  such  other  person,  al- 
though in  violation  of  such  private  understanding,  the  obligee 
having  no  knowledge  or  notice  of  the  understanding,  and 
nothing  appearing  upon  the  face  of  the  instrument  to  excite 
suspicion. 

A  failure  to  file  the  bond  within  fifteen  days  after  the  can- 
vass, vacated  the  office  therein  described,  and  thereupon  all 
liability  upon  the  bond  terminated.  Charter  of  Chicago,  eh. 
2,  sees.  2,  3,  22,  25,  27;   The  People  v.  Percells,  3  Gilm.  59. 

Our  next  position  is,  that  the  bond  was  limited  to  the  term 
which  became  vacant,  and  that  it  fell  with  that  term.  The 
principle  is  well  settled,  that  when  it  is  made  the  duty  by  law 
of  officers  at  a  given  time,  or  on  the  happening  of  an  event, 
to  make  an  appointment,  or  to  cause  an  election  to  be  held, 
to  fill  an  office,  their  neglect  to  make  such  appointment,  or 
cause  such  election  to  be  held,  can  not  extend  the  liability  of 
the  sureties  upon  the  bond  of  the  officer  holding  over  by 
reason  of  such  neglect,  but  the  provision  of  law  imposing  the 
duty  to  appoint  or  elect  enters  into  the  obligation,  and  the 
sureties  are  presumed  to  contract  on  the  faith  of  it,  and  their 
liability  terminates  when  in  due  course  of  law  such  appoint- 
ment or  election  should  have  been  made.  County  of  Wapello 
v.  Bingham  et  al.  10  With.  43;  8.  0.  Society  v.  Johnson, 
1  McCord,  41;  United  States  v.  Nicholl,  12  Wheat.  505;  Walsh 
v.  Bailie,  10  Johns.  180;  United  States  v.  Boyd,  15  Pet.  187; 
Riddell  v.  School  District,  15  Kan.  168;  Mayo?-  v.  Horn,  2 
Del.  190;  Chelmsford  County  v.  Demerest,  7  Gray,  1;  Mayor 
of  Rahway  v.  Croivell,  40  N.  J.  (Law)  207;  Winneshiek  Co. 
v.  Maynard,  44  la.  15. 

39—95  III. 
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A  class  of  cases  is  cited  in  which  it  has  been  held  that  a 
provision  that  an  officer  shall  file  his  bond  or  take  the  oath 
of  office  within  a  prescribed  time,  without  more,  is  directory 
only.  Such  are  Kearney  v.  Andrews,  2  Stock.  (Ch.)  70,  The 
People  v.  Holly,  12  Wend.  480,  State  y.  Porter,  7  Ind.  204, 
Glidden  v.  Towle,  11  Foster  (N.  H.)  166,  State  v.  Churchill, 
41  Mo.  41,  and  State  v.  County  Court,  44  id.  231. 

In  these  cases  there  were  no  accompanying  provisions,  as  in 
this  case,  defining  the  penalty  and  the  consequences  of  the 
failure  to  file  the  bond  within  the  time  fixed,  such  as  "shall 
be  deemed  to  have  refused  to  serve,"  the  office  "shall  become 
vacant,"  and  "shall  be  filled  by  appointment,"  etc.  State  v. 
Tucker,  54  Ala.  205. 

The  sureties  of  a  public  officer  can  not  be  held  liable  for 
money  received  by  such  officer  before  the  execution  of  the 
bond,  unless  the  money  remained  on  hand  at  the  time  of  its 
execution.  Inhabitants,  etc.  v.  Randall,  105  Mass.  295 ; 
Farrar  v.  United  States,  5  Pet.  374 ;  United  States  v.  Boyd, 
15  id.  208 ;  United  States  v.  Eel-ford's  Exr.  1  How.  262 ;  United 
States  v.  Boyd,  5  id.  48;  Breece  v.  United  States,  17  id.  443; 
Nolley  v.  County  Court,  11  Mo.  287;  State  v.  Rhodes,  6  Nev. 
352;  Mahaska  v.  Ingalls,  16  la.  85;  Besslnger  v.  Dickenson, 
20  id.  261;  Paw  Paw  v.  Eggleston,  25  Mich.  36;  Detroit  v. 
Webber,  29  id.  24;  Bissell  v.  Saxton,  66  N.  Y.  55;  Patterson 
v.  Inhabitants,  etc.,  38  N.  J.  (Law)  256;  Vivian  v.  Otis,  24 
Wis.  518. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

It  is  insisted  by  appellants  that  the  instrument  in  question 
is  a  nullity  as  to  the  sureties,  they  having  signed  it  with  the 
blanks  in  it  which  it  had,  and  those  blanks  being  subsequently 
filled  without  their  consent  or  knowledge,  and  the  case  of  The 
People  v.  Organ,  27  111.  29,  is  referred  to  in  support  of  the 
position.  That  case  does  decide,  that  the  filling  the  blank  in 
a  bond  with  the  amount  of  the  penalty,  after  the  sureties  had 
executed  it,  without  their  knowledge  or  consent,  rendered  it 
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void,  as  to  them.  But  that  decision  was  made  under,  and  in 
conformity  to,  the  ancient  doctrine  of  the  common  law  that 
an  authority  to  execute  a  sealed  instrument  for  another  must 
be  of  as  high  a  character  as  the  instrument,  and  therefore  that 
a  parol  authority  was  not  adequate  to  authorize  an  alteration 
or  addition  to  a  sealed  instrument;  the  decision  recognizing 
as  the  rule  that  a  paper  signed  and  sealed  in  blank,  even  with 
verbal  authority  to  fill  the  blank,  which  is  afterwards  done, 
is  void  as  to  the  parties  so  signing  and  sealing,  unless  they 
afterwards  deliver,  or  acknowledge,  or  adopt  it.  Among  the 
cases  there  cited  in  support  of  the  decision  was  that  of  United 
States  v.  Nelson  &  Meyers,  2  Brock.  64,  decided  by  Chief  Justice 
Marshall.  That  was  the  case  of  a  paymaster's  official  bond. 
There  were  blanks  there  which  were  filled  after  signing,  and 
they  were  identical  with  those  here,  to-wit:  amount  of  penalty, 
names  of  sureties,  date,  and  name  of  office.  The  question  was 
whether  authority  to  fill  the  blanks  should  be  implied,  and 
that  great  judge,  with  much  hesitation,  held  that  it  should 
not.  But  he  admitted  that  express  authority  would  have 
been  sufficient,  and  asserted  that  but  for  the  ancient  distinc- 
tion between  sealed  and  unsealed  instruments  in  this  regard, 
implied  authority  would  exist;  that  Speahe  v.  United  States, 
9  Cranch,  28,  (where  an  express  parol  authority  had  been 
declared  suflficient,)undoubtedly  went  far  towards  establishing 
the  sufficiency  of  implied  authority  in  such  cases,  and  he  pre- 
dicted that  the  Supreme  Court  would  probably  completely 
abolish  the  distinction  in  this  particular  between  sealed  and 
unsealed  instruments,  and  concluded  his  opinion  as  follows: 
"I  say  with  much  doubt,  and  with  a  strong  belief  that  this 
judgment  will  be  reversed,  that  the  law  on  this  verdict  is,  in 
my  opinion,  with  the  defendants."  The  prediction,  as  will  be 
seen,  has  been  verified,  though  the  judgment  was  not  reversed, 
the  case  not  having  been  carried  any  farther. 

In  Smith  v.  Crooker,  5  Mass.  538,  Chief  Justice  Parsons, 
in  the  case  of  the  official  bond  of  a  town  treasurer,  laid  down 
the   rule   in   general   terms,    that   a   party  executing  a   bond 
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"  knowing  that  there  are  blanks  in  it  to  be  filled  up  by  insert- 
ing particular  names  or  things,  must  be  considered  as  agree- 
ing that  the  blanks  may  be  thus  filled  after  he  has  executed  the 
bond."  Although  that  was  but  the  case  of  the  writing  in  of 
the  name  of  the  surety  after  he  had  signed  the  bond,  the  rule 
is  laid  down  generally,  and  is  the  one  which  courts  subse- 
quently have  declared,  and  which  agrees  with,  as  we  consider, 
the  now  prevailing  doctrine. 

Butler  v.  United  States,  21  Wall.  272,  decided  by  the  Supreme 
Court  of  the  United  States  in  1874,  was  a  suit  upon  an  inter- 
nal revenue  collector's  bond  in  the  penalty  of  $15,000,  executed 
by  Emory  as  principal,  and  by  Butler  and  others  as  sureties. 
Butler  pleaded  that  when  he  signed  and  sealed  the  bond  it 
was  a  printed  form,  with  names,  dates  and  amount  of  penalty 
in  blank;  that  he  delivered  it  to  Emory  under  an  express 
agreement  that  the  latter  should  fill  the  blank  with  a  penalty 
of  only  $4000,  and  procure  two  other  sureties  in  the  District 
of  Columbia  each  worth  $5000,  otherwise  the  bond  was  not 
to  bind  Butler,  and  not  to  be  delivered,  but  returned  to  him. 
That  Emory  fraudulently  filled  the  bond  with  a  penalty  of 
$15,000,  and  with  two  additional  sureties,  neither  of  whom 
resided  in  said  District  or  was  worth  $5000,  but  insolvent. 
This  plea  was  held  bad. 

The  court  say:  "Every  blank  space  in  the  form  was  open. 
To  all  appearances  any  sum  that  should  be  required  by  the 
government  might  be  designated  as  the  penalty,  and  the 
names  of  any  persons  signing  as  co-sureties  might  be  in- 
serted in  the  space  left  for  that  purpose.  It  was  easy  to  have 
limited  this  authority  by  filling  the  blanks,  and  the  filling  of 
any  one  was  a  limitation  to  that  extent.  By  inserting  in  the 
appropriate  places  the  amount  of  the  penalty,  or  the  names 
of  the  sureties  or  their  residences,  Butler  could  have  taken 
away  from  Emory  the  power  to  bind  him  otherwise  than  as 
thus  specified.  This,  however,  he  did  not  do.  Instead,  he 
relied  upon  the  good  faith  of  Emory,  and  clothed  him  with 
apparent  power  to  fill  all  the  blanks  in  the  paper  signed  in 
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such  appropriate  manner  as  might  be  necessary  to  convert  it 
into  a  bond  that  would  be  accepted  by  the  government  as 
security  for  the  performance  of  his  contemplated  official  duties. 
It  is  not  pretended  that  the  acts  of  Emory  are  beyond  the 
scope  of  his  apparent  authority.  The  bond  was  accepted  in 
the  belief  that  it  had  been  properly  executed.  There  is  no 
claim  that  the  officer  who  accepted  it  had  any  notice  of  the 
private  agreement.  He  acted  in  good  faith,  and  the  question 
now  is,  which  of  two  innocent  parties  shall  suffer?  The 
doctrine  of  Davis9  case  is,  that  it  must  be  Butler,  because  he 
confided  in  Emory  and  the  government  did  not.  He  is,  in 
law  and  equity,  estopped  by  his  acts  from  claiming,  as  against 
the  government,  the  benefit  of  his  private  instructions  to  his 
agent." 

We  have  quoted  thus  at  length  from  the  fact  that  this  case 
so  fully  covers  the  ground  of  the  case  before  us,  and  enun- 
ciates the  modern  doctrine  of  courts  upon  this  subject,  especially 
in  respect  of  official  bonds,  and  see  Dai?*  v.  United  States,  6 
Wall.  1;  Drury  v.  Foster,  2  id.  24. 

Inhabitants  of  South  Berwick  v.  Huntress,  53  Me.  89  (1865), 
was  an  action  upon  a  collector's  official  bond.  It  is  a  very 
well  considered  case  and  is  directly  in  point,  holding  "that  a 
party  executing  a  bond  knowing  that  there  are  blanks  in  it  to 
be  filled  up,  necessary  to  make  it  a  perfect  instrument,  must 
be  considered  as  agreeing  that  the  blanks  may  be  thus  filled 
after  he  has  executed  the  bond,"  and  that  this  rule  extends  to 
the  filling  up  of  the  blank  for  the  penal  sum  in  the  bond, 
remarking  upon  the  penalty  being  viewed  as  almost  a  matter 
of  form,  the  condition  being  the  essential  portion  embracing 
the  real  obligation. 

The  same  doctrine  of  implied  authority  in  such  case  was 
also  asserted  in  the  case  of  State  v.  Pepper,  31  Ind.  76,  (1869.) 

McOormick  v.  Bay  City,  23  Mich.  457,  (1871,)  was  a  suit 
upon  a  bond  given  to  secure  the  official  conduct  of  the  comp- 
troller of  Bay  City.  McCormick,  one  of  the  sureties,  offered 
to  prove,  as  a  defence,  that  McKinney,  the  principal,  induced 
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him  to  sign  the  bond  while  the  names  of  the  sureties  ami  the 
penalty  were  in  blank,  but  under  an  agreement  that  he  was 
not  to  use  it  unless  he  obtained  certain  specified  sureties,  and 
that  he  delivered  the  bond  contrary  to  this  agreement.  But 
this  was  held  to  be  no  defence,  on  the  ground  that  McCor- 
mick  made  McKinney  his  agent  to  complete  and  deliver  the 
instrument,  and  having  authorized  his  agent  by  visible 
authority  to  fill  up  and  deliver  it,  and  the  only  limit  to  his 
apparent  authority  being  by  secret  instructions,  he  was  bound 
by  McKinney's  acts. 

The  court  say:  "¥e  have,  then,  a  case  of  a  person  who 
has  entrusted  another  with  power  to  fill  up  and  procure  sig- 
natures to,  and  deliver  an  official  bond,  and  taken  no  steps  to 
prevent  an  abuse  of  his  agency,  and  we  have,  as  a  conse- 
quence, the  acceptance  of  the  bond  without  negligence, 
and  the  obtaining  by  means  of  it  of  an  important  public 
office,  and  the  control  of  public  funds.  We  can  conceive  of 
no  stronger  case  for  the  doctrine  of  estoppel,  and  we  approve 
the  rules  recognized  in  State  v.  Pepper,  31  Ind.  76,  and  cases 
there  cited,  and  in  State  v.  Peck,  53  Me.  284,  and  Inhabitants 
of  South  Berwich  v.  Huntress,  53  Me.  89." 

In  the  case  of  State  v.  Young  et  al.  23  Minn.  551,  (1877,) 
in  a  suit  upon  the  official  bond  of  a  county  treasurer,  the  bond 
had  been  signed  by  the  sureties  with  a  blank  in  the  place  for 
the  penal  sum,  and  by  the  principal  delivered  to  the  county 
auditor,  and  afterward  the  blank  was  filled  by  the  county 
auditor  by  the  direction  of  the  board  of  county  commission- 
ers with  the  sum  of  $25,000,  in  the  absence  of  the  sureties. 
The  sureties  were  held  liable,  the  court  holding  that  parol 
authority  is  sufficient  to  authorize  the  filling  of  a  blank  in  a 
sealed  instrument,  and  that  such  authority  may  be  given 
in  anyway  by  which  it  might  be  given  in  case  of  an  unsealed 
instrument;  that  such  authority  may  be  implied  from  circum- 
stances; that  there  was  there  an  apparent  implied  authority  to 
the  board  upon  which  they  had  a  right  to  act;  that  the  sure- 
ties were  estopped  from  denying  the  existence  of  the  apparent 
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and  presumptive  state  of  facts  which  they,  by  their  conduct, 
had  authorized  the  board  to  believe  and  act  upon;  and  that 
the  apparent  authority  with  which  they  clothed  the  board 
must  be  held  to  be  the  real  authority. 

These  authorities  declare  the  now  prevailing  rule  upon  this 
subject,  and  the  reasons  of  the  rule.  They  sufficiently  show 
that  the  courts  have  entirely  drifted  away  from  the  decision 
in  the  case  of  The  People  v.  Organ.  Or  rather,  perhaps  it 
may  more  properly  be  said,  that  the  old  technical  rule  of  the 
common  law  upon  which  that  decision  was  based  has  become 
overborne  in  operation,  in  this  respect  at  least,  of  filling 
blanks  in  official  bonds,  by  the  application  of  the  doctrine  of 
estoppel  in  pais,  a  principle,  at  least  in  its  present  broadness 
of  scope,  of  modern  growth.  The  first  distinctive  enuncia- 
tion in  England  of  the  branch  of  estoppel,  known  as  estoppel 
by  conduct,  is  said  to  have  been  in  Pickard  v.  Sears,  6  Ad. 
&  E.  469,  and  in  this  country  in  Welland  Canal  Co.  v.  Hatha- 
way, 8  Wend.  480.     See  Bigelow  on  Estoppel,  473,  476. 

This  court  has  since  departed  from  that  case  of  The  People 
v.  Organ,  and  placed  itself  in  harmony  with  the  class  of 
authorities  which  have  been  cited. 

In  Bartlett  v.  Board  of  Education,  59  111.  364,  the  official 
bond  of  the  treasurer  of  a  school  district  had  been  signed  by 
the  sureties  with  a  blank  in  it  for  the  penalty,  and  the  blank 
was  afterward  filled  by  the  principal  obligor  with  the  amount 
of  the  penalty,  in  the  absence  and  without  the  knowledge  or 
consent  of  the  sureties,  and  the  bond  was  held  valid  as  to 
them  on  the  ground  that  it  might  be  inferred  from  the  cir- 
cumstances that  the  sureties  authorized  the  filling  of  the 
blank. 

This  decision  was  based  upon  a  different  line  of  authorities 
from  those  in  the  former  case,  and  in  repudiation  of  the  old 
rule  then  acted  upon;  among  the  authorities  on  which  the 
last  decision  was  based  being  the  case  of  Texira  v.  Evans, 
referred  to  in  1  Anstruther,  228,  where  Evans,  wanting  to 
borrow  money,  executed  his  bond  with  blanks  for  the  name 
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and  sum,  and  sent  an  agent  to  raise  money  on  the  bond. 
Texira  lent  £200  on  it,  and  the  agent  accordingly  filled  up 
the  blanks  with  that  sum  and  Texira's  name,  and  delivered 
the  bond  to  him.  On  non  est  factum  pleaded,  Lord  Mansfield 
held  it  a  good  deed;  that  parol  authority  to  fill  the  blanks 
was  valid. 

In  Smith  v.  Board  of  Supervisors,  59  111.  412,  the  official 
bond  was  signed  by  the  sureties  and  left  with  the  principal 
obligor  and  he  delivered  it  to  the  obligee  in  violation  of  a 
secret  understanding  between  himself  and  the  sureties,  not 
known  to  the  obligee,  and  the  instrument  was  held  binding 
upon  the  ground  that  the  possession  of  the  bond  so  signed 
clothed  the  principal  with  apparent  implied  unqualified 
authority  to  deliver  the  bond,  and  therefore  the  obligee  was 
justified  in  treating  with  him  as  in  fact  having  such  unquali- 
fied  authority;  and  see  Comstock  et  al.  v.  Gage,  91   111.  328. 

The  filling  up  of  all  the  other  blanks  in  the  bond  in  suit, 
except  that  for  the  penalty,  was  but  mere  form.  It  is  said 
the  name  of  the  office  was  not  stated,  and  that  so  there  was  an 
uncertainty  what  office  it  was,  in  respect  to  which  the  bond 
was  given.  There  was  none  at  all.  The  surrounding  cir- 
cumstances are  always  admissible  to  show  and  explain  the 
meaning  of  a  written  instrument.  Heading  this  bond  as  it 
was  signed,  in  the  light  of  the  surrounding  circumstances, 
there  could  be  no  possibility  of  doubt  that  the  office  in- 
tended was  that  of  treasurer  of  the  city  of  Chicago.  The 
bond  itself,  too,  recited  that  the  office  was  one  "in  and  for 
the  city  of  Chicago"  to  which  the  "above  bounden "  had 
been  elected  or  appointed  ;  and  it  was  to  the  office  of  treasurer 
of  that  city  to  which  the  first  "bounden"  in  the  bond,  to-wit, 
Gage,  had  just  been  elected.  The  provision  of  law  for  the 
fixing  of  the  amount  of  the  penalty  strengthened  the  infer- 
ence in  this  particular  case  of  an  implied  authority  to  fill  the 
blank  for  the  penal  sum;  it  not  being  one  to  be  fixed  by 
agreement  of  parties  as  in  the  case  of  ordinary  bonds.  By 
the  law  the  amount  of  the  penalty  was  to  be  determined  upon 
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by  the  common  council,  to  be  fixed  by  them  in  such  amount 
— not  less  than  $200,000 — that  they  deemed  the  safety  of  the 
interests  of  the  city  required.  Some  of  the  cases  cited  remark 
upon  the  penalty  being  in  a  certain  sense  almost  a  matter  of 
form.  The  condition  of  the  bond  is  the  essential  feature  of 
it;  it  states  what  the  sureties  undertake  for,  and  what  they 
are  liable  for.  The  penalty  but  limits  the  amount  of  the 
damages  which  can  be  recovered  from  them  for  the  breach 
of  their  undertaking. 

Appellees  claim  that  there  was  notice  here  on  the  part  of 
the  city  of  the  secret  understanding  of  the  sureties,  or  one  of 
them,  that  the  penalty  of  the  bond  was  not  to  be  more  than 
$250,000.  If  such  were  the  fact  we  would  agree  with  them 
as  to  the  fatal  eifect.  The  disagreement  is  in  regard  to  what 
facts  will  constitute  such  notice.  It  is  claimed  that  the  notice 
to  Hotchkiss,  the  city  clerk,  to  Holden,  the  alderman,  and  to 
Clyde,  the  clerk  in  the  office  of  the  corporation  counsel,  that 
the  blanks  in  this  bond  were  filled  subsequently  to  the  sign- 
ing of  the  bond  by  the  sureties,  and  in  their  absence,  was 
notice  to  the  city  of  such  fact,  and  that  that  would  be  suffi- 
cient notice  to  the  city  of  the  secret  condition  upon  which 
the  sureties  signed  the  bond. 

Waiving  the  question  whether  the  knowledge  by  the  per- 
sons named,  of  such  signing  in  blank  and  subsequent  filling 
of  the  blanks,  would  be  notice  of  such  facts  to  the  common 
council,  who  were  the  body  appointed  by  law  to  approve  and 
accept  the  bond,  and  thus  notice  to  the  city,  we  will  assume 
that  it  would.  But  we  can  not  then  assent  to  the  view  taken, 
that  the  knowledge  by  the  city  of  those  facts  affected  the 
city  with  notice  of  the  secret  condition  upon  which  the  sure- 
ties signed  the  bond. 

The  position  taken  is,  that  any  material  defect  whatever 
apparent  upon  the  face  of  the  bond  is  sufficient  to  give  notice 
of  the  actual  facts  respecting  the  condition  of  the  execution 
of  the  bond.  There  were  several  defects  here  apparent  upon 
the  face  of  the  bond,  but  no  one  of  them,  that  we   can  see, 
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should  affect  the  obligee  with  notice  that  it  was  the  under- 
standing of  the  sureties  that  the  penalty  of  the  bond  was  not 
to  be  more  than  $250,000,  or  put  them  upon  inquiry  on  the 
subject  to  ascertain  whether  it  was  not  to  beany  larger  than  that. 
Surely,  the  lack  of  a  date  in  the  bond  would  not  do  so;  nor 
the  absence  of  the  names  of  the  sureties  in  the  body  of  the 
bond;  nor  the  omission  of  the  name  of  the  office;  and  no 
more  so,  as  we  conceive,  did  the  blank  in  the  bond  for  the 
penal  sum.  This  could  not  excite  suspicion  of  there  having 
been  a  limitation  of  the  amount  of  the  penalty.  One  could 
reasonably  be  led  to  infer  no  more  from  it,  than  that  as  by 
the  law  the  amount  of  the  penalty  was  to  be  fixed  by  the 
common  council,  the  penal  sum  had  been  left  blank  to  be 
filled  in  when  the  common  council  should  have  determined 
what  the  amount  of  the  penalty  should  be.  Under  the  decisions, 
the  principal  obligor  had  an  apparent  implied  authority  to 
fill  up  the  blank,  and  the  blank  was  filled  by  his  direction. 
The  obligee  was  justified  in  assuming,  and  acting  upon  the 
assumption,  that  Gage  really  possessed  the  authority  with 
which  he  was  apparently  clothed.  Knowledge  of  the  unfilled 
blank  for  the  penalty  was  but  knowledge  of  the  implied  au- 
thority to  fill  it;  and  consequently  could  be  no  ground  of 
suspicion  of  the  lack  of  authority.  The  imperfection  upon 
the  face  of  the  bond  which  is  to  have  the  effect  of  the  notice 
contended  for,  must,  as  we  regard,  be  of  such  a  character  that 
it  points  towards,  indicates,  and  excites  suspicion  of  the  par- 
ticular matter  of  defence  alleged  against  the  instrument,  and, 
as  an  ordinarily  prudent  man,  to  put  the  obligee  to  make  in- 
quiry as  to  the  existence  of  the  very  thing  which  is  set  up  in 
defeat  of  the  instrument — as  in  this  case,  the  condition  of  the 
limitation  of  the  penalty  to  $250,000.  Every  one  of  the 
cases  cited  by  appellees'  counsel  are  cases  of  this  character. 
All  but  two  of  them  are  of  this  class,  namely:  where  in  the 
body  of  the  bond  several  persons  are  named  as  co-obligors, 
and  it  is  signed  by  only  a  portion  of  the  persons  named  in 
the  bond  as  obligors,  and  it  was  set  up  in  defence  to  the  bond 
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by  the  signers,  or  a  portion  of  them,  that  they  signed  the  bond 
upon  the  condition  and  agreement  that  all  or  certain  named 
of  the  obligors  mentioned  in  the  bond  were  to  sign  it  before 
delivery,  and  that  they  had  not  done  so.  In  such  case  the 
bonds  purported  to  be  the  bonds  of  those  who  never  executed 
them,  and  indicated  on  their  face  that  they  had  not  been  com- 
pleted according  to  the  original  intention,  and  properly  enough 
the  obligees  were  held  to  be  put  upon  inquiry  whether  those 
who  had  signed  consented  to  the  bonds  being  delivered  with- 
out the  signatures  of  the  others  who  were  named  as  co- 
obligors;  the  defect  in  the  bond  indicating  on  the  face  of  the 
instrument  the  very  thing  which  was  set  up  in  defeat  of  the 
bond. 

Of  the  other  two  cases  thus  cited,  one  was  that  of  the  era- 
sure of  the  signature  of  one  of  the  sureties  to  a  bond  before 
its  approval.  The  defence  was,  this  alteration  of  the  bond. 
The  alteration  was  apparent  on  the  face  of  the  bond. 

The  other  case  was  that  of  a  collector's  bond  being  altered 
after  its  execution,  by  reducing  the  amount  of  the  taxes  to  be 
collected,  without  the  knowledge  or  consent  of  the  sureties. 
The  alteration  appeared  upon  the  face  of  the  bond,  and  was 
held  notice  to  the  parties  receiving  it. 

Thus  it  will  be  seen  that  in  every  one  of  these  cases  the 
very  matter  of  exception  taken  to  the  validity  of  the  bond 
was  indicated  upon  the  face  thereof,  or  the  circumstance  of 
incompleteness  in  the  instrument  pointed  at  and  indicated  on 
the  face  of  the  bond  the  existence  of  that  particular  secret 
condition  or  agreement  which  was  set  up  as  attending  the 
signing  of  the  bond,  and  as  defeating  it. 

This  is  all  that  the  exhaustive  research  of  the  very  able 
counsel  for  appellees  has  produced  in  the  way  of  authority 
in  support  of  this  last  position,  that  a  defect  in  a  bond  is  no- 
tice;  and  we  do  not  consider  that  the  authorities  at  all  meet 
the  exigency  of  the  present  case. 

The  point  in  this  respect," of  notice,  is  not  whether  there 
was  knowledge  of  the  existence  of  these  blanks  unfilled,  but 
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whether  there  was  notice  of  this  secret  understanding  in  re- 
gard to  the  amount  of  the  penalty  of  the  bond.  It  is  in 
reality  a  question  of  good  faith," — whether  these  blanks  in 
the  bond  indicated  the  existence  of  the  secret  understanding 
as  to  the  amount  of  the  penalty,  and  should  have  put  the 
obligee  upon  inquiry  whether  the  sureties  consented  to  the 
delivery  of  a  bond  with  a  larger  penalty  than  $250,000.  We 
do  not  think  such  a  circumstance  as  the  blanks  in  the  bond 
was  in  any  way  indicative  of  such  a  secret  understanding,  or 
excited  any  suspicion  of  its  existence,  or  put  the  obligee  upon 
any  inquiry  as  to  such  an  understanding,  and  we  must  believe 
the  obligee  acted  in  entire  good   faith  in  taking  the  bond. 

The  cases  cited  by  appellees'  counsel  do  not,  as  we  view 
them,  decide  anything  to  the  contrary.  There  may  be  found 
in  one  or  more  of  them  some  such  general  expression  as  that 
the  instrument  when  delivered  must  be  perfect  on  its  face,  or 
otherwise  the  obligee  is  chargeable  with  notice  of  the  facts, 
and  can  not  claim  the  benefit  of  this  rule  of  protection;  but 
such  general  observation  must  be  taken  with  reference  to  the 
facts  of  the  particular  case,  and  as  applying  to  an  imperfec- 
tion of  the  character  there  appearing;  the  defect  in  the  case 
where  the  language  was  used  being,  as  before  said,  that  one 
whose  name  was  in  the  body  of  the  bond  had  not  signed  it. 

The  bond  signed  and  sealed  by  the  sureties  was  presented 
by  Gage  to  the  common  council  as  his  required  official  bond. 
The  common  council  were  not  to  suppose  that  the  sureties 
had  done  a  mere  idle  thing,  or  that  they  were  dealing  deceit- 
fully with  the  council,  in  tendering  this  bond  for  their  ac- 
ceptance, and  having  in  reserve  a  secret  understanding  which 
should  nullify  the  bond.  But  they  had  the  right  to  think 
the  sureties  meant  honestly,  and  intended  that  the  instrument 
they  had  signed  should  be  accepted  as,  and  serve  for,  the 
official  bond  of  Gage.  And  although  there  were  the  unfilled 
blanks  in  the  instrument,  they  saw  that  Gage  had  implied 
authority  to  fill  them  in  such  appropriate  manner  as  might 
be  necessary  to  make  it  such  that  it  would  be  accepted  by  the 
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common  council  as  Gage's  official  bond  as  city  treasurer,  as 
they  were  so  -informed  by  decisions  of  the  highest  courts  in 
the  land.  Of  course  then  the  blanks  m  the  bond  were  no 
indication  of  the  want  of  authority,  and  could  not  put  the 
obligee  upon  inquiry  as  to  its  existence. 

Another  point  which  is  made  against  the  validity  of  the 
bond  is;  that  failure  to  file  the  bond  within  fifteen  days  after 
the  canvass  vacated  the  office  therein  described,  and  thereupon 
all  liability  under  the  bond  terminated. 

The  position  is,  that  the  provision  requiring  a  bond  to  be 
filed  by  the  treasurer  elect  within  fifteen  days  after  the  official 
canvass  has  been  declared  is  mandatory,  and  that  a  failure  to 
file  the  bond  within  that  time  eo  instanti,  upon  the  termina- 
tion of  the  time,  absolutely  vacates  the  office. 

It  is  insisted  on  the  contrary,  that  the  sections  of  the  char- 
ter on  this  subject  taken  together  were  intended  merely  to 
empower  the  mayor  and  council,  in  their  discretion,  to  declare 
a  vacancy  and  appoint  a  successor,  or  to  waive  the  default  as 
to  the  mere  time  of  filing  bond,  and  to  accept  and  approve  it 
when  afterwards  filed  ;  therefore,  a  failure  to  file  in  time  does 
not,  of  itself,  annul  or  avoid  the  right  or  title  to  the  office, 
but  merely  renders  it  voidable  or  defeasible.  That  if  the 
officer  files  his  bond  strictly  in  time,  his  right  and  title  to  the 
office  are  indefeasible.  If  he  files  it  afterwards,  and  it  be  ac- 
cepted and  approved,  his  right  and  title  thereupon  become 
equally  indefeasible. 

This  latter  seems  a  reasonable  construction,  and  is  one 
which  we  are  disposed  to  adopt.  Gage  derived  his  title  to 
the  office  from  the  election.  The  law  does  not  favor  forfeit- 
ures, and  "in  enforcing  forfeitures  courts  should  never  search 
for  that  construction  of  language  which  must  produce  a  for- 
feiture, when  it  will  bear  another  reasonable  construction." 
Hartford  Ins.  Co.  v.  Walsh,  54  111.  168. 

Suppose  the  filing  of  the  bond  within  the  fifteen  days  had  been 
prevented  by  some  inevitable  accident,  but  the  very  next  day 
afier    the   officer    filed    his    bond,   which    was    accepted   and 
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approved, — in  reason,  why  should  not  that  suffice,  and  the 
officer  have  right  to  the  office  for  the  term  for  which  he  was 
elected?  The  aim  of  the  statute  would  be  fulfilled.  The 
object  of  the  statute  was  not  a  change  of  person  to  hold  the 
office,  but  to  secure  an  official  bond.  That  having  been  given, 
the  person  whom  the  people  had  elected  would  seem  the  more 
proper  person  to  have  the  office,  than  one  appointed  by  the 
mayor  and  council. 

It  is  conceded  that  after  the  expiration  of  the  fifteen  days 
the  mayor  and  council  would  have  been  fully  justified  in 
refusing  to  accept  and  approve  this  bond,  because  of  this 
default;  and  in  appointing  Gage's  successor,  as  in  the  case  of 
Ross  v.  The  People,  78  111.  375.  Had  they  so  elected,  Gage's 
right  to  the  office  would  have  been  forfeited,  and  a  person 
appointed  who  would  give  a  bond.  But  (in  theory  at  least) 
the  rights  and  interests  of  the  public  were  made  equally  secure 
by  electing  to  waive  the  right  of  forfeiture  and  accepting  and 
approving  the  bond  in  suit,  after  the  fifteen  days. 

"  There  is  a  known  distinction,"  says  Lord  Mansfield, 
" between  circumstances  which  are  of  the  essence  of  a  thing 
required  to  be  done  by  an  act  of  Parliament,  and  clauses 
merely  directory.  The  precise  time,  in  many  cases,  is  not  of 
the  essence."  Rex  v.  Loxdale,  1  Burr.  447.  It  seems  reason- 
able that  it  is  only  when  "the  rights  of  the  public,  or  of 
third  persons,  depend  upon  the  exercise  of  the  power  or  the 
performance  of  the  duty  to  which  it  refers,"  that  the  statute 
should  beheld  mandatory,  and  otherwise  but  directory.  Kane  v. 
Footh,  70  111.  590;  and  see  Sedgw.  Stat,  and  Const.  Law, 
368-74.  Here,  the  essence  of  the  thing  to  be  done, — that 
upon  which  the  rights  of  the  public  depend, — is  the  giving  of 
the  bond,  not  the  precise  time  when  it  is  done. 

There  are  numerous  authorities  that  a  provision  of  law, 
that  an  officer  shall  give  bond  within  a  prescribed  time  after 
his  election,  is  directory  only.  The  People  v.  Holly,  12  Wend. 
480;  State  v.  Churchill,  41  Mo.  41;  State  v.  Porter,  7  Ind. 
204;  and  see  Kearney  v.  Andrews,  2  Stock.  Ch.  70,  Speake  v. 
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United  States,  9  Cranch,  28.  The  other  clauses  in  the  charter, 
"he  shall  beseemed  to  have  refused  said  office  and  the  same 
shall  be  filled  by  appointment,"  or,  (if  held  to  apply  here) 
"  the  office  shall  become  vacant,"  it  may  be  held  do  not  change 
the  rule,  as  the  following  authorities  show,  in  the  case  of 
words  even  more  explicit  than  these. 

In  State  v.  Toomer,  7  Rich.  (Law)  216,  the  statute  required 
the  master  in  chancery,  within  three  weeks  after  his  election, 
to  tender  his  bond  for  approval,  and  upon  its  approval,  to 
deposit  it  with  the  treasurer  and  sue  out  his  commission,  and 
that  "  upon  his  neglect  or  failure  to  do  so  within  the  said 
time,  his  office  shall  be  deemed  absolutely  vacant,  and  shall 
be  filled  by  election  or  appointment,  as  heretofore  provided." 

But  the  court  held  that  the  failure  to  comply  with  this 
requirement  was  only  cause  of  forfeiture,  but  not  a  forfeiture 
ipso  facto.  That  by  a  strict  compliance  with  the  directions  of 
the  statute,  the  title  of  the  office  was  protected  against  forfeit- 
ure, "and  that  if  the  State  sees  proper  to  excuse  his  delin- 
quency by  granting  him  his  commission,  the  defects  of  his 
title  are  cured,  and  it  is  converted  into  a  title  de  jure,  having 
relation  back  to  the  time  of  his  election." 

In  Sprowl  v.  Lawrence,  33  Ala.  674,  the  statute  required 
the  sheriff  to  file  his  official  bond  in  the  office  of  the  probate 
judge,  before  entering  upon  the  duties  of  his  office,  and 
within  fifteen  days  after  his  election.  The  statute  also  ex- 
pressly declared  that  if  he  failed  to  file  his  bond  within  the 
time  prescribed  by  law,  he  vacated  his  office.  The  court  there 
say :  "  By  virtue  of  his  election,  Duncan  was  sheriff, so  far  as 
his  mere  right  to  the  office  was  concerned,  before  he  executed 
his  bond.  *  *  *  The  election  having  thus  invested  him 
with  his  title  to  the  office,  the  statute  requiring  him  to  file  his 
bond  within  fifteen  days,  and  providing  that  on  his  failure  to 
do  so  he  'vacates  his  office/  operates  as  a  defeasance,  and  not 
as  a  condition  precedent,"  and  concluding  as  follows  :  "Our 
conclusion  is,  that  the  failure  of  a  legally  elected  sheriff  to 
file  his  bond  within  the  time  prescribed,  does  not,  by  its  unaided 
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force,  operate  his  instantaneous  removal  from  office;  and  that 
a  bond  executed  by  him  more  than  fifteen  days  after  his  elec- 
tion, and  before  any  steps  or  proceeding  on  the  part  of  the 
State  to  effect  his  amotion,  must  be  considered  as  the  bond 
of  an  '  officer ?  within  the  meaning  of  section  132  of  the  code," 
that  is,  of  an  officer  de  jure. 

It  is  suggested  by  appellees'  counsel,  that  this  last  case  has 
been  overruled  by  that  of  State  ex  rel.  v.  Tucker,  54  Ala.  205. 
But  upon  examination,  we  understand  this  to  be  so  only  in 
part,  that  is,  in  so  far  only  as  the  former  case  seemed  to 
require  a  judicial  ascertainment  of  the  vacancy  before  the 
appointment  of  a  successor  could  be  made. 

Appellees  lay  stress  upon  these  particular  words  in  the  con- 
dition of  the  bond,  "  or  until  said  office  shall  be  otherwise 
legally  vacated."  As  the  bond  was  signed  by  the  sureties 
before  the  expiration  of  the  fifteen  days,  it  is  contended  that  these 
words  have  reference  to  this  very  contingency  of  not  filing 
the  bond  within  fifteen  days,  and  that  by  such  express  words 
of  limitation,  the  sureties  were  not  to  be  liable  upon  the  bond 
if  it  was  not  filed  within  the  fifteen  days.  We  do  not  think 
it  can  fairly  be  said  that  in  the  use  of  these  words  the  sureties 
intended  to  express  the  idea  that  they  would  not  be  liable 
upon  the  bond  if  it  was  not  filed  within  the  fifteen  days;  or 
that  any  special  significance  is  to  be  attached  to  the  use  of  the 
words. 

The  condition,  in  describing  the  office  to  which  Gage  had 
been  elected,  proceeds  to  speak  of  the  length  of  the  term  of 
office,  using  the  words,  "to  hold  said  office  for  the  period  of 
two  years,  and  until  his  successor  shall  be  duly  elected  and 
qualified  or  until  said  office  shall  be  otherwise  legally  vacated" 
— but  reciting  what  was  the  legal  duration  of  the  office.  We 
think  that  these  words  referred  to  something  to  take  place 
after  the  delivery  and  acceptance  of  the  bond.  That  the 
meaning  of  the  bond  was  that  the  sureties  guaranteed  that 
during  the  entire  term  which  was  fixed  by  law,  Gage  would 
continue   faithfully  to  discharge   the  duties  of  the  office   to 
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which  he  had  been  elected  unless,  after  execution  and  deliv- 
ery of  the  bond,  such  office  should  be  legally  vacated. 

On  November  20,  1871,  the  canvass  of  the  votes  was  made 
and  the  common  council  declared  Gage  elected,  and  on  the 
27th  of  the  same  month  he  took  and  filed  his  oath  of  office. 
Although  he  had  taken  steps  towards  procuring  his  proposed 
bond,  and  had  obtained  the  names  of  those  who  were  willing 
to  become  his  sureties,  he  failed  to  perfect  it  and  to  file  it 
with  the  city  clerk  within  the  fifteen  days,  but  neither  the 
mayor  nor  the  council  either  declared  the  office  vacant,  or 
appointed  his  successor;  and  when  afterwards  he  did  present 
his  perfected  bond,  they  accepted  and  approved  it.  Upon 
the  faith  of  the  security  of  this  bond  he  held  and  enjoyed  the 
office  for  the  full  term  of  two  years,  and  was  intrusted  with 
the  public  moneys.  The  apparent  implied  authority  with 
which  the  sureties  had  clothed  Gage  to  make  use  of  and  de- 
liver this  bond  as  his  official  bond,  by  signing  and  sealing  the 
same  and  leaving  it  with  him,  was  a  continuing  authority, 
until  some  step  was  taken  by  the  sureties  towards  its  revoca- 
tion. 

Not  a  step  was  taken  in  that  direction. 

We  do  not  think  the  sureties  have  the  right  now  to  set  up 
in  defeat  of  the  bond  that  it  was  not  accepted  and  approved 
and  filed  with  the  city  clerk  within  the  fifteen  days  prescribed 
in  the  charter. 

Another  question  arises  upon  the  ruling  of  the  circuit  court 
in  excluding  questions  put  to  Gage  when  on  the  stand  as  a 
witness,  as  to  whether  certain  balances  were  in  his  hands,  as 
treasurer,  at  specified  dates.  He  was  asked  whether  the  bal- 
ance of  $519,508.07,  which  appeared  charged  against  the 
city  treasurer  on  December  4,  1871,  the  day  of  the  commence- 
ment of  his  second  term,  was  at  that  time  actually  in  his 
hands.  The  same  question  was  put  with  reference  to  Decem- 
ber 11,  1871,  and  January  11,  1872.  He  was  also  asked 
whether  or  not  the  balance  appearing  to  be  in  his  hands  De- 
cember 16,  1873,  of  $507,703.58,  was  at  that  time  actually 
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loaned  out  for  the  benefit  of  the  city  of  Chicago.  The  ques- 
tions were  all  excluded  and  exception  taken. 

Gage  was  his  own  successor  in  office.  It  was  his  duty  as 
incoming  treasurer  to  receive  the  treasury  balance  from  his 
predecessor.  If  he  entered  it  in  his  treasury  books  after 
the  beginning  of  his  second  term  as  having  actually  come  to 
his  hands  from  his  predecessor,  and  continued  afterward  from 
time  to  time  to  return  and  report  the  same  as  in  his  hands, 
both  he  and  his  sureties,  we  think,  should  now  be  concluded 
from  denying  that  this  balance  did  actually  come  into  Gage's 
hands  as  treasurer.  The  law  transferred  any  balance  on  hand 
to  his  second  term. 

The  treasurer's  monthly  accounts  or  statements  were  in 
evidence,  embracing  the  month  of  April,  1872,  and  continu- 
ing to  the  month  of  November,  1873,  inclusive.  These  were 
each  sworn  statements,  and  they  each  commence  with  a  state- 
ment of  "balance  in  treasury"  at  the  close  of  the  next  pre- 
ceding month,  and  end  with  a  statement  of  the  "balance  in 
treasury"  at  the  close  of  the  month  covered  by  the  account 
or  return. 

Gage's  annual  reports  for  the  fiscal  years  ending  March  31, 
1872  and  1873,  were  also  in  evidence.  He  states  in  them  he 
"submits  here  his  annual  report,  with  all  receipts  and  ex- 
penditures during  the  fiscal  years  ending  March  31,  1872  and 
1873,  respectively,  and  the  amount  in  the  treasury"  at  these 
respective  dates.  The  entries  in  Gage's  official  books,  in 
evidence,  showing  the  same  as  the  above,  were. all  official  en- 
tries, expressly  enjoined  by  statute,  the  charter  directing  the 
city  treasurer  to  keep  books  and  accounts. 

The  same  is  true  of  the  treasurer's  monthly  accounts  and 
statements  to  the  comptroller,  and  of  his  annual  reports  to 
the  common  council.  He  shall  render  a  monthly  statement 
or  account  to  the  comptroller,  "showing  the  state  of  the 
treasury  at  the  date  of  such  account,  and  the  balance  of 
money  in  the  treasury."  He  shall  annually  report  to  the 
common  council  "  a  full  and  detailed  account  of  all  receipts 
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and  expenditures  during  the  preceding  fiscal  year,  and  the 
state  of  the  treasury."  These  are  the  positive  requirements  of 
statute.  The  comptroller  is  chief  of  the  treasury  department, 
which  has  control  of  the  fiscal  concerns  of  the  corporation. 
By  the  charter  these  books  and  accounts  are  to  be  always 
subject  to  the  inspection  of  the  comptroller  and  the  finance 
committee  of  the  common  council;  to  the  comptroller,  as 
chief,  the  treasurer  must  make  a  monthly  settlement  of  his 
treasury  balance,  based  upon  a  stated  account  under  oath, 
showing  such  balance,  accompanied  with  warrants  paid,  and 
all  other  vouchers  held  by  him,  and  which  shall  be  delivered 
over  to  the  comptroller  and  filed  with  his  said  account  in  the 
comptroller's  office  upon  every  day  of  such  settlement.  The 
charter  required  the  treasurer  to  verify  both  his  monthly 
accounts  and  annual  reports  by  his  oath,  in  writing,  declaring 
that  such  statement,  so  far  as  he  knows  or  has  reason  to  be- 
lieve, is  a  fair,  accurate  and  full  statement  of  the  matters  to 
which  it  relates,  and  of  all  moneys  in  his  hands,  etc. 

In  the  discharge  of  the  various  duties  which  are  required 
to  be  performed  by  the  comptroller  in  relation  to  the  financial 
affairs  of  the  city,  he  necessarily  acts  upon  the  treasurer's 
books  and  monthly  statements  or  accounts,  together  with  the 
vouchers  returned  therewith,  and  the  annual  reports.  He  has 
no  other  data  upon  which  to  proceed,  and  he  has  a  right  to 
rely  upon  these. 

Upon  them  and  the  doings  of  the  comptroller  based  thereon, 
the  common  council  and  the  public  at  large  implicitly  rely  as 
at  all  times  affording  a  correct  exhibit  of  the  true  treasury 
balance,  which,  in  contemplation  of  law,  is  in  the  hands  of 
the  treasurer.  They  are  the  foundation  upon  which  the  fiscal 
concerns  and  financial  policy  of  the  municipal  government 
are  based. 

These  are  the  official  books,  statements,  accounts  and  re- 
ports, kept  and  made  as  thus  required,  by  and  upon  which 
appear  and  are  shown  the  treasury  balances  which  it  is  sought 
to  falsify. 
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These  balances  were  brought  forward  from  Gage's  first 
term,  and  stated  and  repeatedly  restated  in  his  said  reports 
and  monthly  accounts  made  and  rendered  during  his  second 
term  as  being  actually  in  his  hands,  down  to  the  time  when 
he  was  required  to  turn  over  the  treasury  balance  to  his  suc- 
cessor in  office.  His  official  books  carried  forward  to  the 
close  of  his  second  term  on  the  basis  of  the  treasury  balances, 
which,  from  month  to  month  and  from  year  to  year  during 
this  term,  he  stated  to  the  comptroller  and  common  council, 
show  the  balance  claimed  in  this  suit  to  have  been  in  his 
hands  at  the  time  he  was  required  to  pay  over  to  his  successor 
in  office. 

The  correct  keeping  and  making  of  such  books,  accounts, 
etc.,  was  one  of  the  duties  of  the  office  expressly  enjoined  by 
law,  and  which  the  sureties  undertook  the  treasurer  should 
perform,  one  of  the  conditions  of  the  bond  being  that  Gage 
"shall  well  and  faithfully  perform  the  duties  of  said  office  as 
prescribed  and  required  by  law." 

The  treasury  balances  appearing  were  shown  and  exhibited 
in  and  about  the  actual  performance  of  an  express  duty  of  the 
office.     They  were  of  the  res  gestae  themselves. 

To  allow  now,  Gage  or  his  sureties,  in  avoidance  of  the 
liability  on  their  bond  for  these  treasury  balances,  to  falsify 
them,  and  show  that  these  balances,  so  stated  and  reported  as 
being  in  the  treasury,  were  not  at  the  time  actually  in  the 
treasury,  would  be  inadmissible,  as  we  conceive,  upon  sound 
legal  principle. 

As  respects  Gage  himself,  it  would  seem  to  be  quite  clear 
that  these  statements  of  his  of  the  treasury  balances  in  his 
hands  should  be  conclusive  upon  him. 

It  is  a  familiar  principle  that  a  public  officer  making  a  re- 
turn of  his  doings  upon  a  writ  shall  not  be  allowed  to  gain- 
say the  truth  of  it.  Barrett  v.  Copelancl,  18  Yt.  67;  Hoyne 
v.  Small,  22  Me.  14 ;  Sheldon  v.  Payne,  3  Seld.  453. 

The  principle  upon  this  subject  is  laid  down  in  Cave  v. 
Mills,  7  Hurls.  &  Norm.  913. 
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That  was  a  suit  by  a  surveyor  to  the  trustees  of  certain 
turnpike  roads  against  the  trustees  to  recover  certain  sums 
expended  by  him  in  the  improvement  of  the  roads.  He  had 
rendered  to  the  trustees  accounts  of  his  receipts  and  expendi- 
tures for  the  years  1856,  1857,  1858,  showing  certain  balances 
due  to  himself. 

The  suit  was  for  sums  knowingly  omitted  in  the  accounts 
for  those  years,  and  it  was  held  that  the  plaintiff  was  estopped 
from  recovering  them. 

One  principle  of  law  invoked  by  the  defendants  was,  that 
the  plaintiff  having  made  a  statement  false  of  his  own  knowl- 
edge, upon  which  the  defendants  had  acted,  was  bound  by 
such  statement.  Wilde,  B.,  who  delivered  the  opinion  of  the 
court,  after  discussing  this  and  another  proposition,  continues 
as  follows  :  "  We  are  of  opinion  that  both  these  principles 
apply  to  the  present  case.  Indeed  they  are  but  variations  of 
one  and  the  same  broad  principle,  that  a  man  shall  not  be 
allowed  to  blow  hot  and  cold — to  affirm  at  one  time  and  deny 
at  another — making  a  claim  on  those  whom  he  has  deluded 
to  their  disadvantage,  and  founding  that  claim  on  the  very 
matters  of  the  delusion.  Such  a  principle  has  its  basis  in 
common  sense  and  common  justice,  and  whether  it  is  called 
(  estoppel/  or  by  any  other  name,  it  is  one  which  courts  of 
law  have  in  modern  times  most  usefully  adopted." 

And  we  are  of  opinion  that  the  sureties  should  be  equally 
concluded  here  with  Gage  himself. 

Commissioners  v.  Mayrant,  2  Brevard,  228,  was  a  suit  on  a 
sheriff's  official  bond.  During  his  term  of  office  the  sheriff 
wrongfully  endorsed  a  levy  of  a  sum  of  money  upon  an  exe- 
cution in  his  hands  and  returned  the  execution  with  the  levy 
thereon,  and  failed  to  pay  over  the  money.  The  sureties  on 
the  bond  were  held  to  be  responsible  for  the  amount  returned 
as  levied  by  the  sheriff,  although  the  same  was  not  iii  fact 
levied.  It  was  said  the  sheriff's  return  was  an  official  act 
which  bound  him  officially  and  made  his  sureties  liable. 

In  McCabe  v.  Baney,  32  Ind.  309,  a  suit  against  principal 
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and  sureties,  joint  makers  of  a  promissory  note,  the  principal 
having,  by  his  statements  to  the  purchaser  of  the  note  that 
there  was  no  defence  to  it,  precluded  himself  from  setting  up 
a  defence  to  the  note,  his  sureties  were  held  also  precluded, 
the  court  saying:  "Any  act  of  the  principal  which  estops 
him  from  setting  up  a  defence,  personal  to  himself,  operates 
equally  against  his  sureties. ;; 

In  Stovall  v.  Banks,  10  Wall.  583,  the  Supreme  Court  of 
the  United  States,  in  holding  that  sureties  in  an  administration 
bond  are  bound  by  a  decree  against  their  administrator  find- 
ing assets  in  his  hands  to  the  same  extent  to  which  the 
administrator  himself  is  bound,  say:  "  Certainly  the  adminis- 
trator was  concluded.  And  the  sureties  in  the  bond  are 
bound  to  the  full  extent  to  which  their  principal  is  bound. 
*  *  *  There  may  be  special  defences  for  a  surety  arising 
out  of  circumstances  not  existing  in  this  case,  but  in  their 
absence,  whatever  concludes  his  principal  as  an  obligor  con- 
cludes him." 

In  Baker  v.  Preston,  1  Gilmer  (Va.)  235,  an  action  upon  a 
State  treasurer's  official  bond,  it  was  decided  that  the  books 
kept  by  the  treasurer  were  conclusive  evidence  of  the  balance 
actually  in  the  treasury  at  any  given  time,  both  against  the 
treasurer  and  his  sureties,  without  being  pleaded  as  an  estop- 
pel, so  as  to  charge  them  with  balances  carried  forward  from 
year  to  year  as  if  those  balances  were  actually  on  hand. 

In  The  United  States  v.  Girault  el  al.  11  How.  27,  a  suit  on 
the  official  bond  of  a  receiver  of  public  moneys,  the  breach 
assigned  was,  that  on  the  2d  day  of  June,  1840,  Girault,  as 
such  receiver,  had  received  a  large  amount  of  public  money, 
to-wit:  the  sum  of  $8952.37,  which  he  had  refused  to  pay  to 
the  United  States. 

To  this  breach  the  sureties  pleaded :  That  on  the  2d  of 
June,  1840,  and  on  divers  days  before  that  day,  the  said 
Girault  gave  receipts  as  receiver  for  moneys  paid  on  the  entry 
of  certain  lands  therein  specified,  and  returned  the  same  to  the 
treasury  department  to  the  amount  of  $10,000,  and  of  which 
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the  amount  in  the  declaration  mentioned  was  part  and  parcel. 
And  that  neither  the  $10,000,  nor  any  part  thereof,  was  paid 
to  or  received  by  him,  the  said  Girault. 

The  plea  was  held  bad  on  general  demurrer.  The  court 
say:  "The  condition  of  the  bond  is,  that  Girault  shall  faith- 
fully execute  and  discharge  the  duties  of  his  office  as  a  re- 
ceiver of  the  public  moneys.  The  defendants  have  bound 
themselves  for  the  fulfilment  of  these  duties;  and  are,  of 
course,  responsible  for  the  very  fraud  committed  upon  the 
government  by  that  officer,  which  is  sought  to  be  set  up  here 
in  bar  of  the  action  on  the  bond. 

"As  Girault  would  not  be  allowed  to  set  up  his  own  fraud 
for  the  purpose  of-  disproving  the  evidence  of  his  indebted- 
ness, we  do  not  see  but  that,  upon  the  same  principle,  they 
should  be  estopped  from  setting  it  up  as  committed  by  one  for 
whose  fidelity  they  have  become  responsible."  And  see 
Morley  v.  The  Town  of  Metamora,  78  111.  394 ;  Evans  v.  Kee- 
land,  9  Ala.  42. 

The  official  books,  monthly  statements  or  accounts  and 
annual  reports  kept,  made  and  rendered  by  Gage,  during 
his  second  term,  abundantly  show  a  liability  to  the  amount 
of  the  recovery  in  this  case;  and  holding  them  to  be  of  the 
conclusive  character  which  we  do,  against  both  Gage  and  his 
sureties,  it  is  needless  to  consider  whether  the  books  of  Gage 
for  the  first  term,  showing  a  balance  in  his  hands  at  the  close 
of  his  first  term,  were  properly  received  in  evidence,  or 
whether  proof  that  the  balance  thus  appearing  was  not  at  that 
time  actually  in  Gage's  hands,  was  improperly  excluded.  If 
there  was  error  in  such  respects,  it  would  be  a  harmless  one, 
as  such  proof  of  any  balance  at  that  time  was  entirely  super- 
fluous and  unimportant,  in  view  of  the  other  plenary  evidence 
which  there  is  in  the  case  of  the  amount  of  the  defendant's 
liability. 

The  question  as  to  the  balance  shown  by  the  record  in 
Gage's  hands  December  16,  1873,  being  loaned  out  for  the 
benefit  of  the  city,  is  liable  to  the  further  objection  that  its 
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tendency,  if  answered  affirmatively,  would  be  to  prove  a 
breach  of  the  bond  in  that  respect.  Under  the  charter  the 
treasurer  was  required  "to  keep  safely  without  loaning  or 
using"  the  city  money,  and  was  permitted  to  deposit  it  at  in- 
terest only  by  the  authority  of  the  common  council  manifested 
by  ordinance  or  resolution,  and  in  the  manner  prescribed  by 
the  charter.  There  is  no  pretence  that  such  authority  was 
ever  given ;  on  the  contrary,  there  is  evidence  tending  to 
show  it  was  not  given. 

We  find  no  material  error  in  the  ruling  of  the  circuit  court 
upon  the  admission  or  exclusion  of  evidence. 

The  judgment  of  the  Appellate  Court  is  reversed  and  the 
cause  remanded,  with  directions  to  enter  a  judgment  of 
affirmance  of  the  judgment  of  the  circuit  court. 

Judgment  reversed. 

Dickey,  J.,  took  no  part  in  the  decision,  having  been  of 
counsel  in  the  case  in  the  circuit  court. 
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ACCRETIONS.     See  RIPARIAN  OWNERS,  1,  2. 

ACKNOWLEDGMENTS  OF  DEEDS. 
Of  impeaching  the  same. 

1.  The  certificate  of  acknowledgment  by  an  officer  authorized  to  make 
the  same,  to  a  deed  or  other  instrument  affecting  or  relating  to  the  title 
to  land,  can  only  be  impeached  and  shown  to  have  been  made  in  fraud, 
or  as  a  forgery,  by  clear  and  entirely  satisfactory  evidence.  Mere  sus- 
picion, loose  and  unsatisfactory  evidence,  or  inconclusive  evidence,  will 
not  suffice.     Myers  v.  Parks,  408. 

2.  But  where  the  clear  and  decided  preponderance  of  the  evidence 
shows  that  a  married  woman  refused  to  execute  a  note,  and  a  deed  of 
trust  upon  her  land,  when  urged  to  do  so  by  her  husband,  and  positively 
refused  to  acknowledge  the  deed  of  trust,  and  the  proof  showed  that  the 
signature  was  not  in  her  handwriting,  but  that  the  deed  was  executed  by 
a  mark,  when  she  could  write,  it  was  held,  that  a  decree  setting  aside  the 
trust  deed  and  enjoining  an  action  of  ejectment  brought  by  the  purchaser 
against  her,  was  proper.     Ibid.  408. 

ADMINISTRATION  OF  ESTATES. 
Payment  of  debts  of  estate. 

1.  By  administrator  out  of  his  own  funds.  Where  an  administratrix  paid 
off  and  took  up  a  note  and  mortgage  given  by  her  deceased  husband, 
with  her  own  money,  it  was  held,  that  this  was  no  extinguishment  of  the 
debt,  but  that  it  might  very  justly  be  regarded  as  equivalent  to  an 
assignment  of  the  securities  to  herself,  and  that  she  might  properly  pro- 
cure an  order  of  court  to  sell  lands  of  her  intestate  to  pay  the  same. 
Goodbody  et  al.  v.  Goodbody  et  al.  456. 

Custody  of  funds — liability  of  administrator. 

2.  Where  a  riyht  of  action  is  by  law  vested  in  an  administrator,  and  in 
that  capacity  he  brings  suit  for  the  recovery  of  money,  but  pending  the 
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Custody  of  funds — liability  of  administrator.      Continued. 

suit  a  settlement  is  made  in  respect  thereto,  it  is  his  duty  to  see.  to  it 
that  the  proceeds  of  such  settlement  are  placed  in  the  hands  of  the  per- 
sons who  are  lawfully  entitled  to  them.     Perry  v.  Carmichael  et  al.  519. 

3.  So,  where  an  administrator  of  a  married  woman,  whose  death  had 
been  occasioned  by  the  negligence  of  a  railroad  company,  had  brought 
suit  against  the  company  to  recover  damages  on  account  of  such  negli- 
gence, permitted  the  surviving  husband  of  the  deceased  to  receive  the 
proceeds  of  a  settlement  of  the  subject  matter  of  the  suit,  without  lawful 
right  on  the  part  of  the  husband  so  to  do,  in  a  suit  by  the  children  and 
heirs  at  law  of  the  deceased,  to  whom  the  fund  belonged,  against  the 
administrator  to  recover  the  money  so  received  by  their  father  and  not 
accounted  for  by  him,  it  was  held,  the  administrator  was  liable.  The 
money  so  obtained  constituted  a  trust  fund  for  these  children,  and  the 
administrator,  whose  duty  it  was  to  have  received  the  money  in  the  first 
instance,  was  bound  to  see  that  it  reached  the  hands  of  those  to  whom  it 
belonged,  or  their  properly  appointed  guardian.     Ibid.  519. 

4.  And  herein,  of  the  rights  of  the  father  as  natural  guardian  of  his 
children.  In  such  case,  the  mere  fact  that  the  father  assumed  the  trust 
in  respect  to  the  money  in  behalf  of  his  children,  not  having  been 
appointed  their  guardian  in  the  mode  provided  by  law,  would  not  operate 
to  relieve  the  administrator  from  the  duty  of  seeing  that  the  fund  should 
finally  reach  the  persons  to  whom  it  belonged.  As  to  the  control  of  the 
person  of  a  minor,  the  father  is  guardian  by  nature,  but  as  to  the  estate 
of  the  minor,  the  father  has  no  power  except  under  an  appointment. 
Ibid.  519. 

As  TO  MARSHALLING  EQUITIES. 

5.  In  the  interest  of  the  administrator.  In  the  case  mentioned,  the  suit 
by  the  heirs  was  against  the  administrator  of  their  mother,  and  also 
against  the  administrator  of  their  father,  who  had  in  the  meantime  also 
died.  It  was  held,  although  the  administrator  of  the  mother  was  bound 
to  see  that  the  children  should  ultimately  receive  the  money  which  he 
improperly  permitted  to  go  into  the  hands  of  their  father,  yet  the  father 
held  the  money  in  trust  for  his  children,  and  the  estate  of  the  father  was 
bound  to  respond  to  them  therefor;  and,  as  the  administrator  of  the 
mother  had  received  no  pecuniary  advantage  from  the  transaction,  he 
was  entitled  to  be  subrogated  to  the  rights  of  the  children  in  the  estate 
of  their  father  to  the  extent  that  he  might  be  compelled  to  pay  them. 
Ibid.  519. 

6.  And  herein,  of  money  held  in  trust  as  a  preferred  claim.  To  the  end, 
then,  that  the  children  should  be  secured  in  their  rights,  and  the  admin- 
istrator of  their  mother  be  required  to  pay  no  more  than  should  be  neces- 
sary for  the  security  of  those  rights,  it  was  held,  the  estate  of  the  father 
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should  be  'charged  with  the  money  as  a  trust  fund,  and  as  such  to  be 
allowed  in  a  class  of  preferred  claims,  and  in  default  of  payment  by  the 
estate  of  the  father,  then  the  administrator  of  the  mother  be  required  to 
pay  the  same,  but  to  be  reimbursed  out  of  the  funds  of  the  estate  of  the 
father,  which  ought  to  have  been  applied  in  discharge  of  this  claim. 
Perry  v.  Carmichael  el  al.  519. 

Administrator's  sale  of  land  to  pat  debts. 

7.  Not  affected  by  mere  irregularities.  Where  there  are  debts  of  an  in- 
testate to  be  paid,  and  the  court  ordering  the  sale  of  land  to  pay  them 
has  jurisdiction,  no  mere  irregularities  in  conducting  it  will  vitiate  the 
sale  as  to  a  bona  fide  purchaser.      Goodbody  et  at.  v.  Goodbody  et  al.  456. 

8.  When  not  fraudulent  in  fact.  Where  an  administratrix,  believing 
she  had  power  to  sell  the  land  of  her  deceased  husband  at  private  sale, 
made  a  bargain  for  its  sale  at  about  its  true  value,  but  on  learning 
that  she  could  not  thus  pass  the  title  of  the  minor  heirs,  procured  an 
order  of  court  for  its  sale  to  pay  debts,  under  which  it  Avas  sold  to  the 
person  agreeing  to  purchase  at  private  sale,  at  a  less  sum  than  was 
agreed  upon,  it  being  agreed  that  he  was  to  pay  the  price  first  fixed 
without  regard  to  the  price  at  which  he  bid  off  the  same,  it  was  held,  that 
this  arrangement  did  not  show  any  actual  fraud  in  the  sale.     Ibid.  456. 

9.  Delay  in  taking  steps  to  set  aside.  An  administratrix's  sale  of  land 
to  pay  debts  will  not  be  set  aside  in  equity  at  the  suit  of  the  heirs  after 
the  lapse  of  nineteen  years,  on  account  of  mere  irregularities,  or  even 
corrupt  practices,  that  may  have  occurred  at  the  sale,  even  though  no 
statute  of  limitations  may  have  run  against  the  heirs,  except  where  it 
may  be  equitable  to  do  so.  (Per  Scott,  Craig  and  Scholfield,  Mulkey 
not  hearing  the  case.)     Ibid.  456. 

Succession  to  an  estate — chancery. 

10.  Jurisdiction  in  chancery  to  determine  the  succession  to  an  estate,  and  to 
direct  distribution.     See  CHANCERY,  11. 

ADMISSIONS. 

Effect  of  a  default. 

As  an  admission  of  the  cause  of  action.     See  DEFAULT,  1. 

ADVERSE  POSSESSION.     See  POSSESSION,  2,  3. 

AMENDMENTS. 

Introducing  new  matter  in  bill. 

1.  After  great  delay.  Where  leave  was  asked  to  amend  a  bill  to  set 
aside  an  administratrix's  sale  of  land  on  the  hearing  of  the  cause,  by  the 
introduction  of  new  matter  presenting  a  new  ground  of  relief,  more  than 
twenty-six  years  after  the  sale,  and  which,  would  require  a  rehearing  of 
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the  whole  case  upon  a  new  answer  and  farther  testimony,  which  was 
refused,  it  was  held,  there  was  no  error  in  refusing  the  leave  to  amend. 
Goodbody  et  al.  v.  Goodbody  et  al.  456. 

Amending  record  at  subsequent  term. 

2.  When  allowable — generally.  The  record  of  a  judgment,  decree  or 
order  in  a  cause  may  be  amended  at  any  time,  even  at  a  subsequent  term, 
by  the  judge's  minutes,  when  the  opposite  party  is  in  court,  or  has  had 
due  nof,ice,  saving  intervening  rights  of  third  persons,  so  as  to  make  the 
record  conform  to  the  decision  or  ruling  made  at  the  time.  Gillett  v. 
Booth,  183. 

3.  In  the  particular  case.  Where  an  order  dissolving  an  injunction, 
and  assessing  damages  and  dismissing  a  bill,  was  at  the  same  term  set 
aside,  which  was  shown  by  the  judge's  minutes  and  the  clerk's  entry 
although  a  line  was  drawn  across  the  order,  both  in  the  clerk's  entry  and 
the  judge's  minutes,  and  the  record  showed  that  the  cause  was  continued 
at  the  same  term  at  the  complainant's  costs,  and  that  various  subsequent 
proceedings  were  had  as  though  the  cause  was  still  pending,  and  the 
judge  and  clerk  both  testified,  without  objection,  that  the  erasure  was  not 
made  by  them,  it  was  held  error  to  refuse  a  motion  to  amend  the  record 
by  showing  the  vacation  of  the  original  decree,  and  opening  the  case. 
Ibid.  183. 

APPEALS  AND  WRITS  OF  ERROR. 
Party  to  sue  out  a  writ  of  error. 

1.  In  case  of  bankruptcy.  After  an  adjudication  in  bankruptcy,  the 
assignee  of  the  bankrupt  is  the  proper  party  to  bring  a  writ  of  error  to 
reverse  a  decree  against  the  bankrupt,  and  he  alone  can  do  it,  and  where 
the  writ  has  been  sued  out  before  by  the  bankrupt,  his  assignee,  after  the 
adjudication,  may  be  substituted  as  a  party,  and  prosecute  the  writ  of 
error  in  his  name.     Jenkins,  assignee,  v.  Greenbaum  et  al.  11. 

Appeals  to  the  Supreme  Court. 

2.  To  what  Grand  Division.  Where  the  prayer  for  an  appeal,  and  the 
order  allowing  the  appeal,  are  for  an  appeal  to  the  Supreme  Court  gen- 
erally, this  will  carry  the  appeal  to  the  Grand  Division  in  which  the 
cause  was  pending.  To  carry  an  appeal  to  another  Grand  Division,  there 
should  be,  in  addition  to  the  written  agreement  of  the  parties,  an  order 
of  the  lower  court  allowing  the  appeal  to  the  other  Division  by  name. 
Gross  v.  The  People  ex  rel.  Cheffer,  366. 

Appeals  from  the  trial  courts. 

3.  Whether  to  the  Supreme  or  an  Appellate  court.  In  a  case  involving 
merely  the  construction  of  a  statute — not  its  validity — and  none  of  the 
other  conditions  existing  necessary  to  give  the  right  of  appeal  directly 
from  a  trial  court  to  the  Supreme  Court,  the  latter  court  will  have  no 
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jurisdiction.     The  appeal  in  such  case  should,  in  the  first  instance,  be 
taken  to  the  Appellate  Court.     Gross  v.  The  People  ex  rel.  Cheffer,  366. 

Appeals  from  the  Appellate  Courts. 

4.  Where  none  of  the  conditions  exist.  On  bill  in  chancery  to  compel 
the  removal  of  a  dam  which  was  alleged  to  cause  complainant's  land  to 
be  overflowed,  and  a  final  decision  thereon  in  the  Appellate  Court,  it  was 
held,  there  being  no  franchise,  or  freehold,  or  the  validity  of  a  statute 
involved,  and  the  value  in  controversy  not  appearing  to  be  $1000,  and 
there  not  being  any  certificate  that  the  case  involves  questions  of  law 
of  such  importance  that  they  should  be  passed  upon  by  this  court,  the 
appeal  from  the  Appellate  Court  should  be  dismissed.  Talcott  v.  Schuh 
et  al.  201. 

5.  What  is  a  franchise — and  of  the  exercise  thereof,  upon  the  question  of 
jurisdiction.  Power  in  a  railroad  company  to  exercise  the  right  of  eminent 
domain  in  a  city  is  a  franchise,  within  the  meaning  of  that  word  as  used 
in  the  constitution,  in  defining  what  cases  must  be  taken  to  the  Supreme 
Court  by  appeal  or  writ  of  error.  It  is  not  essential  to  a  franchise,  in  its 
legal  sense,  that  it  should,  in  all  cases,  be  exclusive.  Chicago  and  West- 
ern Indiana  Railroad  Co.  et  al.  v.  Dunbar  et  al.  571. 

6.  Although  the  direct  object  of  a  bill  in  chancery  be  not  to  oust  a 
railroad  company  from  the  possession  of  a  franchise  claimed  by  it,  but 
to  enjoin  it  from  exercising  the  right  to  condemn  private  property  within 
a'  city,  and  a  decree  is  rendered  granting  the  relief  sought,  on  the  assumed 
ground  that  the  company  has  no  such  right  in  the  case,  thus  depriving 
the  company  of  the  exercise  of  the  right  claimed,  an  appeal  will  lie  from 
such  decree  directly  to  this  court.     Ibid.  571. 

7.  As  to  a  review  of  controverted  facts.  An  assignment  of  error  as  to 
the  judgment  of  the  Appellate  Court,  relating  purely  to  a  question  of  fact 
arising  upon  the  issues  in  the  trial  court,  is  not  allowable,  except  in  a 
criminal  case,  or  one  in  which  the  revenue,  a  franchise  or  freehold,  or  the 
validity  of  a  statute,  is  involved."*     Tenney  et  al.  v.  Foote,  99. 

8.  Where  the  Appellate  Court  finds  that  the  evidence  sustains  the 
verdict  of  the  jury,  such  finding,  as  to  the  facts,  is  conclusive  upon  this 
court,  and  only  questions  of  law  can  be  considered.  The  rule  is  the 
same  as  to  the  finding  of  the  circuit  court  trying  a  case  without  a  jury. 
It  will  be  presumed,  when  the  judgment  is  affirmed,  that  the  Appellate 
Court  did  its  duty,  and  determined  whether  the  evidence  warranted  the 
finding  of  the  court.     Ibid.  99. 

*  Or  in  cases  in  chancery.      Oraveit  v.  Davis,  92  111.  190;   Fanning  v.  Russell, 
94  id.  386. 
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9.  Where  the  issues  presented  by  pleas  present  no  question  of  law, 
and  no  such  question  arises  by  the  admission  or  exclusion  of  evidence  on 
the  trial,  and  the  Appellate  Court  affirms  the  judgment  below,  its  decision 
is  final,  and  no  error  can  be  predicated  thereon.  Tenney  et  al.  v.  Foote, 
99. 

10.  On  an  appeal  from  an  Appellate  court  to  this  court,  in  a  proceed- 
ing wherein  the  only  question  presented  for  review  is  one  of  controverted 
fact  as  to  whether  two  certain  notes  had  been  executed  by  the  person 
whose  name  appeared  to  be  signed  to  the  same,  and  which  had  been  pre- 
sented for  allowance  against  the  estate  of  the  apparent  maker,  the  find- 
ing of  the  Appellate  Court  will  be  regarded,  under  the  Practice  act,  as 
conclusive.     Schwarz  v.  Bradley  et  al.  Uxors.  168. 

11.  Where  the  certificate  of  the  Appellate  Court,  on  an  appeal  to  this 
court,  finds  no  facts  in  the  case,  but  only  states  that  certain  specific  evi- 
dence was  heard  in  the  trial  court,  and  that  certain  other  evidence  tend- 
ing to  prove  the  issues  on  each  side  was  introduced,  this  court  will  not  be 
bound  by  such  certificate,  even  if  the  finding  be  such  as  is  required  by 
the  statute  to  be  certified  by  the  Appellate  Court,  further  than  as  showing 
the  evidence  tended  to  prove  the  issues.     Gray  v.  Agnew,  315. 

12.  But  where  the  judgment  of  the  trial  court,  in  a  suit  upon  a 
replevin  bond,  in  which  the  issues  involved  the  question  of  the  owner- 
ship of  the  property  replevied,  has  been  affirmed  in  the  Appellate  Court, 
this  court,  on  an  appeal  from  the  Appellate  Court,  will  regard  such  judg- 
ment of  affirmance  as  a  finding  of  the  facts  as  they  were  found  by  the 
jury,  and  will  not  examine  the  evidence  to  see  whether  it  sustains  the 
verdict.     Ibid.  315. 

13.  Finding  of  facts  by  Appellate  Court — ivhen  allowable.  The  statute 
authorizing  the  Appellate  Court  to  find  the  facts  in  a  case,  applies  only 
where  the  judgment  of  that  court  is  the  result  wholly  or  in  part  of  the 
finding  of  the  facts,  concerning  the  matter  in  controversy,  different  from 
the  finding  of  the  court  from  which  such  cause  was  brought  by  appeal  or  writ 
of  error,  and  the  facts  found  there  must  be  recited  in  the  final  order,  judg- 
ment or  decree  of  the  court,  and  not  merely  embraced  in  a  certificate  of  two 
of  the  judges  thereof.      Tenney  et  al.  v.  Foote,  99. 

14.  Sufficiency  of  finding.  But  in  a  case  where  the  judgment  of  the 
trial  court  is  affirmed  by  the  Appellate  Court,  and  the  finding,  even  if 
proper  in  such  case,  is  as  to  a  fact,  where  it  shoAvs  that  the  judges  are 
unable  to  find  that  there  was  such  a  preponderance  of  the  evidence  the 
other  way  as  to  authorize  the  reversal  of  the  judgment  on  that  account, 
it  will  be  sufficient  to  sustain  the  judgment  of  the  circuit  court,  the  pre- 
sumption being  that  the  evidence  sustained  the  judgment.     Ibid.  99. 
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What  amounts  to  a  submission. 

1.  And  of  notice  of  time  of  meeting.  Where  the  parties  to  a  lease  pro- 
vide for  rent  to  be  paid  yearly,  at  six  per  cent  on  the  appraised  value 
of  the  demised  premises,  to  be  ascertained  by  the  selection  of  property 
holders,  this  is  not  a  submission  to  arbitration,  and  no  notice  to  the 
parties  is  necessary  before  making  the  appraisement,  unless  the  lease  so 
requires,  and  the  finding  of  the  appraisers,  when  selected,  will  be  con- 
clusive upon  the  parties,  except  for  fraud.     Norton  v.  Gale,  533. 

ASSIGNMENT. 

As  TO  WHAT  INSTRUMENTS  ARE  ASSIGNABLE. 

1.  Generally.  All  instruments  for  the  payment  of  money  or  articles 
of  personal  property  to  a  particular  person,  are  only  assignable,  under 
our  statute,  so  as  to  enable  the  assignee  to  maintain  an  action  in  his  own 
name,  by  the  indorsement  of  the  person  named  as  the  payee  under  his 
hand;  and  it  makes  no  difference  that  such  instruments  contain,  in  addi- 
tion to  the  name  of  the  payee,  the  words  "or  order,"  "or  bearer."  The 
recent  statute,  making  instruments  payable  to  bearer  only,  negotiable, 
has  not  changed  this  rule.  Turner  et  al.  v.  Peoria  and  Springfield  Railroad 
Co.  134. 

2.  It  is  essential  to  the  negotiability  of  promissory  notes,  bonds, 
bills  and  other  instruments  in  writing  for  the  payment  of  money  or 
articles  of  personal  property  by  indorsement,  that  they  be  payable  abso- 
lutely and  unconditionally, — not  depending  on  any  contingency,  either 
in  regard  to  the  event  or  the  fund  out  of  which  payment  is  to  be  made, 
or  as  to  the  parties  by  whom  or  to  whom  payment  is  to  be  made.  Ibid. 
134. 

3.  Receiver's  certificates  are  not  negotiable.  Certificates  of  indebtedness 
issued  by  a  receiver  under  an  order  of  a  court,  are  wanting  in  nearly 
every  essential  quality  of  negotiable  commercial  paper,  as  they  are  not 
payable  unconditionally  out  of  any  fund.  Whether  they  are  payable  in  full 
or  only  pro  rata,  depends  on  the  fact  of  the  sufficiency  of  the  fund  under 
the  control  of  the  court.  Again,  there  is  no  personal  liability  on  any 
one  for  their  payment.  Only  the  fund  which  the  court  controls  is  bound, 
and  that  only  when  it  is  equitable  to  charge  it  with  the  payment,  of  the 
money  evidenced  thereby.  Their  payment  can  only  be  coerced  by  appli- 
cation to  the  court  having  control  of  the  trust  property  for  an  order  upon 
its  acting  officer.     Ibid.  134. 

Sufficiency  of  assignment. 

4.  To  pass  title.  Where  the  payees  of  a  note,  being  bankers,  made  an 
assignment  thereof  by  indorsement  to  the  plaintiff,  and  placed  the  note 
in  an  envelope  that  contained  other  papers  of  the  plaintiff,  and  at  the 
same  time  credited  their  account  with  bills  receivable  and  charged  the 
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plaintiff's  account  as  treasurer  of  a  cheese  factory  with  the  amount  of 
the  note  and  interest,  and  on  the  next  day,  without  any  further  delivery, 
made  a  voluntary  assignment  for  the  benefit  of  their  creditors,  this  note 
not  being  included  in  the  schedule  of  property  delivered  to  the  assignee, 
and  not  passing  into  his  hands,  and  the  payees  on  the  same  morning  the 
assignee  took  possession  of  the  effects  of  the  bank,  delivered  the  note  to 
the  plaintiff:  Held,  that  the  indorsement  not  only  passed  the  legal,  but 
also  the  equitable  title  of  the  note  to  the  plaintiff.     Williams  v.  Gait,  172. 

What  amounts  to  an  assignment. 

5.  As  distinguished  from  the  payment  and  extinguishment  of  a  debt. 
Where  an  administratrix  paid  off  and  took  up  a  note  and  mortgage  given 
by  her  deceased  husband,  with  her  own  money,  it  was  held,  that  this  was 
no  extinguishment  of  the  debt,  but  that  it  might  very  justly  be  regarded 
as  equivalent  to  an  assignment  of  the  securities  to  herself,  and  that  she 
might  properly  procure  an  order  of  court  to  sell  lands  of  her  intestate  to 
pay  the  same.      Goodbody  et  al.  v.  Goodbody  et  al.  456. 

Assignee  subject  to  what  defences. 

6.  An  instrument  not  assignable  or  negotiable,  as  those  words  are 
used  in  the  law,  is  subject  to  the  same  defences  in  the  hands  of  the 
holder  as  could  be  made  against  the  original  payee,  notwithstanding  he 
may  in  good  faith  have  paid  full  value  therefor.  Turner  et  al.  v.  Peoria 
and  Springfield  Railroad  Co.  134. 

Vendor's  lien. 

7.  Whether  assignable.     See  LIENS,  4. 

ASSIGNMENT  FOB,  THE  BENEFIT  OF  CREDITORS. 
By  what  law  governed. 

1.  As  to  its  validity.  The  validity  of  a  deed  of  assignment  of  property, 
although  executed  in  another  State,  so  far  as  it  attempts  to  convey  real 
estate  situate  in  this  State,  must  be  determined  by  the  laws  of  this 
State.      Gardner  et  al.  v.  Commercial  National  Bank  of  Providence,  298. 

Whether  fraudulent. 

2.  As  tending  to  hinder  and  delay  creditors.  The  placing  of  property  in 
the  hands  of  an  assignee  for  any  other  purpose  than  to  distribute  it  or 
its  proceeds  among  creditors,  is  fraudulent  and  void  as  to  creditors.  If 
made  to  procure  time  or  for  the  benefit  of  the  assignor,  it  is  fraudulent; 
and  when  the  assignor  has,  or  thinks  he  has,  more  property  than  is 
necessary  to  pay  his  debts,  the  assignment  can  only  be  presumed  to  be 
intended  for  his  own  benefit,  for  in  that  event  he  only  is  to  be  profited. 
Ibid.  298. 

3.  A  clause  in  an  assignment  for  the  benefit  of  creditors,  authorizing 
the  assignee  to  carry  on  the  business  of  the  assignor  for  such  time  as  the 
assignee  may  deem  necessary  to  prevent  shrinkage  and  loss,  and  closing 
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out  and  liquidating  the  same  to  the  best  advantage,  where  the  deed 
recites  that  the  assignor  has  property  sufficient  to  pay  three  times  what 
he  owes,  together  with  a  clause  that  the  assignee  may  make,  assign, 
indorse  and  guarantee  any  and  all  bills  of  exchange  and  promissory 
notes  or  other  paper  for  any  new  indebtedness  or  liability  that  may  be 
contracted  in  carrying  on  the  business,  and  to  lease  or  mortgage  the 
real  estate,  etc.,  unless  compelled  sooner  to  close  upon  the  request  of  a 
majority  of  the  creditors,  clearly  vests  power  in  the  assignee  to  hinder 
and  delay  creditors  and  renders  the  assignment  fraudulent.  Gardner 
et  al.  v.  Commercial  National  Bank  of  Providence,  298. 

4.  To  make  such  a  deed  valid  the  debtor's  property  must  be  immedi- 
ately and  without  restriction  transferred  to  the  assignee  with  a  general 
authority  to  him  to  receive,  hold  and  dispose  of  it  for  the  equal  benefit 
of  all  the  creditors,  in  the  order  of  preference,  if  any.     Ibid.  298. 

5.  It  has  been  held  by  this  court  that  a  clause  in  an  assignment 
authorizing  the  sale  of  the  assigned  property  on  a  credit,  renders  the 
same  void,  as  delaying  creditors.  The  same  principle  applies  with  equal 
force  to  a  clause  authorizing  the  assignee  to  hold  the  property  and  con- 
tinue the  business  until  new  debts  are  contracted,  and  then  to  mortgage 
the  assigned  property  to  secure  their  payment  or  to  sell  the  same  and 
devote  the  proceeds  to  their  payment.     Ibid.  298. 

ATTORNEY  AND  CLIENT. 

Of  their  relations  with  each  other. 

1.  Attorney  estopped  to  assert  a  claim  against  a  title  acquired  by  his  advice. 
It  can  not  be  tolerated  that  an  attorney  shall  advise  or  encourage  a 
client  in  investing  in  a  bad  title,  and  he  himself  afterwards  buy  up  the 
better  title  and  assert  it  as  against  his  former  client.  He  will  not  be 
allowed  to  set  up  his  ignorance  of  the  law  or  his  negligence  at  the  time 
of  advising  his  client,  as  against  the  claim  of  his  client  acquired  on  his 
advice.     Gibbons  at  al.  v.  Hoag,  45. 

BANKS. 

Merchants,  Farmers  and  Mechanics'  Bank. 

1.  Of  its  powers.  The  Merchants,  Farmers  and  Mechanics'  Savings 
Bank  of  Chicago,  under  its  charter,  has  express  power  to  receive  depos- 
its, and  possesses  the  power,  by  necessary  implication,  to  receive  money 
as  a  loan,  nor  can  the  right  to  assign  or  mortgage  negotiable  instruments 
which  it  is  authorized  to  take,  be  questioned.  Ward  v.  Johnson  et  al. 
215. 

Providing  an  investment  department. 

2.  And  of  securing  depositors  therein  to  the  exclusion  of  general  creditors, 
as,  by  an  assignment  to  a  trustee.     Where  a  bank,  by  its  charter,  is  author- 
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ized  to  contract  and  agree  with  persons  desiring  to  make  deposits  or  loan 
money,  as  to  the  terms,  and  give  for  the  sum  its  note,  bond  or  cer- 
tificate as  evidence  of  indebtedness,  and  secure  the  same  by  pledge, 
chattel  mortgage,  note,  securities,  or  by  real  estate  mortgage  or  deed  of 
trust,  as  agreed  upon,  it  may  provide  a  system  for  securing  loans  and 
deposits  generally,  in  a  particular  way,  or  by  providing  an  investment 
department  in  which  certificates  issued  for  loans  and  deposits  are  secured 
by  the  transfer  to  a  trustee,  of  notes,  etc.,  to  be  held  by  the  trustee  solely 
for  the  benefit  of  depositors  and  others  dealing  in  such  bank,  or  agency 
of  the  bank,  and  the  general  creditors  of  the  bank,  as  depositors  and 
loaners  not  thus  secured,  will  not  be  entitled  to  share  in  the  securities 
so  transferred  in  trust,  until  those  so  secured  are  first  paid.  Ward  v. 
Johnson  et  al.  215. 

As  TO  THE  nature  of  a  deposit. 

3.  Whether  general  or  special.  The  rule  is,  a  deposit  is  general,  unless 
the  depositor  makes  it  special,  or  makes  the  deposit  expressly  in  some 
particular  capacity;  and  where  the  deposit  is  general  there  is  an  implied 
undertaking  on  the  part  of  the  bank  to  return,  not  the  same  funds,  but 
an  equivalent  sum  whenever  it  shall  be  demanded.     Ibid.  215. 

Op  the  rights  of  depositors. 

4.  As  to  the  profits  on  deposits — whether  deposits  are  in  trust,  etc.  In  the 
case  of  a  stockholders'  bank,  carried  on  for  their  benefit,  the  profits  on 
deposits  belong  to  the  stockholders,  and  not  to  the  depositors.  The  de- 
positor in  such  a  bank  is  ordinarily  but  a  creditor  of  the  bank,  entitled 
to  recover  from  it  his  deposit,  with  interest,  as  by  contract,  express  or 
implied,  his  deposit  may  have  earned.     Ibid.  215. 

5.  Where  a  bank  is,  by  its  charter,  a  commercial  bank,  belonging  to 
its  stockholders,  and  is  managed  for  their  profit,  and  the  corporation  is 
but  a  trustee  for  them  in  its  management,  the  name  it  bears,  as,  that  of 
a  savings  bank,  in  the  absence  of  proof  that  the  depositors  were  deceived 
and  deluded  thereby,  is  of  no  importance,  and  will  not  render  its  depos- 
its in  trust,  so  that  the  property  in  the  money  deposited  will  remain  that 
of  the  depositor.     Ibid.  215. 

6.  A  circular  of  a  stockholders'  commercial  bank,  declaring  that  the 
capital  stock  of  the  bank  constitutes  a  capital  or  safety  fund,  for  the 
benefit  of  savings  depositors,  but  which  does  not  declare  that  the  capital 
and  stock  of  the  bank  belong  to  the  savings  depositors,  and  which  does 
not  even  represent  that  the  bank  has  a  safety  fund,  falls  far  short  of  a 
declaration  or  creation  of  a  trust,  and  has  not  the  elements  of  an  estoppel 
in  pais.     Ibid.  215. 

7.  Where  a  commercial  bank  has  made  an  assignment  in  trust,  for 
the  benefit  of  a  certain  class  of  loans  and  deposits,  under  which  it  re- 
ceives considerable  sums  of  money,  the  holders  of  its  certificates  of  in- 
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debtedness,  made  under  such  arrangement  for  security  for  their  payment, 
will  not  be  bound  by  any  previous  representations  of  the  officers  of  the 
bank  that  the  capital  stock  is  a  safety  fund  for  the  benefit  of  savings  de- 
positors, where  it  is  not  shown  that  they  caused  or  encouraged  them  to 
be  made,  or  even  knew  that  they  had  been  made,  when  they  acquired 
their  certificates,  and  still  less  where  it  is  not  shown  that  the  savings 
depositors  relied  upon  the  truthfulness  of  such  representations.  Ward  v. 
Johnson  et  al.  215. 

8.  A  by-law  construed  relating  to  deposits.  A  by-law  of  a  banking  cor- 
poration having  power,  under  its  charter,  to  receive  deposits,  either  as 
savings  or  in  trust,  that  deposits  of  one  dollar  and  upwards  may  be  re- 
ceived from  any  person,  etc.,  to  be  held  in  trust  for  them,  does  not  show 
that  all  deposits  were  to  be  received  in  trust,  but  the  reverse;  and  where 
the  charter  confers  power  to  make  such  special  regulations  in  reference 
to  the  trust  funds,  deposits  or  savings,  as  shall  best  aid  depositors,  it 
plainly  shows  that  ["  trust  funds,"  "deposits  "  and  "  savings  "  were  re- 
garded as  separate  and  distinct,  neither  included  within  the  other.  Ibid. 
215. 

9.  Where  a  deposit  is  made  in  trust  it  follows  that  any  investment  in 
public  or  other  securities,  by  the  bank,  will  also  be  in  trust,  but  a  by-law 
declaring  that  all  savings  deposited,  over  and  above  such  sums  as  it  may 
be  expedient  to  reserve  for  immediate  use,  should  be  invested  in  stocks 
and  obligations  of  the  United  States,  or  of  this  State,  etc.,  but  which  does 
not  declare  that  such  investments  are  to  be  made  for  the  benefit  of  depos- 
itors, nor  assume  to  give  them  any  right  to  control  or  withdraw  them  on 
any  contingency,  will  not  render  the  investments  trust  property,  and  the 
bank  may  sell,  assign,  or  pledge  or  mortgage  them,  in  good  faith,  to 
secure  other  loans  or  deposits.     Ibid.  215. 

10.  A  by-law  of  a  bank  that  deposits  may  be  received  and  paid  in 
gold  or  silver  coin,  or  in  such  funds  as  may  be  current  in  the  city  where 
the  bank  is  located,  or  as  may  be  arranged  by  special  agreement  made 
in  writing  by  the  president,  etc.,  is  a  clear  recognition  that  the  deposits 
become  debts  of  the  bank,  and  authorizes  the  officers  named  to  stipulate 
for  payment  without  reference  to  the  securities  in  which  they  may  be  in- 
vested.    Ibid.  215. 

11.  So,  a  by-law  authorizing  a  savings  deposit  to  be  withdrawn,  after 
giving  a  certain  notice,  and  this  without  regard  to  the  condition  of  the 
investment  at  the  time,  indicates  that  the  depositor  has  no  trust  in  the 
investment.  If  he  has  a  trust  in  it,  he  could  not  withdraw  his  deposit 
without  regard  to  the  investment,  for,  if  loaned  on  note  secured,  he  must 
await  its  maturity  and  collection,  or  withdraw  the  note  and  security.  So, 
an  agreement  to  pay  six  per  cent  interest  semi-annually  on  such  deposits 
at  all  events,  shows  clearly  that  the  deposits  are  not  in  trust.     Ibid.  215. 


644  index. 


BANKS.     Of  the  rights  of  depositors.      Continued. 

12.  Of  a  lien  or  trust  in  favor  of  depositors.  A  promise  by  the  officers 
of  a  bank  to  its  savings  depositors  to  keep  and  use  the  securities  taken 
on  loans  or  by  way  of  investment  for  their  benefit,  can  not  be  held  to 
create  a  mortgage  or  pledge  of  such  securities,  nor  as  creating  a  trust. 
A  lien  in  favor  of  a  depositor  can  only  be  created  by  a  mortgage  or  a 
pledge.      Ward  v.  Johnson  et  al.  215. 

BANKRUPTCY. 

Who  shall  sue  out  writ  of  error. 

After  an  adjudication  in  bankruptcy.  See  APPEALS  AND  WRITS  OF 
ERROR,  1. 

BASTARDY. 

Contract  of  compromise. 

Is  allowable  and  binding.     See  CONTRACTS,  7. 

BONDS. 

Signing  bonds  in  blank. 

1.  Of  the  implied  authority  to  fill  the  blanks.  A  party  executing  a 
bond  knowing  that  there  are  blanks  in  it  to  be  filled  up  by  inserting 
particular  names  or  things  necessary  to  make  it  a  perfect  instrument, 
must  be  considered  as  agreeing  that  the  blanks  may  be  thus  filled  after  he 
has  executed  the  bond.  If  the  party  signing  the  paper  shall  insert  in  the 
appropriate  places  the  amount  of  the  penalty,  or  the  names  of  the  sure- 
ties, or  any  other  thing  he  may  deem  of  importance  as  affecting  his 
interest,  he  may  in  that  way  protect  himself  against  being  bound  other- 
wise than  as  he  shall  thus  specify.  But  if,  relying  upon  the  good  faith 
of  the  principal,  the  surety  shall  permit  him  to  have  possession  of  a  bond 
signed  in  blank,  the  surety  will  have  clothed  the  principal  with  an  ap- 
parent authority  to  fill  up  the  blanks  at  his  discretion,  in  any  appropriate 
manner  consistent  with  the  nature  of  the  obligation  proposed  to  be  given, 
so  that,  as  against  the  obligee  receiving  the  bond  without  notice,  or  negli- 
gence, and  in  good  faith,  the  surety  will  be  estopped  to  allege  that  he 
executed  the  paper  with  a  reservation  or  upon  a  condition  in  respect  of 
the  filling  of  such  blanks,  and  this,  whether  the  blanks  to  be  filled  have 
reference  to  the  penalty  of  the  bond,  the  names  of  co-sureties,  or  other 
thing.      City  of  Chicago  v.  Gage  et  al.  593. 

2.  The  apparent  authority  of  the  principal  in  an  obligation  which 
has  been  executed  in  blank  by  others  as  sureties,  to  fill  in  the  blanks  in 
an  appropriate  manner,  may  be  implied  from  the  facts  and  circumstances 
attending  the  transaction,  and  may  be  shown  by  parol; — and  this  rule 
applies  to  instruments  under  seal  as  well  as  to  those  which  are  not  under 
seal.     Ibid.  593 
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3.  According  to  the  ancient  doctrine  of  the  common  law,  a  parol  au- 
thority was  not  adequate  to  authorize  an  alteration  or  addition  to  a 
sealed  instrument, — the  authority  must  have  been  of  equal  dignity  with 
the  instrument  itself; — so  that  a  paper  signed  and  sealed  in  blank,  even 
with  verbal  authority  to  fill  the  blanks,  which  should  afterwards  be 
done,  was  void  as  to  the  parties  so  signing  and  sealing,  unless  they 
afterwards  delivered,  or  acknowledged  or  adopted  it.  Upon  this  doctrine 
was  based  the  case  of  The  People  v.  Organ,  27  111.  29.  But  this  old  tech- 
nical rule  has  yielded  in  operation,  in  this  respect,  at  least,  of  filling 
blanks  in  official  bonds,  to  the  application  of  the  more  modern  doctrine 
of  estoppel  in  pais.      City  of  Chicago  v.  Gage  et  al.  593. 

4.  As  to  the  name  of  the  office  in  respect,  to  which  a  bond  is  proposed 
to  be  given,  and  which  was  in  blank  in  the  paper  when  signed  by  the 
sureties, — it  might  be  rendered  certain  by  reading  the  blank  bond  in 
the  light  of  surrounding  circumstances,  which  is  always  admissible  to 
ascertain  the  meaning  of  a  written  instrument.  In  this  case  the  blank 
bond  itself  recited  that  the  office  was  one  "  in  the  city  of  Chicago,"  to 
which  the  "above  bounden"  had  been  elected  or  appointed;  and  it  was 
to  the  office  of  treasurer  of  that  city  which  the  "above  bounden"  parry, 
who  had  already  signed  the  bond,  had  just  been  elected.  Thus,  there 
could  be  no  uncertainty  in  the  minds  of  the  sureties  what  office  was  in- 
tended.    Ibid.  593. 

5.  Furthermore,  by  the  law  the  amount  of  the  penalty  in  the  city 
treasurer's  bond  was  to  be  determined  upon  by  the  common  council,  to  be 
fixed  by  them  in  such  amount,  not  less  than  a  given  sum,  that  they  should 
deem  the  safety  of  the  city  required.  This  provision  of  law  was  deemed 
to  strengthen  the  inference  of  an  implied  authority  to  fill  the  blank  for 
the  penal  sum, — it  not  being  one  to  be  fixed  by  agreement  of  parties,  as 
in  the  case  of  ordinary  bonds.     Ibid.  593. 

6.  Of  notice  to  the  obligee  as  to  sureties  signing  upon  condition.  The 
mere  fact  that  the  obligee  in  a  bond  has  knowledge  at  the  time  he  receives 
it  that  there  were  blanks  in  the  instrument  which  had  been  filled  subse- 
quent to  the  signing  by  the  sureties,  and  in  their  absence,  will  not  operate 
to  affect  the  obligee  with  notice  of  any  secret  conditions  upon  which  the 
sureties  may  have  signed  the  bond.     Ibid.  593. 

7.  It  is  not  every  defect  on  the  face  of  a  bond  which  has  been  signed 
in  blank,  which  will  operate  as  notice  to  the  obligee,  or  put  him  upon 
inquiry  in  respect  to  conditions  upon  which  the  sureties  may  have  signed 
it.  The  imperfection  upon  the  face  of  the  bond  which  is  to  have  such 
effect,  must  be  of  such  a  character  that  it  points  towards,  indicates,  and 
excites  suspicion  of,  the  particular  matter  of  defence  alleged  against  the 
instrument,  and,  as  an  ordinarily  prudent  man,  to  put  the  obligee  to  make 
inquiry  as  to  the  existence  of  the  very  thing  which  is  set  up  in  defeat  of 
the  instrument.     Ibid.  593. 
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8.  But  in  the  case  of  an  official  bond,  in  which  the  blank  had  refer- 
ence to  the  penal  sum,  and  that  penal  sum  was,  by  law  to  be  fixed  by  the 
municipal  authority  who  were  to  approve  and  receive  the  bond,  the  fact 
that  the  obligees  knew  that  the  instrument,  at  the  time  it  was  signed,  was 
in  blank  in  respect  to  the  penalty,  would  not  operate  to  put  them  upon 
inquiry  to  learn  whether  the  sureties  had  signed  the  paper  upon  condi- 
tion that  the  penal  sum  should  not  exceed  a  certain  amount.  City  of 
Chicago  v.  Gage  et  al.  593. 

9.  In  such  case,  knowledge  on  the  part  of  the  obligees  of  the  unfilled 
blank  for  the  penalty  would  be  but  knowledge  of  the  apparent  implied 
authority  with  which  the  law  clothes  the  principal  obligor  to  fill  it,  and 
consequently  could  afford  no  ground  of  suspicion  of  any  want  of  author- 
ity, nor  indicate  any  bad  faith  on  the  part  of  the  obligees  in  receiving  the 
bond  with  such  knowledge.     Ibid.  593. 

BOUNDAKIES. 

AS  TO  LAND  UPON  A  WATER  COURSE  OR  LAKE. 

Whether  a  grantee  takes  to  the  center  of  the  stream  or  lake.  See  RIPA- 
RIAN OWNERS,  2. 

CHANCERY. 

Pleadings  in  chancery. 

1.  Whether  a  bill  is  multifarious.  Three  brothers,  desiring  to  purchase 
certain  tracts  of  land,  procured  a  third  person  to  make  the  purchase  in 
his  own  name,  they  to  pay  the  purchase  money  as  it  should  become  due. 
Other  tracts  were  purchased  in  the  same  way,  the  legal  title  being  in  the 
names  of  several  persons.  Different  portions  of  the  land  so  purchased 
were  taken  possession  of  severally  by  the  three  brothers,  who  farmed  the 
lands,  made  payments  on  the  purchase  money,  and  verbally  agreed  upon 
the  mode  of  division  among  them.  Pending  these  transactions  one  of 
the  brothers  absented  himself  from  that  part  of  the  country  and  remained 
away  several  years,  until  finally,  the  two  remaining  brothers,  on  the 
supposition  the  absent  one  was  dead,  procured  the  conveyance  of  the 
legal  title  to  all  of  certain  parcels  of  the  lands  to  be  made  to  them,  agree- 
ing, however,  in  the  event  of  the  return  of  the  absent  brother,  to  convey 
his  portion  to  him.  A  mistake  was  made  in  conveying  some  of  the 
tracts.  There  was  an  outstanding  mortgage  upon  others.  The  legal 
title  to  a  portion  still  remained  in  the  original  vendors.  One  of  the 
brothers  who  remained  at  home,  and  in  whom  was  vested  in  the  manner 
mentioned  the  legal  title  to  a  parcel  of  the  land  which,  by  their  verbal 
agreement,  was  to  belong  to  the  one  who  had  absented  himself,  died, 
leaving  a  widow  and  several  children.  While  matters  were  in  this  con- 
dition the  absent  brother  returned,  and  filed  his  bill  in  chancery,  making 
the  surviving  brother  and  the  representatives   of  the  deceased  brother 
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parties,  in  order  to  procure  the  conveyance  to  him  of  the  legal  title  to 
the  portions  of  the  lands  belonging  to  him.  The  holder  of  the  outstand- 
ing mortgage  was  made  a  party;  also  the  grantor  in  the  deed  in  which 
the  mistake  had  occurred,  and  the  holders  of  the  legal  title  to  such  por- 
tions of  the  land  as  had  not  yet  been  conveyed.  The  bill  sought  to  have 
all  these  various  matters  adjusted  in  the  one  suit.  It  was  held,  the  bill 
was  not  multifarious,  as  containing  dissimilar  and  disconnected  matters. 
The  court  having  jurisdiction  to  decree  a  partition,  might  well  retain  the 
case  to  adjust  all  the  other  questions  affecting  the  same  property.  Rann 
et  al.  v.  Rann,  433. 

2.  Of  the  answer.  Although,  in  stating  a  defence  in  an  answer,  there 
must  be  such  a  degree  of  certainty  as  will  inform  the  complainant  of 
the  nature  of  the  defence,  yet  it  is  not  necessary  that  there  should  be 
the  same  degree  of  accuracy  as  is  required  in  a  bill.  Jenkins,  assignee, 
v.  Greenbaum  et  al.  11. 

3.  Answer  to  bill  praying  an  account.  Where  a  bill  to  forclose  a  deed 
of  trust  prays  for  an  account  to  be  taken  and  stated  of  what  is  due  on  the 
notes  secured,  the  defendant  will  not  be  required  to  set  out  in  his  answer 
with  precision  each  item  of  his  account,  with  a  detail  of  all  the  particu- 
lars connected  therewith.  Such  particularity  is  not  required  in  bills  to 
redeem  or  to  have  a  mortgage  satisfied.  In  such  cases  the  party  calling 
for  an  account  only  makes  a  general  statement  of  his  case,  leaving  the 
itimized  accounts  to  be  presented  and  stated  by  the  master.     Ibid.  11. 

4.  Of  an  answer  setting  up  the  defence  of  usury — of  its  requisites — and 

whether  the  answer  is  sufficient.     See  USURY,  2,  3,  4. 
Relief  against  one's  own  voluntary  act. 

5.  Where  one  of  two  joint  grantees  of  land  consents  that  the  joint 
deed  may  be  surrendered,  and  that  the  grantor  may  convey  the  premises 
to  the  other  party  alone,  the  party  so  assenting  musE  abide  by  what 
may  be  done  in  the  way  of  changing  the  title,  and  can  have  no  equitable 
right  to  the  interposition  of  a  court  of  equity  to  enable  him  to  retract,  no  mat- 
ter whether  the  arrangement  was  because  the  land  before  really  belonged  to 
the  party  receiving  the  new  deed,  or  the  interest  of  the  other  party  yielding 
up  the  title  was  disposed  of  to  him,  or  it  was  done  in  order  to  shield  the 
land  from  apprehended  pecuniary  liability.     Dinwiddie  v.  Bell  et  al.  360. 

Relief  against  one's  own  fraudulent  acts. 

6.  As  to  fraudulent  conveyance.  Where  a  conveyance  has  been  made  for 
the  purpose  of  defrauding  the  creditors  of  the  grautoi',  equity  will  not 
interpose  to  restore  to  the  grantor  the  title  to  the  property  so  fraudulently 
conveyed.     Dunaway  v.  Robertson  et  al.  419. 

7.  For  the  same  reason  that  there  would  be  no  interference  by  equity 
to  set  aside  such  conveyance  when  perfected,  equity  will  not  lend  its  aid 
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to  undo  anything  which  has  been  done  toward  the  making  of  such  a  con- 
veyance.    Dunaway  v.  Robertson  et  al.  419. 

8.  So,  where  the  owner  of  land,  in  apprehension  of  embarrassment 
from  anticipated  litigation,  and  to  protect  his  land  against  the  result  of 
such  expected  embarrassment,  executed  deeds  for  the  same  to  another, 
and  put  the  same  upon  record,  but  never  delivered  the  deeds,  a  court  of 
equity  refused  to  interpose  in  any  way  to  aid  the  party  thus  intending  to 
defraud  his  creditors,  in  doing  away  with  the  deeds  or  the  record  of  them, 
but  left  him  in  the  position  in  which  he  saw  proper  to  place  himself. 
Ibid.  419. 

Trust — cloud  upon  title — improvements. 

9.  On  bill  filed  to  establish  a  trust  in  certain  real  estate,  and  to  remove 
a  cloud  upon  the  title  of  the  complainant,  it  appeared  that  the  father  of  the 
complainant  executed  a  deed  for  the  property  in  controversy,  the  deed 
being  recorded,  but  never  delivered  to  the  grantee  named  therein.  The  deed 
was  not  executed  upon  any  contract  of  bargain  and  sale,  but  was  really 
designed  as  a  conveyance  in  trust  for  the  benefit  of  the  family  of  the 
grantor,  but,  never  having  been  delivered,  it  passed  no  title.  The  grantee, 
after  the  death  of  that  grantor,  executed  a  deed  for  the  same  property  to 
the  mother  of  the  complainant,  who  thereupon  executed  a  deed  of  trust 
upon  the  same  to  secure  a  sum  of  money  which  she  had  borrowed,  and 
which  was  used  in  making  valuable  improvements  in  the  erection  of 
buildings  on  the  land.  The  lender  of  this  money  was  notified  by  the 
grantor  in  the  deed  of  trust,  before  the  consummation  of  the  transaction, 
that  the  property  really  belonged  to  the  complainant.  It  was  this  series 
of  conveyances  which  the  bill  sought  to  have  set  aside.  Upon  decreeing, 
in  that  regard,  in  favor  of  the  complainant,  it  was  considered  equitable 
that,  to  the  extent  his  estate  had  been  reasonably  improved,  and  he  him- 
self personally  benefited  from  the  money  of  the  grantee  in  the  deed  of 
trust,  his  estate  should  be  charged  with  its  payment.  Union  Mut.  Life 
Ins.  Co.  et  al  v.  Campbell.  267. 

Specific  performance. 

10.  Laches.  Where  time  is  made  of  the  essence  of  a  contract  for  the 
sale  of  land,  and  no  payment  has  been  made  on  it  for  a  period  of  twenty- 
five  years,  except  a  portion  of  the  first  year's  interest  in  advance,  and  no 
tender  has  been  made,  a  specific  performance  of  the  contract  will  not  be 
decreed,  or  a  rescission  of  it  and  a  return  of  the  money  paid,  on  account 
of  such  inexcusable  and  long  delay.      Gibbons  et  al.  v.  Hoag.  45. 

Determining  succession  to  an  estate. 

11.  Jurisdiction  in  chancery.  Where  a  person  has  assumed  to  take  pos- 
session of  an  estate  under  a  claim  of  heirship,  a  court  of  chancery  has 
jurisdiction,  at  the  suit  of  another  claimant,  to  inquire  and  determine 
as  to  the  true  succession,  and  to  direct  the  proper  distribution.     It  is  one 
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of  the  usual   grounds  of  equity  jurisdiction   to  discover  and  compel  an 
account  of    funds   wrongfully   concealed    and    withheld  from    the   real 
owner.     Russell  et  al  v.  Madden,  485. 
Retaining  case  to  adjust  all  matters. 

12.  Relief  according  to  the  scope  of  the  pleadings.  One  of  the  children 
and  heirs  at  law  of  a  deceased  person  exhibited  his  bill  in  chancery, 
claiming  a  one-half  interest  in  certain  of  the  lands  of  which  the  ancestor 
died  seized  of  the  legal  title,  the  claim  being  based  upon  an  alleged 
joint  ownership  between  the  complainant  and  his  father  in  the  lifetime  of 
the  latter.  On  error,  upon  a  dismissal  of  the  bill,  it  was  insisted  by  the 
complainant  that  as  he  was  at  least  a  tenant  in  common  with  the  other 
heirs  in  the  lands,  the  court,  having  jurisdiction  of  the  subject  matter  and 
of  the  parties,  should  have  retained  the  bill,  and  done  complete  justice 
between  the  parties  by  making  partition.  But  it  was  held  otherwise,  as 
the  bill  was  not  framed  with  any  view  to  a  partition,  and  no  partition  was 
asked.  Dinioiddie  v.  Bell  et  al.  360. 
Usury — relief  in  equity. 

Of  the  character   of  relief  granted,  and  upon  what  terms.     See  USURY, 
5  to  8. 
Laches — as  a  bar  to  equitable  relief. 

Generally.     See  LIMITATIONS,  3,  4,  5. 
Mistake.     See  MISTAKE,  1. 

Granting  new  trials  at  law.     See  NEW  TRIALS,  3  to  6. 
CLOUD  UPON  TITLE.     See  CHANCERY,  9. 
COLLATERAL  SECURITY. 
Effect  upon  the  principal  debt. 

1.  The  acceptance  of  collateral  security  on  the  making  of  a  loan,  or 
afterwards,  has  no  effect  whatever  on  the  original  debt,  either  to  impair 
or  suspend  the  right  of  action.     Darst  v.  Bates  et  al.  493. 

COMMISSION  MERCHANT. 
Disposition  of  property  of  principal. 

Right  of  factor  to  pledge  goods  of  his  principal  for  his  own  debt.  See 
FACTOR,  1,  2. 

CONFLICT  OF  LAWS. 
Transfer  of  real  estate  for  benefit  of  creditors. 

1.  By  what  law  governed — as  to  its  validity.  The  validity  of  a  deed  of 
assignment  of  property,  although  executed  in  another  State,  so  far  as  it 
attempts  to  convey  real  estate  situate  in  this  State,  must  be  determined 
by  the  laws  of  this  State.  Gardner  et  al.  v.  Commercial  National  Bank  of 
Providence,  298. 
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Death  from  negligence. 

2.  To  whom  the  damages  may  be  paid — under  the  statute  of  Indiana.  See 
DEATH  FROM  NEGLIGENCE,  1. 

Parties. 

3.  In  action  for  death  from  negligence — who  may  sue — under  the  statute 
of  Indiana.     See  PARTIES,  2. 

CONSERVATORS. 

Of  insane  married  woman. 

1.  Of  the  power  to  appoint — and  of  the  sale  and  conveyance  of  estates. 
The  statute  of  1845  relating  to  the  "  appointment  of  a  conservator  of  an 
insane  or  distracted  person  having  an  estate,  real  or  personal,"  and  the 
statute  of  1853  relating  to  "  the  sale  of  real  estate  of  lunatics  or  dis- 
tracted persons,"  applied  to  insane  married  women,  as  well  as  others, 
and  this  notwithstanding,  at  the  time  those  statutes  were  passed,  the 
common  law  governing  the  rights  of  married  women  obtained  in  this 
State.      Gardner  v.  Maroney,  552. 

2.  So,  under  those  statutes,  the  county  courts  had  the  power  to  ap- 
point a  conservator  for  an  insane  married  woman  having  an  estate,  and 
the  circuit  courts  had  the  power,  upon  a  proper  application  of  the  con- 
servator so  appointed,  to  authorize  him  to  sell  and  convey  the  real  estate 
of  such  insane  person.     Ibid.  552. 

3.  While  under  the  common  law  it  was  undoubtedly,  in  general  terms, 
the  peculiar  province  of  the  husband  to  have  the  care  and  management 
of  the  wife's  property  and  the  custody  of  her  person,  and  his  duty  to 
support  her,  whether  sane  or  insane,  yet  his  right  to  the  care  and  man- 
agement of  her  property  did  not  extend  to  her  separate  estate.  And  in 
a  case  where  the  husband  was  unable  to  support  an  insane  wife  who  had 
an  adequate  separate  estate  settled  upon  her  without  the  intervention  of 
a  trustee,  it  is  not  doubted  that  a  court  of  chancery,  under  its  general 
powers,  aside  from  our  statute,  might  have  appointed  a  conservator  or 
trustee — either  the  husband  or  some  one  else,  as  might  have  been  deemed 
most  advisable — to  sell  and  convey  property  for  her  support.     Ibid.  552. 

4.  Conveyances  by  conservators  are  in  no  sense  to  be  regarded  as 
conveyances  by  the  lunatic; — they  are  conveyances  made  by  the  law  for 
the  benefit  of  the  lunatic,  and  are  analogous  to  conveyances  by  guardians 
and  administrators.     Ibid.  552. 

5.  So,  it  can  not  be  objected  to  a  conveyance  by  the  conservator  of  an 
insane  married  woman  that  there  could  be  no  conveyance  by  her,  even 
of  her  separate  estate,  without  joining  with  her  husband, — for  the  acts 
in  reference  to  conveyances  by  married  women  have  no  relation  whatever 
to  conveyances  by  conservators.  The  latter  are  governed  entirely  by  the 
statute  in  relation  to  idiots  and  lunatics.     Ibid.  552. 
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Conservator's  deed. 

6.  When  it  may  be  questioned.  Aside  from  the  question  of  jurisdiction 
in  the  appointment  of  a  conservator,  and  in  the  proceeding  to  authorize 
the  conservator  to  sell  and  convey  land,  the  question  whether  there  was 
a  proper  case  for  the  exercise  of  the  jurisdiction  in  respect  of  the  kind 
of  property-sought  to  be  sold,  or  the  necessity  for  its  sale,  can  not  be 
made  in  a  collateral  proceeding,  as,  in  an  action  of  ejectment  where  one 
of  the  parties  claims  under  the  conservator's  deed.  Gardner  v.  Maroney, 
552. 

CONSIDERATION. 
Whether  sufficient. 

1.  Compromise  of  doubtful  claim.  In  order  to  render  an  agreement  to 
forbear,  and  the  forbearance  of  a  claim,  a  sufficient  consideration  for  a 
promise  to  pay  money,  it  is  essential  that  such  claim  shall  be  sustainable, 
at  law  or  in  equity,  in  favor  of  the  person  to  whom  or  for  whose  benefit 
the  promise  is  made.     Heaps  v.  Dunham  et  al.  583. 

2.  Of  an  agreement  not  to  prosecute  for  a  crime.  A  promissory  note 
given  in  settlement  of  a  crime  is  without  consideration,  and  can  not, 
while  it  remains  in  the  hands  of  the  payee,  be  enforced  in  a  court  of 
law  or  equity.     Ibid.  583. 

3.  Settlement  of  threatened  prosecution  for  seduction.  The  right  of  action 
for  the  seduction  of  a  female  in  her  minority  is  in  the  parent,  who  is' 
entitled  to  her  services.  So,  a  promise  to  pay  money  on  the  agreement 
of  the  female  herself  to  forbear  in  respect  to  a  threatened  prosecution  for 
her  alleged  seduction,  is  without  consideration.     Ibid.  583. 

Illegal  consideration  in  part. 

4.  Of  its  effect.  Where  a  part  of  an  entire  consideration  of  a  contract 
or  promise  is  illegal,  the  whole  contract  is  void.  Tenney  at  al.  v.  Foote, 
99. 

CONSPIRACY. 
Defined. 

1.  And  what  will  amount  to  a  conspiracy.  A  conspiracy  may  be  regarded 
a  combination  of  two  or  more  persons,  by  a  concerted  action,  to  accom- 
plish a  criminal  or  unlawful  purpose,  or  a  purpose  not  in  itself  criminal 
by  unlawful  or  criminal  means.     Heaps  v.  Dunham  et  al.  583. 

2.  Where  a  person,  arrested  upon  a  charge  of  bastardy,  makes  a  set- 
tlement in  respect  thereto,  giving  his  notes  for  an  amount  agreed  upon 
with  the  persons  managing  the  prosecution,  if  the  persons  who  insti- 
tuted and  were  prosecuting  the  suit  in  behalf  of  the  woman  interested, 
honestly  believed  from  her  statements  that  the  charge  was  true,  and 
were  thereby  induced  to  act  in  the  matter,  they  could  not  properly  be 
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charged  with  conspiring  to  extort  money  from  the  accused  unlawfully, 
even  though  as  a  matter  of  fact  the  person  so  charged  was  not  guilty  of 
the  offence.     Heaps  v.  Dunham  et  al.  583. 

CONSTITUTIONAL  LAW. 

Compensation  of  county  officers. 

1.  Clerk  hire,  etc.  —  power  of  county  board  to  change  them  during  a  term 
of  office — and  of  the  power  of  such  board  to  relieve  county  officers  of  the  duty 
to  pay  surplus  fees  into  the  county  treasury.  See  FEES  AND  SALARIES, 
1,2. 

Exemption  from  taxation. 

2.  In  charter  of  corporation — is  a  binding  contract  on  the  State.  See 
TAXATION,  1. 

Regulating  charges  of  railroads. 

3.  Power  of  the  legislature  in  that  regard — constitutionality  of  the  act  of 
May  2,  1873.     See  RAILROADS,  1,  2. 

CONTINUANCE. 
Diligence. 

1.  As  to  taking  deposition.  Where  due  diligence  has  not  been  used  to 
procure  the  deposition  of  a  party  or  witness,  a  motion  for  a  continuance, 
based  on  the  fact  that  such  deposition  has  not  been  returned,  is  properly 
overruled.     Fisher  v.  Greene,  94. 

CONTRACTS. 
Provision  for  liquidated  damages. 

1.  Whether  to  be  treated  merely  as  a  penalty,  and  only  actual  damages 
recoverable.  The  fact  that  the  parties  to  a  contract  fix  a  sum  to  be  paid 
and  call  it  liquidated  damages,  does  not  always  control  the  question  as 
to  the  measure  of  recovery  for  a  breach.  The  courts  will  look  to  see  the 
nature  and  purpose  of  fixing  the  amount  of  damages  to  be  paid,  and  if 
it  appears  to  have  been  inserted  to  secure  the  prompt  performance  of  the 
agreement,  it  will  be  treated  as  a  penalty,  and  no  more  than  the  actual 
damages  proved  can  be  recovered.     Scofield  v.  Tompkins  et  al.  190. 

2.  Where  a  contract  for  the  sale  of  land  provided  for  the  payment  of 
over  $22,000  by  a  day  named,  for  the  land,  which  was  made  a  condition 
precedent  and  time  made  of  the  essence  of  the  contract,  and  that  in  case 
of  default  in  payment  of  the  price,  or  any  part  thereof,  when  due,  the  ven- 
dor might  declare  the  contract  null  and  void  and  retain  any  sums  of 
money  paid,  and  might  sue  and  recover  from  the  purchaser  the  whole  or 
any  part  of  the  price  that  might  be  due  and  unpaid,  as  liquidated  dam- 
ages, and  nothing  was  paid  and  a  forfeiture  declared,  it  was  held,  in  an 
action  of  covenant  upon   the  agreement  to  recover   the  entire  price  as 
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liquidated  damages,  that  a  demurrer  was  properly  sustained  to  the  decla- 
ration.    Scofield  v.  Tompkins  et  al.  190. 

3.  The  parties  may  agree  upon  any  sum  as  compensation  for  the 
breach  of  a  contract  which  does  not  manifestly  exceed  the  amount  of  the 
injury  suffered,  but  when  it  is  manifestly  above  that  sum,  and  the  dam- 
ages are  such  as  can  readily  be  shown,  such  sum  so  inserted  in  the  con- 
tract will  be  regarded  merely  as  a  penalty  to  insure  prompt  payment  or 
performance.     Ibid.  190. 

Appraisal  of  property — arbitration. 

4.  Whether  an  agreement  amounts  to  a  submission  to  arbitration.  Where 
the  parties  to  a  lease  provide  for  rent  to  be  paid  yearly,  at  six  per  cent  on 
the  appraised  value  of  the  demised  premises,  to  be  ascertained  by  the 
selection  of  property  holders,  this  is  not  a  submission  to  arbitration,  and 
no  notice  to  the  parties  is  necessary  before  making  the  appraisement, 
unless  the  lease  so  requires,  and  the  finding  of  the  appraisers,  when 
selected,  will  be  conclusive  upon  the  parties,  except  for  fraud.  Norton  v. 
Gale,  533. 

Construction  of  contracts. 

5.  When  several  papers  construed  together.  Where  a  contract  is  entered 
into  with  a  railroad  company  for  a  certain  number  of  its  bonds  secured 
by  first  mortgage,  in  construing  the  same  it  should  be  read  as  if  the 
bonds  and  mortgage  were  set  out  therein  at  length.      Galena  and  Southern 

Wisconsin  Railroad  Co.  v.  Barrett,  467. 

6.  As  to  reading  a  contract  in  the  light  of  surrounding  circumstances  to 
ascertain  its  meaning*     See  BONDS,  4. 

In  settlement  of  bastardy. 

7.  It  is  competent  for  a  person  chargedwith  bastardy  to  compromise 
the  matter  with  the  woman  alleged  to  have  become  pregnant,  and  if  the 
party  so  charged,  upon  being  arrested  under  a  warrant  issued  in  such 
proceeding,  shall  enter  upon  a  settlement,  not  induced  by  fraud  or  oppres- 
sion, and  shall  give  his  promissory  note  for  a  sum  of  money  for  the  bene- 
fit of  the  alleged  injured  party,  such  settlement  will  be  conclusive  upon 
the  person  charged,  in  respect  to  the  question  whether  the  woman  was, 
in  fact,  pregnant  or  not.     Heaps  v.  Dunham  et  al.  583. 

Duress. 

8.  What  constitutes,  in  avoidance  of  a  contract.     See  DURESS,  1,  2. 

Exemption  from  taxation. 

9.  In  charier  of  corporation — is  a  binding  contract  on  the  State.  See 
TAXATION,  1. 

*On  the  same  subject  see  Parmelee  v.  Lawrence,  44  111.  410. 
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CONTRACTS.      Continued. 
Signing  bonds  in  blank. 

10.  Of  the  implied  authority  to  fill  the  blanks — and  as  to  notice  to  obligee 
as  to  surety  signing  upon  condition.     See  BONDS,  1  to  9. 

CONVEYANCES. 
Delivery  of  deeds. 

1.  What  amounts  to  a  delivery — and  of  evidence  thereof.  The  mere  act 
of  recording  a  deed  is,  of  itself,  but  prima  facie  evidence  of  its  delivery  to 
the  grantee,  aud  liable  to  be  rebutted, — and  it  is  successfully  rebutted 
when  it  is  shown  the  deed  was  not  in  the  nature  of  a  family  settlement, 
or  of  a  gift  to  a  minor,  but  is  intended  to  confer  no  benefit  upon  the 
grantee,  and  its  execution  and  recording  are  wholly  unknown  to  him 
until  after  the  death  of  the  grantor.  Union  Mat.  Life  Ins.  Co.  et  al.  v. 
Campbell,  267. 

2.  In  this  case,  the  owner  of  certain  real  estate,  anticipating  some 
embarrassments  in  his  business,  and  desiring  to  secure  [his  property  for 
the  benefit  of  his  family,  inquired  of  a  friend  if  he  might  convey  the 
property  to  him,  in  furtherance  of  the  views  mentioned,  and  the  friend 
assented.  Subsequently,  the  owner  executed  a  deed  to  that  person, 
acknowledged  it,  and  after  the  death  of  the  grantor  the  deed  was  found 
in  the  recorder's  office,  and  it  had  been  recorded.  The  grantee  named  in 
the  deed  had  never  been  in  possession  of  the  deed  or  of  the  property, 
and  had  no  knowledge  of  the  existence  of  the  deed  until  after  the 
grantor's  death.  It  was  held  there  was  no  delivery  of  the  deed  to  the 
grantee, — the  prima  facie  evidence  of  a  delivery  afforded  by  the  recording 
of  the  deed  was  fully  rebutted  by  the  other  circumstances  attending  the 
transaction.  The  permission  which  the  grantee  had  given,  prior  to  the 
execution  of  the  deed,  that  it  might  be  made  to  him,  did  not  amount  to  an 
acceptance  of  it  after  it  was  executed,  and  that  was  essential  to  its 
proper  delivery.     Ibid,  267. 

3.  The  use  of  the  word  "delivered,"  in  the  certificate  of  acknowledg- 
ment to  the  deed,  would  not  operate  to  show  there  was  a  delivery,  when 
the  proofs  show  there  was  not,  in  fact,  any  delivery  before  the  acknowledg- 
ment.    Ibid,  267. 

4.  Surrender  of  notes — reinvesting  of  title.  Where,  upon  the  cancelling 
of  a  contract  for  the  sale  and  conveyance  of  land,  it  was  agreed  between 
the  parties  that  the  grantee  should  execute  a  deed  reconveying  to  his 
grantor,  and  the  latter  should  surrender  the  notes  given  him  for  the  pur- 
chase money,  and  that  the  deed  of  reconveyance  should  be  placed  in  the 
hands  of  a  third  person,  to  be  delivered  to  the  grantee  therein  whenever 
Ihe  latter  should  place  in  the  hands  of  such  third  person  the  notes  men- 
tioned, it  was  held,  the  delivery  of  the  deed  of  reconveyance  into  the 
hands  of  the  custodian  designated  was  a  delivery  to  the  grantee  therein, 
and  the  placing  of  the  notes  in  his  hands  was  a  surrender  of  them  to  the 
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maker,  so  that' thereby   the  title  to   the  land   became  reinvested   in   the 
original  grantor.     Redden  et  al.  v.  Miller  el  al.  336. 

Acknowledgments  of  deeds. 

5.    Of  impeaching  the  same.  See  ACKNOWLEDGMENTS  of  DEEDS,  1,  2. 

CORPORATIONS. 

AS  TO  THE  CORPORATE  NAME. 

1.  Doing  business  under  the  name  of  another  corporation.  A  company 
claiming  to  have  -been  incorporated  under  the  laws  of  another  State, 
commenced  doing  business  in  this  State,  under  its  assumed  corporate 
name.  Subsequently  another  company  became  incorporated  by  the  same 
corporate  name  as  the  former,  under  the  laws  of  this  State,  and  com- 
menced business  in  the  same  city  in  which  the  former  company  was 
already  established.  The  company  organized  under  the  laws  of  this 
State  sought  to  restrain  the  persons  composing  the*,  other  company  from 
continuing  to  do  business  under  the  corporate  name,  alleging  that  the 
defendants'  pretended  corporation  no  longer  existed, — but  it  was  held 
that  was  not  sufficient  ground  for  the  relief  sought.  If  the  defendants 
were  no  longer  incorporated,  or  if  their  original  organization  as  a  corpo- 
ration was  illegal,  they  still  had  a  right  to  prosecute  their  business  as 
partners,  and  under  any  name  they  might  adopt.  Ottoman  Cahvey  Co.  v. 
Dane  et  al.  203. 

Power  to  contract  debts. 

2.  To  borrow  money,  and  secure  the  same.  A  private  corporation  has 
implied  power  to  contract  debts,  like  an  individual,  whenever  necessary 
or  convenient  in  furtherance  of  its  legitimate  business,  and  whenever  it 
may  contract  a  debt  it  may  borrow  money  to  pay  it,  and  execute  a  nego- 
tiable bill,  note  or  bond,  and  secure  it  by  mortgage  to  the  creditor  in 
payment.      Ward  v.  Johnson  et  al.  215. 

3.  Estoppel  to  plead  ultra  vires.  Where  a  bank  creates  an  investment 
department  as  one  agency  of  its  business,  under  which  parties  loaning 
money  to  the  bank,  or  making  deposits,  are  secured  by  a  deed  of  trust 
for  the  payment  of  their  loans  or  deposits,  with  interest,  under  which  the 
bank  receives  large  sums  of  money,  on  the  faith  of  the  security,  which 
goes  into  its  general  business,  the  bank,  after  having  the  full  benefit  of 
the  contract,  will  not  be  allowed  to  interpose  the  defence  of  ultra  vires 
to  defeat  the  execution  of  the  trust.     Ibid.  215. 

By-laws — who  bound  by  them. 

4.  The  general  rule  is  that  the  by-laws  of  a  corporation  are  binding 
upon  no  one  but  its  members  and  officers.  Hence,  a  by-law  directing  the 
investment  of  savings  deposits  in  certain  securities  is  binding  on  the 
members  and  officers  of  the  corporation,  but  not  upon  others  dealing  with 
the  corporation.     Ibid.  215. 
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What  liability  may  be  incurred — ultra  vires. 

5.  Where  a  national  bank  takes  possession  of  a  public  warehouse  con- 
veyed to  it  by  the  owner  by  deed  of  trust  to  secure  a  debt  due  to  the 
bank,  the  warehouse  at  the  time  of  such  change  of  possession  containing 
grain  in  store  for  which  warehouse  receipts  had  been  issued,  the  bank 
can  not  escape  the  duty  and  liability  to  deliver  the  grain  represented  by 
such  receipts  upon  a  proper  presentation  of  the  same  and  a  demand  of 
the  grain,  merely  because  the  conducting  of  a  warehouse  business  is  not 
within  the  scope  of  its  corporate  powers.  If  the  bank  should  refuse  to 
deliver  the  grain  under  such  circumstances,  it  would  be  guilty  of  a  con- 
version of  the  property,  and  liable  to  an  action  therefor,  regardless  of 
the  character  of  its  chartered  authority.  German  National  Bank  v. 
Meadowcro/t,  124. 

Stockholders. 

6.  Liability  for  debts  of  corporation.  While  it  may  be  true  that  when- 
ever money  is  deposited  in  an  incorporated  bank,  the  relation  of  debtor 
and  creditor  is  created  between  the  bank  and  the  depositor,  that  does  not 
necessarily  create  a  personal  liability  as  against  a  stockholder  of  the 
bank.  The  liability  of  the  stockholder  is  a  creature  of  the  statute,  and 
can  not  be  increased  or  enlarged  beyond  the  express  terms  of  the  statute. 
Bromley  v.  Goodwin,  118. 

7.  Extent  of  liability  of  stockholders  in  Marine  Company  of  Chicago. 
The  charter  of  the  Marine  Company  of  Chicago  provides:  "The  stock- 
holders in  this  corporation  shall,  as  to  all  funds  deposited  as  savings,  and 
in  trust  loith  said  corporation,  while  they  are  stockholders,  be  individually 
liable  to  the  extent  of  their  stock,"  etc.  It  was  held,  this  restricts  the 
liability  of  the  stockholders  to  the  particular  class  of  deposits  designated 
— those  "  as  savings,  and  in  trust  with  said  corporation,"  and  does  not 
embrace  every  deposit  of  money  that  might  be  made  in  the  bank.  Ibid. 
118. 

Municipal  corporations. 

8.  Liability  of  towns  for  unlawful  conduct  of  commissioners  of  highways. 
See  TOWNS,  1. 

9.  Liability  of  a  county  to  private  action  for  negligence.  See  NEGLI- 
GENCE, 1,  2. 

COUNTY. 

Liability  of  county  for  negligence.     See  NEGLIGENCE,  1,  2. 


COUNTY  ORDERS. 
Of  interest  thereon.     See  INTEREST,  1,  2. 
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COUNTY  TREASURER. 
Paying  over  county  funds. 

In  what  mode  he  may  discharge  himself  from  liability.     See  OFFICIAL 
BONDS,  1. 
His  official  report. 

How  far  binding  on  his  sureties.     Same  title,  12,  13,  14. 

CRIMINAL  LAW. 

Self-defence. 

1.  As  to  whether  the  danger  is  real  or  only  apparent.  Where  a  person  is 
assaulted  in  such  a  way  as  to  induce  in  him  a  well  grounded  and  reason- 
able belief  that  he  is  in  actual  danger  of  losing  his  life  or  suffering  great 
bodily  harm,  he  will  be  justified  in  defending  himself,  although  the  dan- 
ger be  not  real  but  only  apparent.  He  will  not  be  held  responsible  crim- 
inally, if  he  acts  in  self-defence  from  real  and  honest  convictions  as  to 
the  character  of  the  danger,  induced  by  reasonable  evidence,  although  he 
may  be  mistaken  as  to  the  extent  of  the  actual  danger,  when  other  rea- 
sonable and  judicious  men  would  have  been  alike  mistaken.  Steinmeyer 
et  al.  v.  The  People,  383. 

2.  So,  upon  the  trial  of  a  person  on  a  charge  of  manslaughter,  the 
theory  of  the  defence  being  that  the  party  accused  acted  in  self-defence 
against  an  attack  made  upon  him,  the  court  instructed  the  jury  that  if 
they  believed  from  the  evidence  that  the  defendant  killed  the  deceased, 
as  charged  in  the  indictment,  in  order  to  find  the  defendant  not  guilty 
they  must  believe  from  the  evidence  either  that  the  killing  was  done  in 
necessary  self-defence,  or  in  the  defence  of  habitation  or  property.  The 
instruction  was  held  to  be  erroneous,  as  ignoring  the  doctrine  of  justifica- 
tion even  in  the  absence  of  actual  danger,  if  the  other  elements  men- 
tioned existed.     Ibid.  383. 

Forgery. 

3.  What  constitutes  forgery — and  of  evidence  in  respect  thereto.  The 
merely  falsely  making  of  a  note  without  the  intent  to  defraud  some  one, 
does  not  constitute  the  crime  of  forgery.     Fox  v.  The  People,  71. 

4.  There  is  no  presumption  of  law  of  an  intent  to  defraud  from  proof 
that  the  accused  has  actually  forged  a  note  on  another  person  when  he  has 
not  uttered  the  same,  but  this  is  a  question  of  fact  for  the  jury  to  find 
from  the  evidence,  as,  his  possession  of  the  same  and  the  surrounding 
circumstances.  The  possession  of  the  forged  paper,  while  evidence  tend- 
ing to  prove  a  fraudulent  intent,  is  not  conclusive.  The  circumstances 
may  clearly  repel  any  presumption  of  guilt.     Ibid.  71. 

5.  Intent  to  defraud  person  named  must  be  proved.  It  is  necessary  to 
prove,  on  the  trial  of  one  indicted  for  forgery,  an  intent  to  defraud  the 
person  named  in  the  indictment  as  intended  to  be  defrauded.  This  intent 
maybe  clearly  shown  by  proof  of  uttering  the  forged  instrument,  and  if 
not  passed,  circumstantial  evidence.     Ibid.  71. 

42—95  III. 
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6.  As  to  admissions  of  other  forgeries.  Evidence  of  statements  or  admis- 
sions in  reference  to  the  note  for  the  forgery  of  which  the  person  accused 
is  being  tried  is  admissible,  but  what  he  has  said  of  another  note  said 
to  have  been  forged  is  not  admissible  to  prove  the  charge  on  which  he  is 
being  tried.     Fox  v.  The  People,  71. 

Flight  of  accused. 

7.  As  evidence  of  guilt.  It  is  error  to  instruct  a  jury,  on  the  trial  of 
one  for  an  alleged  crime,  that  his  flight  is  evidence  of  guilt.  It  is  only 
evidence  tending  to  prove  guilt.  Nor  should  the  court  tell  the  jury  that 
if  flight  was  proved,  it  must  be  satisfactorily  explained  consistent  with 
the  innocence  of  the  accused.  This  might  be  understood  as  requiring 
him  to  prove  an  innocent  purpose  beyond  doubt.     Ibid.  71. 

AS  TO  GOOD  CHARACTER  OF  ACCUSED. 

8.  The  court  has  no  right,  by  an  instruction,  to  tell  the  jury  that 
proof  of  good  character  on  the  part  of  the  accused  constitutes  a  complete 
defence  against  the  charge.  That  is  a  question  for  the  jury  and  not  for 
the  court,  and  they  have  the  right  to  consider  all  the  evidence,  and  from  it 
find  the  facts.     Ibid.  71. 

9.  An  instruction  that  a  defendant  in  a  criminal  case  has  offered  no 
further  evidence  on  the  question  of  his  good  character  than  he  has, 
should  not  operate  to  his  prejudice,  would  be  unexceptionable.     Ibid.  71. 

Juror  reading  newspaper  comments  on  the  case. 

10.  Waiver  of  irregularity — practice.  Where  the  counsel  for  a  defend- 
ant handed  a  juror  a  newspaper  to  read,  after  he  was  sworn,  but  before 
the  panel  was  filled,  and  afterwards,  on  the  trial,  his  attention  was  called 
to  the  fact  that  another  juror  was  reading  a  newspaper  in  which  was  an 
article  purporting  to  contain  a  report  of  the  trial,  and  commenting  upon 
the  case  unfavorably  to  the  defendant,  and  made  no  objection  thereto, 
but  stated  privately  to  the  court  that  it  was  best  to  say  nothing  about 
the  matter,  as  it  might  give  the  article  undue  prominence  and  do  the 
defendant  more  harm  than  good,  it  not  appearing  that  the  prosecution 
was  responsible  for  the  act,  it  was  held,  that  the  irregularity  was  waived, 
and  could  not  be  urged  by  the  defendant  as  error  to  reverse  a  judgment 
of  conviction.     Bulliner  et  al.  v.  The  People,  894. 

Waiver  of  irregularities — generally. 

11.  By  not  objecting  in  proper  time.  A  prisoner  on  trial  has  no  right  to 
standby  and  suffer  irregular  proceedings  to  take  place,  and  then  seek  a 
reversal  for  the  same.  Like  any  other  defendant,  if  he  neglects  in  proper 
time  to  insist  upon  his  rights,  he  waives  them.     Ibid.  394. 

Witnesses  not  indorsed  on  indictment. 

12.  It  is  a  matter  of  discretion  with  the  court  to  permit  a  witness  to 
be  examined,  by  the  prosecution,  whose  name  is  not  indorsed  on  the 
indictment  nor  given  to  the  defendant  before  the  commencement  of  the 
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trial,  and  error  can  not  be   assigned  on   the  exercise    of  such  discretion 
against  the  defendant.     Bulliner  et  al.  v.  The  People,  394. 

13.  A  witness  whose  name  was  not  indorsed  on  the  indictment,  and  in 
respect  of  whom  no  notice  had  been  given,  and  who  remained  in  the 
courtroom  and  heard  the  testimony  of  the  witnesses,  there  being  an  order 
for  the  separation  of  the  witnesses,  may  be  called  to  testify  to  matters  in 
rebuttal  to,  or  to  contradict  the  testimony  of  the  defendant.     Ibid.  394. 

Evidence  not  objected  to. 

14.  Can  not  be  assigned  for  error.  On  the  trial  of  one  for  murder,  the 
record  showed  that  on  his  cross-examination  he  narrated  how,  in  self- 
defence,  he  had  killed  a  man  in  Arkansas  while  he  was  in  the  army,  but 
the  record  failed  to  show  that  this  was  in  response  to  any  question  by 
the  counsel  for  the  people,  or  that  any  objection  was  urged  to  the  court 
against  his  answering  any  question  in  that  regard:  Held,  that  the 
defendant  could  not  urge  this  as  error.     Ibid.  394. 

Unfairness  in  argument  by  State's  attorney. 

15.  It  is  the  duty  of  the  court,  on  the  trial  of  one  when  his  life  or 
liberty  is  involved,  to  stop  the  State's  attorney  in  his  closing  argument, 
when  he  assumes  facts  not  proved  and  urges  them  for  a  conviction.  Such 
conduct  is  unfair  to  the  accused,  and  he  should  be  protected  by  the  court. 
When  such  unfairness  is  gross  a  judgment  of  conviction,  in  a  doubtful 
case,  should  be  reversed.     Fox  v.  The  People,  71. 

Former  conviction. 

16.  Under  another  jurisdiction.  Where  an  ordinance  of  a  city,  which 
prohibits  the  keeping  of  a  gaming  house,  prescribes  as  the  penalty  for 
the  offence  a  fine  of  $25,  a  conviction  under  the  ordinance  will  not  ope- 
rate as  a  bar  to  a  subsequent  prosecution  by  indictment  for  the  same 
offence,  for  the  reason  that  the  penalty  imposed  by  the  ordinance  is  very 
much  less  than  that  prescribed  in  the  statute.  While  effect  has  been 
allowed  to  ordinances  which  imposed  greater  penalties  than  those  pre- 
scribed by  the  general  law  of  the  State  for  the  same  offence,  that  will  not 
be  done  where  an  ordinance  imposes  a  lesser  penalty  than  the  statute. 
Bobbins  v.  The  People,  175. 

Conspiracy. 

17.  And  what  will  amount  to  a  conspiracy.     See  CONSPIRACY,  1,  2. 

Keeping  a  common  gaming  house. 

18.  What  is  sufficient  proof  thereof.     See  EVIDENCE,  6. 
On  affirmance  of  a  judgment  of  conviction. 

19.  As  to  any  further  action  in  the  court  below — and  as  to  the  duty  of 
officers  in  carrying  the  judgment  into  execution.     See  PRACTICE,  12,  13,  14 
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DEATH  FROM  NEGLIGENCE. 

TO  WHOM  THE  DAMAGES  MAY  BE  PAID. 

1.  Under  the  statute  of  Indiana.  Under  the  statute  of  the  State  of 
Indiana,  in  force  in  1859,  in  case  of  the  death  of  a  minor  from  the  neg- 
ligence of  a  railroad  company,  the  right  to  recover  and  to  receive  compen- 
sation for  such  wrong  was  placed  in  the  father  of  such  minor,  if  he  were 
living.  So,  when  the  administrator  of  such  minor  permitted  the  father 
to  receive  the  money  arising  from  that  cause,  he  was  held  to  have  per- 
formed his  whole  duty  in  respect  to  the  fund.  Perry  v.  Carmichael  et  al. 
519. 

DECREE. 

Upon  what  pleadings  granted. 

1.  Where  a  bill,  cross-bill,  petition  and  answers  thereto,  relating  to 
the  same  subject  matter,  are  consolidated  and  heard  together,  and  a  decree 
rendered,  it  will  be  considered  as  made  in  view  of  all  the  allegations  of 
the  parties  as  contained  in  all  the  pleadings,  although  the  petition  and 
cross-bill  may  be  dismissed  on  the  hearing.  Wilmington  Star  Mining  Co. 
et  al.  v.  Allen  et  al.  288. 

Personal  decree. 

2.  What  constitutes.  A  decree  which  simply  requires  a  holder  of  the 
legal  title  to  land  to  convey  to  a  purchaser,  upon  the  latter  paying  a 
certain  sum  claimed  under  a  vendor's  lien,  is  not  to'  be  regarded  as  a 
personal  decree  against  the  purchaser  for  the  money.  This  in  nowise 
imposes  any  liability  in  case  of  non-payment.     Rann  et  al.  v.  Rann,  433. 

DEEDS.  See  CONVEYANCES. 
DEFAULT. 

Admission  of  cause  op  action. 

1.  A  default  admits  the  facts  alleged  against  the  defendant  to  be  true, 
but  does  not  admit  that  those  facts  constitute  a  cause  of  action.  So,  if, 
upon  default,  it  be  found  that  the  facts  alleged  do  not  give  a  right  of  re- 
covery, final  judgment  should  not  be  entered  against  the  defendant. 
Madison  County  v.  Smith,  328. 

DELIVERY  OF  DEEDS.     See  CONVEYANCES,  1,  2,  3,  4. 
DEPOSITS  AND  DEPOSITORS.     See  BANKS,  3  to  12. 
DESCENTS. 

As  TO  PERSONAL  PROPERTY. 

1.  By  what  laio  governed.  The  succession  to  personal  property  is  gov- 
erned by  the  law  of  the  actual  domicil  of  the  intestate  at  the  time  of  his 
death,  no  matter  what  was  the  country  of  his  birth,  or  his  former  domi- 
cil, or  the  actual  situs  of  the  property  at  the  time  of  his  death.  Russell 
et  al.  v.  Madden,  485. 
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DESCENTS.     As  to  personal  property.     Continued. 

2.  In  the  State  of  Sonora,  Mexico.  A  citizen  of  the  United  States 
became  domiciled  in  the  State  of  Sonora,  in  the  Republic  of  Mexico,  and 
died  there,  intestate,  leaving  considerable  property  in  that  country,  but 
leaving  no  child  or  children,  or  descendants  of  child  or  children  him  sur- 
viving. There  were,  however,  brothers  and  sisters  of  the  deceased,  and 
his  mother,  who  survived  him.  The  law  of  the  State  of  Sonora,  in  re- 
gard to  the  succession  to  estates,  provides  that  "  if  there  be  only  a  father 
or  mother  living  he  or  she  shall  succeed  the  child  in  the  entire  estate." 
So  it  was  held,  the  mother  of  the  deceased,  the  father  being  dead,  suc- 
ceeded to  the  whole  of  his  estate  situate  in  the  State  of  Sonora,  to  the 
exclusion  of  his  brothers  and  sisters.     Russell  et  al.  v.  Madden,  485. 

AS  TO  AN  ACCEPTANCE  OF  AN  INHERITANCE. 

3.  In  a  foreign  jurisdiction.  In  a  contest  between  different  claimants 
to  the  succession  to  an  estate  situate  in  a  foreign  jurisdiction,  no  question 
can  arise,  as  between  the  several  claimants,  in  respect  to  an  acceptance 
of  the  inheritance  by  the  party  seeking  to  recover  the  estate.  That 
question  can  only  arise  between  the  party  seeking  the  recovery  and 
the  officers  having  the  custody  of  the  estate  in  the  foreign  jurisdiction. 
Ibid.  485. 

DISCRETION. 

AS  TO  ORDER  OF  INTRODUCING  PROOF. 

In  allowing  evidence  in  chief  to  be  given  after  party  has  closed  his  case. 
See  EVIDENCE,  9. 

DURESS. 

What  constitutes  duress. 

1.  In  avoidance  of  a  contract.  It  is  not  enough  to  establish  duress,  that 
a  party  was  imprisoned  at  the  time  of  making  a  promise  or  executing  a 
contract  in  respect  to  the  subject  concerning  which  he  had  been-arrested. 
Imprisonment,  when  lawful,  is  by  no  legal  intendment  an  abridgment 
of  the  free  and  voluntary  volition  of  the  mind  in  the  management  of 
business  transactions.  To  put  the  party  under  duress,  the  imprisonment 
must  be  unlawful,  or  there  must  be  an  abuse  of  or  an  oppression  under 
lawful  process  or  legal  detention.     Heaps  v.  Dunham,  et  al.  583. 

2.  So,  where  a  person  had  been  arrested  upon  a  charge  of  bastardy, 
under  a  warrant  regularly  issued,  and  while  under  arrest,  but  not  actually 
in  prison,  or  even  under  such  restraint  as  would  prevent  him  from  going 
where  he  pleased,  he  executed  his  promissory  notes  in  settlement  of  the 
subject  matter  of  the  charge,  it  was  held,  the  party  was  under  no  such 
duress  as  would  enable  him  to  avoid  the  contract.     Ibid.  583. 

EAST  ST.  LOUIS,  CITY  OF. 
Of  taxation  therein. 

The  rate  per  cent  allowed.     See  TAXATION,  6  to  10. 
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EQUITABLE  TITLE. 

When  it  will  pass,  though  legal  title  does  not. 

By  defectively  executed  power  in  mortgage.     See  MORTGAGES,  12. 

ESTOPPEL. 

AS  TO  RIGHT  TO  FORFEITURE  OF  LEASE. 

1.  Where  a  lessor  of  a  mine,  then  operated  by  an  insolvent  corpora- 
tion in  the  hands  of  a  receiver,  had  proposed,  under  the  sanction  of  the 
court,  to  test  his  right  to  a  forfeiture  of  the  lease,  and  for  that  purpose 
had  served  due  notice,  but  the  proceedings  were  stayed  by  injunction, 
and  after  the  dissolution  of  the  injunction  the  lessor  was  informed  by  the 
attorney  of  the  corporation  and  receiver  that  no  appeal  would  be  taken, 
and  that  he  could  take  possession  of  the  mine,  which  he  did,  and  leased 
the  same  to  another  party,  who  made  considerable  expenditures  in  fitting 
up  the  same  for  operations,  it  was  held,  that  after  this  abandonment  and 
surrender  of  possession,  and  such  action  had  on  the  faith  of  it,  the  lessee 
company  and  its  receiver  were  estopped  from  retracting  from  such  virtual 
surrender  of  the  old  lease.  Wilmington  Star  Mining  Co.  et  al.  v.  Allen 
et  al.  288. 

Power  to  issue  municipal  bonds. 

2.  The  payment  of  taxes  levied  to  meet  accruing  interest  upon  bonds 
issued  in  the  name  of  a  municipality  will  not  operate  to  estop  the  tax- 
payers of  the  municipality  from  alleging  a  want  of  power  to  create  the 
debt.  This  rule  is  in  contra-distinction  to  the  case  of  the  mere  irregular 
or  defective  execution  of  an  existing  power,  for  in  such  case  such  a  pay- 
ment of  taxes  may  well  work  an  estoppel  to  set  up  the  irregularity. 
Shaeffer  et  al.  v.  Bonham  et  al.  368. 

Corporations — ultra  vires. 

3.  When  corporation  estopped  to  plead  ultra  vires.  See  CORPORA- 
TIONS, 3. 

Factor  pledging  goods  of  principal. 

4.  Whether  the  latter  estopped  from  claiming  his  property  as  against  the 
*      pledgee.     See  FACTOR,  2. 

Landlord's  lease. 

5.  As  to  what  acts  will  operate  to  estop  the  landlord  from  claiming  a  lien 
as  against  a  purchaser  from  the  tenant.    See  LANDLORD  AND  TENANT,  2. 

Promise  by  county  to  pay  interest. 

6.  Whether  county  estopped  to  plead  ultra  vires  in  respect  thereto.  See 
INTEREST,  2. 

EVIDENCE. 

Parol  evidence 

1.  As  to  authority  given  by  county  board  to  issue  order  on  county  treasurer. 
Except  in  cases  where   payment  of  money  out  of  a  county  treasury  is 
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EVIDENCE.     Parol,  evidence.     Continued. 

specifically  authorized  by  law  to  be  made,  no  money  or  funds  can  prop- 
erly be  paid  out  unless  upon  an  order  of  the  county  board,  and  in  such 
case  the  order  of  the  county  board  can  only  be  shown  by  the  record. 
Parol  evidence  is  not  admissible  for  such  purpose.  Hall  v.  Jackson 
County,  352. 

2.  So,  in  an  action  against  a  county  to  recover  upon  an  order  on  the 
county  treasurer,  the  order  bearing  interest  upon  its  face,  it  was  held 
incompetent  to  prove  by  parol  t'hat  the  county  board  directed  the  order 
to  be  issued  with  the  interest  clause.     Ibid.  352. 

3.  To  explain  or  enlarge  the  minutes  of  a  judge  or  clerk — not  admissible. 
See  MINUTES  OF  A  JUDGE  OR  CLERK,  1. 

Secondary  evidence. 

4.  Where  an  original  paper  is  in  the  hands  of  a  third  person  residing  out 
of  the  State,  and  he  refuses  to  attach  the  same  to  his  deposition  when 
taken,  and  requested  to  do  so,  a  sworn  copy  taken  by  another  person 
present,  who  attaches  such  copy  to  his  deposition,  is  admissible  in  evi- 
dence.    Fisher  v.  Greene,  94. 

One  fact  inferred  from  proof  of  another. 

5.  It  is  not  always  necessary  that  every  fact  essential  to  sustain  a 
finding  shall  be  testified  to  by  witnesses.  Evidence  of  a  fact  may  be 
derived  from  inference,  although  there  be  no  positive  statement  of  its 
existence.  Jurors  bring  to  bear  upon  testimony  their  common  observa- 
tion and  general  knowledge,  and  in  the  light  thereof,  and  as  men  conver- 
sant with  affairs,  they  pass  upon  the  evidence  in  a  case,  drawing  the 
inferences  from  it,  which,  as  judges  of  the  facts,  they  properly  may  do. 
Robbins  v.  The  People,  175. 

6.  So,  under  an  indictment  for  keeping  "  a  common  gaming  house,"  it  was 
proven  that  the  defendant  was  seen  frequently  in  certain  rooms  and  was 
there  dealing  the  cards  at  the  game  of  faro;  that  the  rooms  were  kept 
and  used  as  common  gambling  rooms,  in  which  were  the  implements  of 
gambling,  and  that  the  rooms  were  fitted  up  for  gambling  rooms.  It  was 
also  proven  that  the  defendant  had  charge  of  the  rooms,  and  whenever 
any  questions  arose  about  the  games  being  played  there,  all  disputes 
were  referred  to  him  for  settlement.  It  was  held,  if  it  were  necessary  to 
a  conviction  that  it  should  appear  there  was  gambling  in  the  rooms  "  for 
money  or  other  valuable  thing,"  that  fact  might  be  inferred  from  the 
other  facts  proven,  without  being  itself  established  directly  by  the  testi- 
mony of  witnesses.     Ibid.  175. 

AS  TO  MOTIVE  IN  MAKING  CONTRACT. 

7.  In  an  action  by  a  real  estate  broker,  against  a  person  whose  land 
the  plaintiff  claimed  to  have  sold,  to  recover  for  services  in  making  the 
sale,  under  an  alleged  special  agreement  in  regard  to  the  amount  per 
acre  to  be  paid  as  compensation,  evidence  offered  by  the  plaintiff,  show- 
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EVIDENCE.     As  to  motive  in  making  contract.     Continued. 

ing  all  the  negotiations  between  the  parties  relating  to  the  sale  of  the 
land  as  the  inducement  to  make  the  particular  terms  relied  upon,  might 
well  be  rejected  as  having  no  bearing  on  the  issue  being  tried.  Robbins 
v.  Roth,  464. 

Evidence  in  chief  and  in  rebuttal. 

8.  As  to  compensation  for  right  of  way.  In  a  proceeding  by  a  railroad 
company  to  condemn  an  entire  lot  in  a  city  for  the  use  of  its  road,  evi- 
dence of  the  price  per  foot  an  adjoining  tract  had  been  sold  for,  and  the 
price  per  foot  at  which  other  lots  had  been  offered  for  sale,  is  doubtless 
competent  if  offered  by  the  company  as  evidence  in  chief,  but  is  not  after 
the  defendant  has  closed.  Chicago  and  Western  Indiana  Railroad  Co.  v. 
Maroney  et  al.  179. 

9.  In  a  proceeding  to  condemn  land,  where  the  petitioner  closes  his 
case  and  the  land  owner  gives  evidence  of  the  value  of  the  property 
sought  to  be  taken,  there  is  no  error  in  refusing  to  allow  the  petitioner 
to  prove  the  price  at  which  an  adjoining  tract  was  sold,  or  at  which  other 
lots  in  the  vicinity  are  offered  for  sale.  Such  evidence  is  in  chief  and 
not  in  rebuttal,  and  it  is  a  matter  of  discretion  to  open  the  case  and  let 
in  proof  which  ought  to  have  been  given  in  chief.     Ibid.  179. 

Questioning  judicial  proceedings  collaterally. 

10.  As,  in  respect  to  ordering  the  sale  of  the  property  of  an  insane  per- 
son by  a  conservator.  Aside  from  the  question  of  jurisdiction  in  the 
appointment  of  a  conservator,  and  in  the  proceeding  to  authorize  the 
conservator  to  sell  and  convey  land,  the  question  whether  there  was  a 
proper  case  for  the  exercise  of  the  jurisdiction  in  respect  of  the  kind  of 
property  sought  to  be  sold,  or  the  necessity  for  its  sale,  can  not  be  made 
in  a  collateral  proceeding,  as,  in  an  action  of  ejectment  where  one  of  the 
parties  claims  under  the  conservator's  deed.     Gardner  v.  Maroney,  552. 

As  to  degree  of  evidence  required. 

11.  It  is  error  to  instruct  a  jury  that  it  is  necessary  for  the  plaintiff 
to  prove  a  material  fact,  or  that  it  should  be  made  to  appear  from  the 
evidence  "to  the  satisfaction  of  the  jury."  The  law  does  not  demand  that 
every  material  allegation  should  be  established  to  the  satisfaction  of  the 
jury,  and  it  is  error  to  so  instruct.  The  jury  in  a  civil  case  are  to  decide 
facts  upon  the  weight  or  preponderance  of  the  evidence,  even  though 
the  proof  does  not  show  such  facts  to  their  satisfaction.  Siratton  v. 
Central  City  Horse  Railway  Co.  25. 

In  suit  on  official  bond  of  city  treasurer. 

12.  Evidence  as  to  amount  in  hands  of  principal — how  far  sureties  con- 
cluded by  entries  of  principal.     See  OFFICIAL  BONDS,  12  to  18. 

13.  The  officer's  books  as  evidence.     Same  title,  18. 
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EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 

Whether  necessary. 

1.  A  party  can  not  avail  of  any  supposed  error  of  the  trial  court  in 
the  rejection  of  evidence  offered,  unless  it  appears  an  exception  was  taken 
to  the  decision  of  the  court  in  making  such  ruling.     Robbins  v.  Roth,  464. 

2.  The  court  has  the  clear  right  to  prepare  and  give  instructions  to  the 
jury  in  lieu  of  those  asked  by  a  party,  and  if  those  so  given  do  not  con- 
tain the  substance  of  those  asked  by  the  party  he  must  except  to  the  rul- 
ing of  the  court  if  he  desires  to  assign  the  same  for  error.  Bromley  v. 
Goodwin,  118. 

EXECUTION. 

Property  levied  on  taken  in  replevin. 

Officer  protected  in  failing  to  sell.     See  REPLEVIN,  2. 

EXEMPTION  FROM  TAXATION. 
In  charter  of  corporation. 

Is  a  binding  contract  on  the  State.     See  TAXATION,  1 

FACTOR. 

Disposition  of  goods  of  principal. 

1.  Right  of  factor  to  pledge  the  property  of  his  principal  for  his  own  debt 
— notice — estoppel.  A  power  to  sell,  such  as  is  possessed  by  a  factor  or 
broker  appointed  for  the  purpose,  can  only  be  executed  by  way  of  sale, 
and  does  not  justify  a  disposition  of  the  pi'operty  in  any  other  manner. 
A  factor,  therefore,  has  no  authority  to  pledge  the  goods  of  his  principal 
as  a  security  for  a  debt  due  from  himself,  even  though  the  creditor  has  no 
notice  of  his  character  as  factor.  So  if  the  factor  attempts  to  make  such 
pledge  and  delivers  the  goods  to  the  pledgee,  the  owner  may  recover  them 
in  an  action  of  replevin.      Gray  v.  Agnew,  315. 

2.  Nor  would  the  fact  that  the  consignor  invoiced  the  goods  to  the 
person  so  making  the  pledge,  as  purchaser,  and  not  as  factor,  and  that 
the  consignor  so  directed  for  the  purpose  of  concealing  the  fact  that  the 
goods  were  to  be  sold  on  commission  from  an  association  of  which  the 
consignor  was  a  member  and  which  prohibited  the  sale  of  such  goods  on 
commission,  operate  to  estop  the  owner  from  claiming  the  goods  as 
against  the  pledgee,  the  latter  having  no  knowledge  of  such  facts  at  the 
time  he  received  the  pledge  and  his  action  in  respect  thereto  having  in 
nowise  been  influenced  by  their  existence.     Ibid.  315. 

FEES  AND  SALARIES. 

Compensation  of  county  officers. 

1.  Clerk  hire,  etc. — power  of  county  board  to  change  them  during  a  term  of 
office — construction  of  the  constitution.     The  10th  section  of  article  10  of 
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FEES  AND  SALARIES.     Compensation  of  county  officers.     Continued. 

the  constitution  of  1870,  after  requiring  the  county  board  to  fix  the  com- 
pensation of  county  officers,  with  the  amount  of  their  necessary  clerk 
hire,  stationery,  fuel,  and  other  expenses,  provides  "  that  the  compensa- 
tion of  no  officer  shall  be  increased  or  diminished  during  his  term  of 
office."  This  is  a  limitation  merely  upon  the  power  of  the  county  board 
to  change  the  salary  of  the  county  officer — the  compensation  for  the  per- 
sonal discharge  of  official  duty  by  him — during  his  term  of  office  and 
has  no  reference  to  the  fixing  of  the  amount  to  be  allowed  for  necessary 
clerk  hire,  stationery,  fuel,  and  other  expenses,  the  allowances  for  such 
purposes  being  at  all  times  under  the  control  of  the  county  board.  The 
compensation  or  salary  is  to  be  fixed  in  advance,  and  can  not  be  changed 
during  the  term  of  office.  The  expenses  are  to  be  determined  from  time 
to  time  by  the  necessity  which  the  business  of  the  office  may  develop. 
Briscoe  v.  Clark  County,  309. 

Fees  of  county  officers. 

2.  Paying  surplus  into  county  treasury — control  of  county  board  over  that 
subject.  The  county  board  has  no  authority  to  relieve  a  county  officer 
from  his  duty  to  make  regular  reports  of  his  receipts  from  the  fees  of  his 
office,  or  from  his  duty  to  pay  into  the  county  treasury  the  excess  of  such 
receipts  over  his  fixed  salary,  by  any  contract  with  the  officer  in  respect 
to  the  expenses  of  the  office.  Such  a  contract,  so  far  as  it  might  assume 
to  relieve  the  officer  from  such  duties,  would  not  be  binding,  though  so 
far  as  it  provided  a  different  mode  of  defraying  the  expenses  of  the 
office  from  that  intended  by  a  previous  order  of  the  board  fixing  the 
amount  to  be  expended  for  such  expenses,  the  contract  would  operate  to 
do  away  with  such  previous  order,  and  leave  the  matter  of  expenses  to 
be  adjusted  upon  a  proper  basis  between  the  officer  and  the  county  board. 
Ibid.  309. 

FORGERY.     See  CRIMINAL  LAW,  3  to  6. 
FORMER  ADJUDICATION. 

AS  TO  MATTER  NOT  INVOLVED  IN  PRIOR  SUIT. 

1.  In  respect  to  homestead  right.  In  an  action  of  ejectment  by  a  party 
claiming  under  a  deed  of  trust,  against  a  widow,  for  the  recovei^y  of 
premises  claimed  as  a  homestead,  the  court  found  in  its  judgment  the 
fee  to  be  in  the  plaintiff,  subject  to  the  right  of  homestead  in  the  defend- 
ant until  her  youngest  child  should  arrive  at  the  age  of  twenty  one  years. 
After  the  majority  of  such  child  another  action  of  ejectment  was  brought 
against  her,  and  the  former  judgment  was  interposed  as  a  bar  to  her 
right:  Held,  that  such  finding  was  no  bar  to  the  assertion  of  her 
right  to  the  homestead  in  the  second  action.  That  part  of  the  judgment 
fixing  the  duration  of  her  right  of  homestead  was  a  nullity,  it  being  a 
finding  as  to  a  matter  not  involved  in  the  nrior  action.  Yeates  v.  Briggs, 
79. 
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FORMER  CONVICTION. 

Under  another  jurisdiction.     See  CRIMINAL  LAW,  16. 

FORMER  DECISIONS. 

Of  bonds  signed  in  blank. 

1.  Of  parol  authority  to  fill  the  blanks,  though  the  instrument  be  under 
seal.  According  to  the  ancient  doctrine  of  the  common  law,  a  parol 
authority  was  not  adequate  to  authorize  an  alteration  or  addition  to  a 
sealed  instrument, — the  authority  must  have  been  of  equal  dignity  with 
the  instrument  itself; — so  that  a  paper  signed  and  sealed  in  blank,  even 
with  verbal  authority  to  fill  the  blanks,  which  should  afterwards  be  done, 
was  void  as  to  the  parties  so  signing  and  sealing,  unless  they  afterwards 
delivered,  or  acknowledged  or  adopted  it.  Upon  this  doctrine  was  based 
the  case  of  The  People  v.  Organ,  27  111.  29.  But  this  old  technical  rule 
has  yielded  in  operation,  in  this  respect,  at  least,  of  filling  blanks  in 
official  bonds,  to  the  application  of  the  more  modern  doctrine  of  estoppel 
in  pais.      City  of  Chicago  v.  Gage  et  al.  593.     See  BONDS,  2,  3. 

Pleading  usury. 

2.  If  the  language  used  in  the  case  of  Hosier  v.  Norton  et  al.  83  111. 
513,  can  be  held  to  apply  to  pleading  the  defence  of  usury,  it  can  only 
refer  to  pleading  usury  in  its  proper  sense,  and  can  only  be  applied  to 
the  substance,  and  not  the  form  of  the  plea, — such  as  to  time,  dates, 
places,  sums,  etc.;  but  the  language  of  that  case  evidently  refers  to  the 
proof,  and  manifestly  announces  the  true  rule,  that  the  quantum  of  evi- 
dence must  be  the  same  in  both  courts  of  law  and  equity.  The  court,  in 
the  case  of  Maher  v.  Lanfrom,  86  111.  513,  applied  too  rigid  a  rule  to  the 
sufficiency  of  that  part  of  an  answer  setting  up  usury.  Jenkins,  assignee, 
v.  Greenbaum  et  al.  11.     See  USURY,  2,  3,  4. 

FRANCHISE. 
What  constitutes. 

1.  Power  in  a  railroad  company  to  exercise  the  right  of  eminent  domain  in 
a  city  is  a  franchise,  within  the  meaning  of  that  word  as  used  in  the  con- 
stitution in  defining  what  cases  must  be  taken  to  the  Supreme  Court  by 
appeal  or  writ  of  error.  It  is  not  essential  to  a  franchise,  in  its  legal 
sense,  that  it  should,  in  all  cases,  be  exclusive.  Chicago  and  Western  In- 
diana Railroad  Co.  et  al.  v.  Dunbar  et  al.  571. 

FRAUD. 

Administrator's  sale  of  land. 

1.  Whether  fraudulent.     See  ADMINISTRATION  OF  ESTATES,  8. 
Concealing  facts  from  surety. 

2.  As,  that  the  officer  whose  bond  he  signs  was  a  defaulter  in  his  preceding 
term — whether  the  witholding  of  such  fact  is  a  fraud  on  the  surety.  See 
OFFICIAL  BONDS,  7,  8. 
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FRAUDULENT  CONVEYANCES. 
What  constitutes. 

1.  A  bill  in  chancery,  filed  for  the  purpose  of  setting  aside  certain 
deeds  which  the  complainant  had  executed  to  his  father  in  the  lifetime 
of  the  latter,  or  to  compel  the  other  heirs  to  make  a  reconveyance,  alleged, 
that  "fearing  he  might  in  the  then  future  become  involved  in  litigation 
which,  because  of  its  tediousness  and  expensiveness,  would  probably  em- 
barrass him,  but  not  for  the  purpose  of  avoiding  the  payment  of  any 
debt  or  obligation,  legal  or  equitable,  due  from  him  or  previously  con- 
tracted by  him,"  complainant  made  out  the  deeds.  It  was  held,  the  aver- 
ment that  the  deeds  were  not  made  for  the  purpose  of  avoiding  the 
payment  of  any  debt  or  obligation,  was  but  the  statement  of  a  conclusion, 
and  did  not  relieve  the  conveyances  of  the  fraudulent  character  attribu- 
table to  them  from  the  statement  that  they  were  made  under  an  appre- 
hension of  embarrassment  from  anticipated  litigation.  If  made  under 
the  circumstances  mentioned,  the  deeds  were  fraudulent  as  to  creditors. 
Dunaway  v.  Robertson  et  al.  419. 

Assignment  for  the  benefit  of  creditors. 

2.  Whether  fraudulent,  as  tending  to  hinder  and  delay  creditors.  See 
ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS,  2  to  5. 

Homestead. 

3.  Effect  of  fraudulent  conveyance  on  the  right  of  homestead  in  the  grantor. 
See  HOMESTEAD,  2,  3. 

Setting  aside — in  chancery. 

4.  At  the  instance  of  the  party  making  the  fraudulent  conveyance.  See 
CHANCERY,  6,  7,  8. 

GUARDIAN  AND  WARD. 

The  father  as  natural  guardian  of  his  child. 

Of  his  control  over  the  estate  of  the  child.  See  ADMINISTRATION  OF 
ESTATES,  3,  4. 

HIGHWAYS. 

Commissioners  of  highways. 

Liability  of  towns  for  their  unlawful  acts.     See  TOWNS,  1. 

HOMESTEAD. 

As  to  widow. 

1.  Effect  of  second  marriage.  The  right  of  a  widow  to  the  homestead 
of  her  deceased  husband  as  against  deeds  of  trust  given  by  her  and  her 
husband  while  the  Homestead  acts  of  1851-7  were  in  force,  which  deeds 
fail  to  release  the  homestead,  is  not  defeated  or  lost  by  her  subsequent 
marriage,  but  continues  until  her  death,  unless  it  is  released  under  the 
statute  or  waived  by  abandonment.      Teates  v.  Briggs,  79. 
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HOMESTEAD.     Continued. 

Effect  of  fraudulent  conveyance. 

2.  On  the  right  of  homestead  in  the  grantor.  Neither  fraud  nor  even  the 
commission  of  a  criminal  offence  can  work  a  release  or  forfeiture  of  the 
right  of  homestead.  Such  release  or  forfeiture  can  only  be  accomplished 
in  the  manner  provided  by  the  statute.     Leupold  et  al  v.  Krause,  440. 

3.  Pending  a  suit  for  the  recovery  of  damages,  the  defendant  and  his 
wife,  for  the  purpose  of  hindering  and  delaying  the  plaintiff  in  the  col- 
lection- of  any  judgment  he  might  recover,  conveyed  certain  premises 
occupied  by  them  as  a  homestead  to  another,  releasing  the  right  of  home- 
stead. Thereupon  that  grantee,  in  furtherance  of  the  fraudulent  purpose 
of  the  first  deed,  conveyed  the  premises  to  the  defendant's  wife.  The 
plaintiff  recovered  a  judgment  for  a  considerable  sum,  and  sued  out  exe- 
cution thereon,  which  was  levied  upon  the  premises  so  fraudulently  con- 
veyed; he  became  the  purchaser  at  the  sale,  and  in  due  time  obtained  a 
sheriff's  deed.  Subsequently  he  filed  his  bill  in  chancery  to  set  aside 
these  fraudulent  conveyances,  insisting  whatever  homestead  right  had 
existed  was  extinguished  by  the  fraudulent  conduct  of  the  parties.  But 
it  was  held,  the  wife  of  the  defendant  in  the  suit  at  law,  to  whom  the 
second  conveyance,  was  made,  acquired  by  such  conveyance  a  homestead 
right  for  herself  and  family,  in  the  premises,  to  the  value  of  §51000, 
which  she  could  hold,  notwithstanding  the  fraudulent  character  of  the 
conveyances,  free  from  the  claims  of  complainant  and  all  other  creditors. 
Ibid.  440. 

Failure  to  set  off  homestead. 

4.  On  sale  under  execution — effect  upon  rights  of  parties,  at  law  and  in 
equity.  Where  premises  occupied  as  a  homestead  are  sold  under  execu- 
tion, without  a  compliance  with  the  requirements  of  the  statute  in  regard 
to  setting  off  the  homestead,  the  irregularity  will  operate  to  defeat  a 
recovery  in  ejectment  in  favor  of  the  party  claiming  under  such  sale. 
But  this  statutory  requirement  is  simply  directory — not  mandatory.  A 
nonrcompliance  with  it  will  not  render  the  sale  void.  So,  if  the  sale  be 
brought  in  question  in  a  suit  in  chancery  the  court,  in  the  exercise  of  its 
equitable  powers,  may  adjust  the  rights  of  the  parties  as  the  circum- 
stances may  seem  to  require.     Ibid.  440. 

5.  So,  where  a  judgment  creditor  became  the  purchaser  at  a  sale  of 
premises  occupied  as  a  homestead,  under  an  execution  issued  upon  his 
judgment,  the  officer  not  having  complied  with  the  statutory  requirement 
in  the  setting  off  of  the  homestead,  and  he  subsequently  filed  his  bill  in 
chancery  to  set  aside  certain  fraudulent  conveyances  made  by  the  debtor 
and  others,  upon  the  question  as  to  the  right  of  homestead  and  the 
validity  of  the  execution  sale,  it  was  held  that  the  sale  would  not  be 
treated  as  void  by  reason  of  the  irregularity,  but  the  relief  sought  would 
only  be  granted  upon  equitable  terms  in  respect  of  the  homestead,  and  if, 
in  consequence  of  the  irregularity,  the  premises  were  sold  at  a  sacrifice, 
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HOMESTEAD.     Failure  to  set  off  homestead.     Continued. 

the  sale  should  be  set  aside  upon  payment  of  complainant's  judgment,  if 
the  parties  interested  should  be  willing  to  pay  the  same.  Leupold  et  al. 
v.  Krause,  440. 

Manner  of  asserting  right. 

6.  Where  a  bill  in  chancery,  in  seeking  relief  against  one  who  is 
occupying  the  premises  involved,  as  a  homestead,  discloses  the  fact  that 
the  homestead  right  is  involved  in  the  litigation,  it  is  not  necessary  the 
answer  should  allege  the  same  facts.     Ibid.  440. 

HUSBAND  AND  WIFE. 
Of  a  legacy  to  the  wife. 

Payment  to  the  husband — whether  sufficient.     See  WILLS,  6. 

IMPROVEMENTS. 

Upon  the  land  of  another. 

Upon  bill  to  establish  a  trust  in  lands,  and  to  remove  a  cloud  upon  title — 
whether  improvements  put  upon  the  land  will  be  charged  upon  the  estate.  See 
CHANCERY,  9. 

INJUNCTIONS. 

Making  injunction  perpetual. 

1.  Under  prayer  for  preliminary  injunction.  Under  a  prayer  in  a  bill 
to  enjoin  the  removal  of  machinery,  etc.,  for  mining  purposes,  pending 
proceedings  to  determine  the  forfeiture  of  the  lease,  until  the  further 
order  of  the  court,  the  court  may,  on  the  hearing,  make  the  injunction 
perpetual,  if  satisfied  there  never  should  be  any  further  order  to  the  con- 
trary.     Wilmington  Star  Mining  Co.  et  al.  v.  Allen  et  al.  288. 

INSANE  MARRIED  WOMEN. 

Power  to  appoint  conservators. 

And  of  the  sale  and  conveyance  of  estates.     See  CONSERVATORS,  1  to  6. 

INSTRUCTIONS. 

i 
Of  their  requisites. 

1.  Need  not  be  repeated.  There  is  no  error  in  refusing  an  instruction 
when  substantially  the  same  principle  enunciated  in  it  is  embraced  in 
others  which  are  given.     Bulliner  et  al.  v.  The  People,  394. 

2.  When  accuracy  especially  required.  In  an  action  on  the  case  to  re- 
cover damages  for  a  personal  injury  alleged  to  have  been  caused  by 
negligence  of  the  defendant,  in  which  the  question  of  contributory  neg- 
ligence arises,  and  where  the  evidence  is  very  conflicting,  it  is  important 
that  the  jury  should  be  accurately  instructed.  Stratton  v.  Central  City 
Horse  Railway  Co.  25. 
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INSTRUCTIONS.     Op  their  requisites.     Continued. 

3.  Of  stating  exceptions  to  general  rule.  It  is  not  required  that  all  the 
law  on  the  subject  of  negligence  shall  be  embodied  in  one  instruction, 
nor  is  it  necessary  in  all  cases,  where  the  general  rule  of  law  is  stated, 
to  state  all  the  exceptions  to  it.  Where  the  further  explanation  showing 
the  exception  to  the  rule  is  given  to  the  jury  in  another  part  of  the 
charge,  an  omission  to  insert  the  exception  in  each  statement  of  the  gen- 
eral rule  will  not  be  regarded  as  vicious  or  erroneous.  Stratton  v.  Cen- 
tral City  Horse  Railway  Co.  25. 

4.  In  respect  to  evidence  improperly  admitted.  Where  the  statements  or 
admissions  of  an  accused  are  improperly  admitted  in  evidence,  it  is 
equally  improper  to  refer  to  them  in  an  instruction.  Fox  v.  The  People, 
71. 

Instructions  prepared  by  the  court. 

5.  The  court  has  the  clear  right  to  prepare  and  give  instructions  to 
the  jury  in  lieu  of  those  asked  by  a  party,  and  if  those  so  given  do  not 
contain  the  substance  of  those  asked  by  the  party  he  must  except  to  the 
ruling  of  the  court  if  he  desires  to  assign  the  same  for  error.  Bromley 
V.  Goodwin,  118. 

Erroneous  instruction  cured  by  others. 

6.  Necessity  of  accurate  instructions  in  closely  contested  cases.  Upon  the 
trial  of  a  party,  under  an  indictment  for  manslaughter,  the  court  erro- 
neously instructed  the  jury  substantially  that  the  act  of  killing  could 
not  be  justified  except  the  defendant  acted  in  his  necessary  self-defence, 
ignoring  the  rule  that  under  proper  circumstances  a  person  who  is  as- 
saulted may  act  in  self-defence,  although  the  danger  be  not  real  but  only 
apparent.  Some  of  the  instructions  given  for  the  defendant  laid  down 
the  correct  rule.  Upon  a  vital  question  in  the  case — as  to  which  party 
made  the  attack — the  evidence  was  conflicting.  It  was  held  not  enough 
that  some  of  the  instructions  were  correct.  The  court  could  not  know 
but  what  the  jury  followed  the  erroneous  instruction  in  finding  the  de- 
fendant guilty.  Where  a  case  is  close  in  its  facts,  or  where  there  is  a 
conflict  in  the  evidence  on  a  vital  point  in  the  case,  the  rights  of  parties 
can  not  be  preserved  unless  the  jury  are  accurately  instructed.  Stein- 
meyer  et  al.  v.  The  People,  383. 

INTEREST. 

Upon  county  orders. 

1.  Whether  allowable.  It  is  not  within  the  powers  of  a  county  board 
to  allow  or  pay  interest  on  common  county  orders  issued  for  current 
county  expenses.      Hall  v.  Jackson  County,  352. 

2.  Estoppel — as  to  promise  by  county  to  pay  interest.  Where  a  county 
order  drawn  upon  the  county  treasurer  contains  a  clause  for  the  payment 
of  interest,  it  appearing  the  order  was  issued  for  current  expenses  and 
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INTEREST.     Upon  county  orders.     Continued. 

for  interest  upon  prior  orders  given  also  for  current  expenses,  the  county 
is  not  estopped  to  set  up  the  plea  of  ultra  vires  in  respect  to  the  interest 
so  provided  for.     Hall  v.  Jackson  County,  352. 

On  foreclosure  of  mortgage. 

3.  Whether  interest  to  be  computed  on  the  note  secured  or  on  the  judgment 
thereon.     See  MORTGAGES,  7. 

JURISDICTION. 

TO  DETERMINE  THE  SUCCESSION  TO  AN  ESTATE. 

Jurisdiction  in  chancery.     See  CHANCERY,  11. 
LACHES.     See  LIMITATIONS,  2  to  7. 

LANDLORD  AND  TENANT. 

Forfeiture  of  lease. 

1.  Breach  of  condition.  Where  a  written  lease  of  a  coal  mine  required 
the  lessee  to  prosecute  mining  for  coal  without  interruption,  and  forbid- 
ding him  to  assign  the  lease  without  the  consent,  in  writing,  of  the  lessor, 
and  providing  for  a  forfeiture  and  determination  of  the  lease  in  case  of  a 
breach  of  any  of  its  provisions,  in  which  event  the  lessee  was  to  surren- 
der up  the  premises  and  property;  and  where  the  lessee,  without  the 
assent  of  the  lessor,  assigned  the  lease  to  a  third  person,  who  discon- 
tinued all  mining  operations  for  more  than  a  year,  and  had  dismantled 
the  mine  and  taken  the  machinery  away  before  the  appointment  of  a 
receiver  of  a  corporation  claiming  under  the  assignee,  and  the  lessor  had 
re-entered  and  taken  possession,  it  was  held,  on  a  petition  by  the  receiver, 
that  he  was  not  entitled  to  a  decree  for  possession,  and  that  a  decree  dis- 
missing his  petition,  and  ordering  him  not  to  disturb  the  lessee  or  his 
assignee,  was  proper.     Wilmington  Star  Mining  Co.  et  al.  v.  Allen  et  al.  288. 

Landlord's  lien. 

2.  Waiver — estoppel.  A  tenant  sold  his  part  of  a  crop  of  corn  raised 
on  the  leased  premises,  and  the  purchaser  from  the  tenant  sold  to  another. 
The  question  arose  between  the  landlord  and  this  second  purchaser, 
whether  the  former  had  waived  his  lien  upon  the  crop  for  his  rent.  It 
appeared  that  the  purchaser  from  the  tenant,  after  his  purchase,  and  be- 
fore he  had  paid  for  the  corn  or  sold  to  his  vendee,  'told  an  agent  of  the 
landlord  that  he  had  bought  the  corn,  whereupon  the  agent  said  it  was 
all  right, — that  he  was  satisfied — that  he  had  settled  with  the  tenant,  and 
that  nothing  was  due  except  the  part  of  the  crop  which  remained.  After 
this  conversation  the  first  pui'chaser  sold,  informing  his  vendee  thereof, 
and  out  of  the  money  received  on  his  sale  he  paid  the  tenant  for  the  corn. 
It  was  held  to  be  a  case  where  the  doctrine  of  estoppel  by  conduct  and  a 
waiver  would  apply.     Ooeing  et  al  v.  Outhouse  et  al.  346. 
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LAW  AND  FACT.     , 

Effect  of  proof  of  good  character. 

1.  Is  for  the  jury.  On  the  trial  of  a  person  charged  with  crime,  the 
court  has  no  right,  by  an  instruction,  to  tell  the  jury  that  proof  of  good 
character  on  the  part  of  the  accused  constitutes  a  complete  defence 
against  the  charge.  This  is  a  question  for  the  jury  and  not  for  the 
court,  and  they  have  the  right  to  consider  all  the  evidence,  and  from  it 
find  the  facts.     Fox  v.  The  People,  71. 

Question  of  negligence. 

2.  What  is  proper  care  to  be  exercised  by  a  plaintiff  suing  for  an 
injury  caused  by  negligence  is  a  question  of  law,  but  whether  such  care, 
which  is  ordinary  care,  has  in  fact  been  exercised  in  the  conduct  of  a 
party  in  a  given  case,  is  a  question  of  fact  which  may  be  properly  sub- 
mitted to  the  jury.     Straiton  v.  Central  City  Horse  Railway  Co.  25. 

LEASE. 

Forfeiture. 

By  breach  of  condition.     See  LANDLORD  AND  TENANT,  1. 

LEX  LOCI— LEX  REI  SITJE. 

Transfer  of  real  estate  for  benefit  of  creditors. 

By  what  law  governed,  as  to  its  validity.     See   CONFLICT  OF   LAWS,  1 

LIENS. 

Mechanic's  lien. 

1.  Parties — on  petition  for  mechanic's  lien — incumbrancer  by  deed  of  trust. 
Where  it  is  sought  to  enforce  a  mechanic's  lien,  under  the  statute,  against 
an  incumbrancer  whose  debt  is  secured  by  deed  of  trust  appointing  a 
third  person  as  the  trustee,  it  is  not  enough  that  the  trustee  be  made  a 
party, — the  owner  of  the  indebtedness  himself,  as  his  interest  alone  is 
to  be  affected  by  the  decree,  is  an  indispensable  party.  Clark  et  al.  v. 
Manning  et  al.  580. 

2.  Limitation — time  of  commencing  suit  as  against  one  made  a  party  after 
filing  the  petition.  Under  the  statute  which  provides  that  a  mechanic's 
lien  shall  not  be  enforced  as  against  incumbrancers  unless  suit  be  insti- 
tuted within  six  months  after  the  last  payment,  for  the  labor  and  mate- 
rials shall  have  become  due,  if  one  not  made  a  party  at  the  time  of  filing 
the  petition  shall  afterwards  be  made  a  party  defendant,  as  to  such  de- 
fendant the  suit  will  be  regarded  as  commenced  at  the  time  he  was  made 
a  party,  and  not  before.     Ibid.  580. 

Lien  of  special  assessment. 

3.  Of  its  duration.  The  meaning  and  object  of  the  legislation  in 
relation  to  the  West  Park  and  boulevard  in  Cook  county  was  to  charge 
the  lots,  etc.,  benefited,  with  their  share  of  the  expense  of  making  the 
improvements  proposed  in  the  act,  to  be  ascertained  by  assessment,  and 

"  43—95  III. 
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the  time  of  five  years  was  allowed  for  making  a  valid  assessment.  But 
a  valid  assessment,  once  made,  is,  under  the  act,  declared  a  lien,  and  it 
can  only  be  discharged  by  payment.  The  amount  of  the  assessment, 
when  once  fixed  within  five  years,  remains  a  charge  until  paid.  The 
People  ex  rel.  McCrea  v.  Atchison  et  al.  452. 
Vendor's  lien. 

4.  Whether  assignable.  A  vendor's  lien  is  a  right  that  can  only  be 
enforced  by  the  vendor  himself,  and  is  not  assignable.*"  Small  et  al.  v. 
Stagg,  39.     See  SUBROGATION,  3. 

Landlord's  lien. 

5.  Waiver— estoppel.     See  LANDLORD  AND  TENANT,  2. 
Lien  in  favor  of  a  depositor. 

6.  In  what  manner  created.     See  BANKS,  12. 

LIMITATIONS. 

As  TO  special  assessments. 

1.  The  five  years'  limitation  in  section  5  of  the  act  of  January  27,  1869, 
in  regard  to  assessments  for  park  purposes,  was  made  for  cases  of  an 
abortive  effort  at  an  assessment,  involving  the  necessity  of  a  new  assess- 
ment, and  has  no  reference  to  the  case  of  a  first  and  valid  assessment. 
The  People  ex  rel.  McCrea  v.  Atchison  et  al.  452. 

Suit  to  enforce  mechanic's  lien. 

2.  Time  of  commencing  suit  as  against  one  made  a  party  after  filing  the 
petition.     See  LIENS,  2. 

Lapse  of  time  aside  from  the  statute. 

3.  In  equity — generally.  Mere  delay,  short  of  the  period  fixed  as 
a  bar  by  the  Statute  of  Limitations,  will  not  preclude  the  assertion  of  an 
equitable  right.  Where  the  adverse  party  is  not  lulled  into  security  by 
the  delay,  or  prejudiced  thereby,  the  defence  of  laches  can  not  be  consid- 
ered.     Gibbons  et  al.  v.  Hoag,  45. 

4.  Delay  in  taking  steps  to  avoid  sale.  Where  no  steps  are  taken  by  a 
mortgagor,  or  those  claiming  under  him,  for  more  than  five  years  to  set 
aside  a  sale  under  a  power  in  the  mortgage,  during  which  time  a  third 
person  becomes  a  purchaser  in  good  faith,  relying  on  the  validity  of  the 
sale,  who  is  suffered  from  year  to  year  to  expend  money  on  the  land,  in 
payment  of  taxes,  etc.,  such  laches  will  exclude  all  inquiry  into  mere 
irregularities  which  would  but  render  the  sale  voidable,  if  assailed  by 
the  proper  parties  in  apt  time  before  the  intervention  of  the  rights  of 
third  parties.     Ibid.  45. 

*See  Markoe  v.  Andras,  67  111.  34,  as  to  the  rule  where  the  lien  is  expressly 
reserved  in  the  deed. 
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5.  Laches  in  asking  for  specific  performance.  Where  time  is  mnde  of 
the  essence  of  a  contract  for  the  sale  of  land,  and  no  payment,  has  been 
made  on  it  for  a  period  of  twenty-five  years,  except  a  portion. of  the  first 
year's  interest  in  advance,  and  no  tender  has  been  made,  a  specific  per- 
formance of  the  contract  will  not  be  decreed,  or  a  rescission  of  it,  and  a 
return  of  the  money  paid,  on  account  of  such  inexcusable  and  long  delay. 
Gibbons  et  al.  v.  Hoag,  45. 

6.  Delay  in  taking  steps  to  set  aside  administrator's  sale  of  land,  for 
alleged  irregularities,  etc.     See  ADMINISTRATION  OF  ESTATES,  9. 

7.  As  to  allowing  amendment  of  bill  after  great  delay.  See  AMEND- 
MENTS, 1. 

LIQUIDATED  DAMAGES. 

When  treated  merely  as  a  penalty.     See  CONTRACTS,  1,  2,  3. 

MARRIED  WOMEN. 

Of  their  separate  property. 

1.  What  so  considered.  TFhere  a  husband  bought  land  for  his  wife  and 
paid  for  the  same  with  money  inherited  by  her  as  her  separate  estate, 
taking  the  deed  in  his  own  name  under  an  assurance  to  the  wife  to  con- 
vey to  a  third  person  and  take  a  reconveyance  to  her,  which  was  done 
before  the  lien  of  any  judgment  attached,  it  was  held,  that  the  land  was 
the  separate  property  of  the  wife,  and  not  subject,  to  sale  on  execution 
against,  the  husband,  and  such  a  sale  was  set  aside  as  a  cloud  on  her 
title.      Van  Dorn  v.  Leeper,  35. 

MARINE  COMPANY  OF  CHICAGO. 
Liability  of  its  stockholders. 

For  debts  of  the  corporation.     See  CORPORATIONS,  7. 

MEASURE  OF  DAMAGES. 

As  TO  provision  for  liquidated  damages. 

When  to  be  treated  merely  as  a  penalty,  and  only  the  actual  damages  recoV' 
erable.     See  CONTRACTS,  1,  2,  3. 

MECHANIC'S  LIEN.     See  LIENS.  1,  2. 

MERCHANTS,  FARMERS  AND  MECHANICS'  BANK. 
Of  its  powers.     See  BANKS,  1. 
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MINUTES  OF  A  JUDGE  OR  CLERK. 
In  what  manner  proven. 

1.  And  by  whom.  Minutes  of  a  judge  or  clerk  must  ordinarily  be 
proved  by  the  production  of  the  proper  docket,  and  showing  by  inspection 
that  there  is  a  minute,  and  it  can  not  be  explained  or  enlarged  by  parol 
evidence.     Gillett  v.  Booth,  183. 

2.  A  judge  or  the  clerk  of  a  court  making  minutes  of  an  order  is  a 
competent  witness  to  prove  or  disprove  the  same  whenever  their  genu- 
ineness is  questioned.  It  may  be  proved  that  what  purports  to  be  a 
minute  of  a  judge  or  clerk  in  a  case  is  not,  in  fact,  his  minute,  and  upon 
the  same  principle  it  can  be  proved  by  him  that  marks  of  cancellation 
or  erasure  over  the  minute  were  not  made  by  him.     Ibid.  183. 

Revoking  the  minutes. 

3.  The  fact  that  a  line  has  been  drawn  across  a  minute  of  the  judge  and 
clerk  showing  the  vacation  of  a  decree,  is  not  conclusive  evidence  that 
the  order  evidenced  by  them  has  been  revoked.  It  affords  prima  facie 
evidence  to  that  effect,  but  nothing  more.     Ibid.  183. 

MISTAKE. 

Reforming  a  deed. 

1.  Of  the  proof  required.  Where  a  purchaser  of  land  seeks  to  reform 
his  deed,  as  against  a  subsequent  purchaser  for  a  valuable  consideration, 
on  the  ground  of  mistake  as  to  the  interest  intended  to  be  conveyed,  and 
notice  to  the  subsequent  purchaser,  he  must  establish  the  facts  relied  on 
for  relief  with  clearness  and  certainty.     Peck  v.  Arehart,  113. 

MORTGAGES. 

Release  of  prior  mortgage. 

1.  In  favor  of  a  junior  mortgage — of  its  operation  as  to  third  persons 
Where  the  holder  of  a  mortgage  on  real  estate  executed  an  instrument 
to  a  third  person,  taking  a  junior  mortgage  or  trust  deed  for  $10,000,  in 
which  he  released  his  prior  lien  in  favor  of  the  second,  but  no  further, 
and  in  favor  of  no  other  person,  it  being  understood  by  the  prior  mort- 
gagee that  the  money  raised  on  the  second  incumbrance  was  to  be  ex- 
pended in  improving  the  mortgaged  premises,  it  was  held,  that  whether 
the  second  mortgagee,  whose  mortgage  was  made  a  prior  lien,  should 
remain  entitled  to  such  lien,  or  some  one  else  should  occupy  his  place 
and  succeed  to  his  rights,  could  make  no  difference  with  the  prior  mort- 
gagee, and  that  a. party  raising  the  money  on  the  faith  of  such  junior 
mortgage,  or  equitably  entitled  to  stand  in  the  shoes  of  the  second  mort- 
gagee, had  the  right  to  foreclose  the  same  as  the  prior  lien.  Darst  v. 
Bates  et  al.  493. 

2.  Where  a  party  holding  a  mortgage  on  real  estate,  used  as  hotel 
property,  for  the  purpose  of  enabling  the  mortgagor  to  raise  $10,000,  with 
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which  to  improve  the  premises,  releases  his  mortgage  in  favor  of  another  to 
that  amount,  who  takes  a  mortgage  or  deed  of  trust  for  that  sum  to  secure 
the  mortgagor's  notes,  amounting  to  the  same  sum,  it  being  understood  at 
the  time  of  the  release  and  the  giving  of  the  new  notes  and  mortgage, 
that  the  second  mortgagee  was  not  to  make  the  loan  to  the  mortgagor 
directly,  but  was  to  procure  the  same  by  guaranteeing  and  discounting 
other  notes  of  the  mortgagor,  it  was  held,  that  the  first  mortgagee  could 
not  afterwards  be  heard  to  urge  the  objection  that  the  money  was  not 
raised  on  the  faith  of  the  trust  deed  or  second  mortgage,  but  by  discounts 
of  other  paper  of  the  mortgagor,  guaranteed  by  the  second  mortgagee,  or 
party  for  whose  benefit  the  trust  deed  was  given  to  protect  him  on  his 
guaranty;  and  that  the  mortgagor  failed  to  expend  the  money  as  he  had 
agreed,  could  make  no  difference  where  the  party  holding  the  second 
mortgage  or  trust  deed  was  no  party  to  such  agreement.  JDarst  v.  Bates 
et  al.  493. 

3.  Of  the  position  occupied  by  the  first  mortgagee,  tvhether  as  surety  or 
junior  mortgagee  A  prior  mortgagee  who  releases  his  prior  lien  in  favor 
of  another,  taking  a  deed  of  trust  to  secure  him  as  guarantor  of  the 
mortgagor's  notes,  whereby  to  raise  money  for  the  mortgagor,  to  be  used 
in  repairing  and  improving  the  mortgaged  premises,  can  not  be  regarded 
as  occupying  a  position  in  relation  to  the  trust  deed  as  analogous  to  that 
of  a  surety,  as  his  postponement  of  priority  of  lien  is  an  original,  inde- 
pendent undertaking  on  his  part,  based  upon  a  valuable  consideration, 
the  agreement  of  the  mortgagor  to  expend  the  money  raised  in  improving 
the  mortgaged  estate,  and  thereby  enhancing  the  security.  In  such  case 
the  first  mortgagee,  in  regard  to  the  trust  deed,  occupies  the  position  of  a 
junior  mortgagee.     Ibid.  493. 

Merger  op  the  debt  in  a  judgment. 

4.  Effect  upon  the  mortgage  as  a  security.  Where  a  mortgage  is  given 
to  secure  a  debt,  and  the  debt  becomes  merged  in  a  judgment,  the  mort- 
gage stands  as  a  security  for  the  judgment.  So,  where  a  settlement  is  had 
between  a  mortgagor  and  mortgagee,  and  a  new  note  given  for  the 
balance  due,  upon  which  a  judgment  is  taken  by  confession,  which  is 
not  collected,  this  will  not  operate  as  a  release  of  the  mortgage  debt. 
Ibid.  493. 

Improper  conduct  of  a  mortgagee. 

5.  Effect  upon  his  right  to  foreclosure.  It  is  no  objection  to  the  fore- 
closure of  a  mortgage  by  a  party  who  is  a  director  of  a  bank,  that  he 
and  another  director  may  have  improperly  iicted  towards  the  bank  in 
procuring  the  money  loaned.  That  is  a  matter  between  the  directors  and 
the  stockholders  of  the  bank.     Ibid.  493. 
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Payment  by  a  guarantor. 

6.  Right  to  avail  of  a  mortgage.  Where  A  procured  B,  as  his  attorney, 
to  obtain  a  loan  of  $10,000  by  discounting  A's  paper,  for  which  B  was  to 
have  a  commission,  and  A  gave  B  his  four  notes  of  $2500  each,  secured 
by  a  deed  of  trust  to  C,  to  indemnify  him  in  guaranteeing  A's  paper,  and 
B  obtained  of  a  bank  a  temporary  loan  by  guaranteeing  A's  notes,  and 
afterwards  procured  C,  the  trustee,  to  procure  a  further  loan  to  meet  the 
payment  of  the  first  loan,  which  C  did  of  (he  same  bank,  by  agreeing  to 
see  the  debt  paid,  and  guaranteed  the  paper  of  A,  from  time  to  time,  as 
it  was  renewed,  it  was  held,  that  C,  upon  payment  of  the  sum  due  the 
bank,  and  for  which  he  was  bound  as  guarantor,  was  entitled  to  foreclose 
the  deed  of  trust  given  to  secure  B,  as  the  attorney  and  agent  of  A,  the 
last  loan  being  regarded  as  the  real  loan,  and  that  the  notes  and  deed  of 
trust  to  B  were  collateral  security  only  for  the  debt  incurred  by  C,  he 
being  primarily  liable  to  the  bank.     Darst  v.  Bates  et  al.  493. 

Interest — upon  foreclosure. 

7.  Whether  on  note  or  judgment  thereon.  Where  a  debtor,  whose  debt 
was  secured  by  a  deed  of  trust,  on  an  accounting  and  settlement  six 
months  before  the  debt  was  due,  gave  his  note,  payable  six  months  after 
date  without  interest,  for  the  sum  found  to  be  due,  including  interest  on 
the  original  debt  till  its  maturity,  and  upon  which  judgment  was  imme- 
diately confessed,  it  was  held  that,  on  bill  to  foreclose  the  trust  deed,  it 
was  error  to  compute  interest  on  the  judgment  from  its  date,  and  that  it 
should  have  been  computed  on  the  note,  which  bore  no  interest  till  due. 
Ibid.  493. 

Default  in  part — whole  debt  becomes  due. 

8.  As  to  condition  to  be  performed  hy  mortgagee.  A  mortgage  with  a 
power  of  sale  was  given  to  secure  the  payment  of  eighteen  promissory 
notes,  each  for  $2400,  two  of  which  were  payable  on  the  first  day  of 
January  in  each  year  thereafter,  all  of  which  were  payable  uncondition- 
ally, and  one  for  $48,000,  payable  ten  years  after  the  first  two,  which 
was  upon  condition  that  the  mortgagee  should  procure  a  conveyance  to 
the  mortgagor  from  certain  minor  heirs,  which  mortgage  provided  that 
if  default  should  be  made  in  the  payment  of  either  of  the  $2400  notes 
numbered  one  in  red  ink,  for  thirty  days,  or  of  either  of  the  other  notes 
for  $2400  for  ninety  days,  or  of  one  fourth  part  of  the  note  for  $48,000 
for  thirty  days  after  maturity,  then  the  whole  sum  unpaid  should  become 
due,  and  a  foreclosure  might  be  had:  Held,  that  a  sale  might  be  had  for 
a  default  in  the  payment  of  any  of  the  $2400  notes  in  the  time  desig- 
nated, without  first  tendering  the  conveyance  from  the  minor  heirs,  but 
not  as  to  the  last  note,  without  making  or  tendering  the  deeds.  Gibbons 
etal.  v.  Iloag,  45. 
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Subsequently  acquired  title. 

9.  Will  inure  to  the  benefit  of  the  mortgagee.  Where  a  mortgage  uses 
the  words  "  has  granted,  bargained,  sold  and  conveyed  "  to  the  mortgagee, 
"his  heirs  and  assigns  forever,"  any  subsequent  interest  the  mortgagor 
may  acquire  to  the  mortgaged  premises,  by  a  deed  to  his  grantor,  which 
inures  to  his  benefit,  will  pass  by  the  mortgage  or  any  sale  that  may  be 
made  pursuant  to  its  terms.  The  subsequent  title  so  acquired  by  the 
grantor  of  the  mortgagor  will  not  inure  to  the  person  of  the  latter,  but 
for  the  benefit  of  his  title,  and  will  pass  by  the  mortgage  or  any  valid 
sale  under  it.     Gibbons  et  al.  v.  Hoag,  45. 

Purchaser  under  power  in  mortgage. 

10.  May  rely  upon  what  the  record  shows.  Where  a  mortgagee,  after  a 
sale  made  by  him  under  a  power  in  a  mortgage,  acquires  the  legal  title 
by  a  conveyance  from  the  purchaser  to  him,  the  mortgage  and  his  deed 
to  the  purchaser,  which  are  duly  recorded,  showing  his  right  to  sell,  after 
which  he  sells  and  conveys  a  part  of  the  premises  to  an  innocent  pur- 
chaser for  its  full  value,  who  has  no  notice  of  any  defect  in  the  proceed- 
ings under  the  mortgage,  the  fact  that  the  mortgagee,  after  such  last 
conveyance  by  him,  treats  the  mortgage  as  not  foreclosed  by  the  sale., 
will  not  affect  his  grantee,  who  has  the  right  to  rely  upon  the  record  as 
it  was  at  the  time  of  his  purchase.     Ibid.  45. 

Sale  under  power  for  benefit  of  mortgagee. 

11.  Voidable  only,  not  void — purchaser  protected.  If  a  sale  is  made  by 
a  mortgngee  under  a  power  in  a  mortgage,  not  in  good  faith,  but  in  fact 
for  himself,  to   whom   the   purchaser  conveys,  the  sale  is   not  void,  but 

•  only  voidable  in  equity,  and  it  may  be  set  aside  while  the  title   remains 
in   the  mortgagee,  but  not   after  its   transfer   to   a   bona  fide  purchaser. 
Ibid.  45. 
Defective  execution  of  power  in  mortgage. 

12.  As,  where  deed  is  made  in  wrong  name — equitable  title  will  pass. 
Where  a  sale  is  made  under  a  mortgage  in  strict  accordance  with  a  power 
therein  contained,  but  the  deed  is  defectively  executed  by  the  mortgagee 
in  his  own  name  instead  of  in  the  name  of  the  mortgagor  as  his  attorney 
in  fact,  as  required  in  the  power,  the  sale  will  be  valid,  and  pass  an 
equitable  title  to  the  purchaser  and  his  assigns,  and  a  court  of  equity 
will  aid  the  defective  execution  of  the  deed,  and  establish  the  legal  title 
to  the  land.     Ibid.  45. 

13.  Recitals  in  deed  made  under  power,  when  recorded,  are  notice.  Where 
a  deed  for  land  sold  under  a  power  in  a  mortgage,  reciting  correctly  all 
the  facts  showing  a  right  to  make  the  sale,  is  recorded  in  apt  time,  the 
record  thereof  will  affect  all  persons  thereafter  claiming  under  the  mort- 
gagor with  constructive  notice  that  there  had  been  a  valid  sale  under  the 


680  INDEX. 


MORTGAGES.     Defective  execution  of  power  in  mortgage.     Continued. 
power,  although  the  deed  may  be  defectively  executed  so  as  not  to  pass 
the  legal  title.      Gibbons  et  al.  v.  Hoag,  45. 

14.  Laches  in  taking  steps  to  avoid  such  irregularity  in  the  sale.  See 
LIMITATIONS,  4. 

MUNICIPAL  BONDS. 
Corporate  authorities  of  a  town. 

1.  Who  may  be  authorized  to  issue  bonds  without  a  vote  of  the  people. 
Under  the  act  of  February  28,  1867,  the  county  of  Wayne,  in  this  State, 
which  had  previously  adopted  township  organization  under  the  general 
law  on  that  subject,  became  organized  under  a  special  township  system, 
dividing  the  county  into  four  supervisors'  districts,  one  of  which,  among 
other  townships,  contained  the  town  of  Lamard.  In  that  district  there 
were  two  supervisors  elected,  neither  of  whom  resided  in  the  town  of 
Lamard,  but  that  town  had  its  own  town  clerk.  The  act  of  1869  amend- 
atory of  the  charter  of  the  Illinois  Southeastern  Railroad  Company, 
assumed  to  authorize  townships  in  Wayne  county  which  had  theretofore, 
under  the  charter  of  the  company,  voted  donations  to  the  road,  to  issue 
bonds  of  the  townships  for  the  amount  of  such  donations,  without  a  vote 
of  the  people  of  the  respective  towns  on  that  subject,  the  bonds  to  be 
signed  by  the  supervisor  or  supervisors  of  the  district  in  which  the  town 
should  be  situate,  and  countersigned  by  the  town  clerk.  Accordingly,  in 
pursuance  of  such  supposed  authority,  the  town  of  Lamard  undertook  to 
issue  its  bonds  to  the  railroad  company  for  the  sum  of  $10,000,  the 
amount  which  had  been  previously  voted  by  the  voters  of  the  town  as  a 
donation  to  the  road.  The  bonds  were  signed  by  the  two  supervisors  of 
the  district  in  which  the  town  was  situated,  and  countersigned  by  the 
town  clerk.  It  was  held,  the  two  supervisors  mentioned  and  the  town 
clerk  were  not  the  corporate  authorities  of  the  town  of  Lamard,  in  the 
sense  of  the  constitution  of  1848,  so  as  to  be  capable  of  being  invested 
with  authority  to  create  a  debt  in  behalf  of  the  town  without  a  vote  of 
the  people,  and  therefore  the  bonds  were  issued  without  authority  of  law, 
and  were  absolutely  void,  even  in  the  hands  of  innocent  holders.  Shaeffer 
et  al.  v.  Bonham  et  al.  368. 

2.  It  has  been  held  that  even  the  supervisor  elected  in  the  particular 
town,  and  the  town  clerk  thereof,  are  not  such  corporate  authorities  as 
may,  under  the  constitution,  be  authorized  by  the  legislature  to  create  a 
corporate  debt  without  the  consent  of  the  people  to  be  affected,  and 
especially  would  that  be  the  rule  in  regard  to  these  supervisors,  who  do 
not  even  reside  in  the  town  or  vote  therein.     Ibid.  368. 

As  TO  THE  PURPOSE  OF  A  VOTE. 

3.  Effect  of  a  vote  for  a  donation  as  authorizing  the  creation  of  a  debt^ 
Where  the  voters  of  a  town  have  voted  in  favor  of  a  proposition  to  make 
a  donation  in  aid  of  a  railroad,  for  which   a  tax  is  to   be  levied  and  the 
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money  paid  to  the  railroad  company,  that  is  a  proposition  entirely  dis- 
tinct from  one  to  create  a  debt  in  respect  to  such  donation,  and  a  vote  of 
that  character  will  not  be  construed  to  authorize  the  issue  of  the  bonds 
of  the  town  for  the  amount  so  voted.  Shaeffer  et  al.  v.  Bonham  et  al.  368. 
Estoppel  to  deny  power. 

4.  The  payment  of  taxes  levied  to  meet  accruing  interest  upon  bonds 
issued  in  the  name  of  a  municipality  will  not  operate  to  estop  the  tax- 
payers of  the  municipality  from  alleging  a  want  of  power  to  create  the 
debt.  This  rule  is  in  contra-distinction  to  the  case  of  the  mere  irregular 
or  defective  execution  of  an  existing  power,  for  in  such  case  such  a  pay- 
ment of  taxes  may  well  work  an  estoppel  to  set  up  the  irregularity. 
Ibid.  368. 

NEGLIGENCE. 

Liability  of  counties. 

1.  To  private  action  for  negligence.  At  common  law  a  private 
action  will  not  lie  against  a  county  for  injuries  occasioned  by  the  negli- 
gence of  its  servants  or  officers  in  respect  of  the  performance  or  non- 
performance of  their  duties.  And  there  is  no  distinction,  in  the  applica- 
tion of  this  rule,  between  the  neglecting  to  do  or  perform  an  act  which 
ought  to  have  been  performed,  and  the  performance  of  the  duty  in  a 
negligent  manner.     Hollenbeck,  Admz.  v.  County  of  Winnebago  et  al.  148. 

2.  Nor  has  the  statute  provided  any  such  remedy,  or  declared  any 
liability  on  the  part  of  a  county  in  that  regard.     Ibid.  148. 

Negligence  in  the  erection  of  a  public  building. 

3.  Liability  of  persons  concerned  in  the  work — and  of  the  pleadings  in  an 
action  for  injuries.  While  it  is  doubtless  true  that,  where  a  person,  who 
is  employed  as  a  laborer  in  the  erection  of  a  building,  receives  a  per- 
sonal injury  through  the  negligence  of  the  owner  or  person  who  has  the 
exclusive  charge  of  the  erection  of  the  building  and  furnishing  of  mater- 
ials therefor,  he  may  recover  for  such  injury  as  against  such  owner  or 
person,  he  having  himself  exercised  due  care  to  guard  against  the  danger 
— yet,  in  order  to  avail  of  the  remedy,  it.  must  appear  that  the  person  thus 
sought  to  be  held  liable  had  such  an  exclusive  control  over  the  erection 
of  the  building  in  respect  to  the  plan  of  the  structure,  the  materials  to 
be  used,  etc.,  as  would  have  enabled  him  to  avoid  or  avert  the  danger. 
Ibid.  148. 

4.  So,  where  a  county,  engaged  in  the  erection  of  a  court  house, 
appointed,  through  its  county  board,  a  building  committee,  consisting  of 
several  persons,  and  also  appointed  a  superintendent,  giving  to  the  com- 
mittee and  to  the  superintendent  certain  powers  and  imposing  upon  them 
certain  duties,  in  respect  of  the  construction  of  the  building,  and  while 
the  building  was  in  process  of  erection  a  portion  of  it  fell  and  killed  one 
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of  the  men  employed  upon  the  work,  in  an  action  by  the  administrator 
of  the  workman  killed,  against  the  county,  the  building  committee,  and 
the  superintendent,  it  was  averred  in  the  declaration  that,  "  whereas,  the 
defendants,  on,  etc.,  were  possessed  and  had  the  supervision  and  control  of 
a  certain  building,  *  ®  which  building  was  then  and  there  being 
erected  by  and  under  the  supervision  and  control  of  the  defendants, 
*  «-  who  ought  to  have  kept  the  same  in  good  and  safe  condition 
while  the  same  was  being  so  erected,  *  *  yet  the  defendants,  not 
regarding  their  duty  in  that  behalf,  while  they  were  so  possessed  and 
had  the  supervision  and  control  of  the  erection  of  the  building,"  etc. 
It  was  held,  it  did  not  sufficiently  appear  from  these  averments,  in  order 
to  charge  the  individual  defendants,  that  they  had  exclusive  control  in 
the  furnishing  of  materials,  selecting  the  plans,  and  erecting  the  build- 
ing, and  such  exclusive  control  was  essential  to  fix  their  liability. 
Hollenbeck,  Admx.  v.  County  of   Winnebago,  148. 

5.  The  charging  of  joint  negligence  against  the  county  and  the  indi- 
vidual defendants,  and  a  joint  control  in  the  matter  of  erecting  the 
building,  was  not  enough  to  charge  the  individual  defendants,  when  con- 
sidering the  question  of  their  liability  as  separate  and  distinct  from  the 
alleged  liability  of  the  county,  and  independently  of  the  question 
whether  the  county  was  liable  at  all.     Ibid.  148. 

6.  Moreover,  there  was  no  averment  that  the  individual  defendants 
selected  the  plan  for  the  building,  or  had  any  legal  right  to  do  so,  or  that 
they  selected  the  materials,  or  directed  as  to  the  manner  in  which  the 
materials  should  be  used.  The  statute  confers  upon  the  county  board  the 
power  to  erect  and  keep  in  repair  the  county  buildings,  and  that  power 
can  not  be  delegated  so  as  to  deprive  the  coumty  board  of  the  control 
over  the  manner  of  erecting  such  buildings.     Ibid.  148. 

7.  And  so  far  as  the  avei-ments  mentioned  are  concerned,  it  does  not 
appear  what  powers  or  duties  had  been  conferred  or  imposed  upon  the 
building  committee  or  the  superintendent  by  the  county  board,  or  that 
they  were  given  any  control  whatever  over  the  plans  or  the  materials  to 
be  used,  or  other  matters  affecting  the  manner  of  the  erection  of  the 
building  with  a  view  to  its  safety.     Ibid.  148. 

8.  It  appeared  from  other  averments  in  the  declaration  that  the  indi- 
vidual defendants  derived  their  powers,  whatever  they  were,  from  the 
county  board  which  appointed  them,  it  being  alleged  that  the  building 
committee  and  the  superintendent  were  thereby  given  certain  described 
authority  and  control  over  the  erection  of  the  building, — but  the  pleader, 
instead  of  averring  his  own  conclusion  as  to  the  character  of  the  power 
conferred  by  the  county  board,  should  have  averred  the  facts,  so  that  the 
court  could  determine  for  itself,  from  those  facts,  the  real  character  of 
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the  power  conferred  and  of  the  duties  imposed,  and  thus  been  enabled  to 
ascertain  the  true  measure  of  responsibility  resting  upon  those  charged 
with  the  duties  and  vested  with  the  power.  Hollenbeck,  Admx.  v.  County 
of   Winnebago,  148. 

9.  When  the  plaintiff's  right  consists  in  an  obligation  on  the  defend- 
ant to  observe  some  particular  duty,  the  declaration  must  state  the  nature 
of  such  duty,  whether  the  duty  arises  out  of  a  contract  between  the 
parties,  or  exists  on  the  obligation  of  law  in  view  of  the  defendants' 
particular  character  or  situation.     Ibid.  148. 

Contributory  and  comparative. 

10.  The  general  rule  of  law  is,  that  where  the  plaintiff  was  himself 
guilty  of  negligence  which  contributed  to  the  injury  alleged  to  have 
been  caused  by  the  defendant,  he  can  not  recover.  In  this  State,  however, 
the  rule  is  not  without  its  exceptions,  and  when  the  injury  is  the  result 
of  gross  negligence  in  the  defendant,  the  plaintiff  may  maintain  his 
action,  although  his  own  negligence  contributed  to  the  injury,  if  his  own 
negligence  was  but  slight.     Stratton  v.  Central  City  Horse  Railway  Co.  25. 

11.  As  to  an  instruction  stating  exceptions  to  general  rule.  It  is  not 
required  that  all  the  law  on  the  subject  of  negligence  shall  be  embodied 
in  one  instruction,  nor  is  it  necessary  in  all  cases,  where  the  general  rule 
of  law  is  stated,  to  state  all  the  exceptions  to  it.  Where  the  further 
explanation  showing  the  exception  to  the  rule  is  given  to  the  jury  in 
another  part  of  the  charge,  an  omission  to  insert  the  exception  in  each 
statement  of  the  general  rule  will  not  be  regarded  as  vicious  or  erro- 
neous.    Ibid.  25. 

12.  As  to  plaintiff's  care.  In  an  action  to  recover  for  an  injury  caused 
by  negligence  of  the  defendant,  an  instruction  on  the  part  of  the  defend- 
ant that  the  plaintiff  can  not  recover  unless  the  proof  shows  that  by  the 
exercise  of  proper  care  he  could  have  averted  the  injury,  is  erroneous,  as 
it  submits  a  question  of  law  to  the  jury  as  to  what  is  proper  care,  and 
does  not  confine  them  to  the  fact  whether  the  plaintiff  used  ordinary  care, 
which  is  all  the  law  requires.     Ibid.  25. 

13.  As  to  plaintiff's  negligence  being  gross.  To  instruct  the  jury  that 
if  the  plaintiff  failed  to  exercise  ordinary  care,  he  was  guilty  of  gross 
negligence,  and  that  if  he  was  injured  for  the  want  of  ordinary  care,  no 
action  will  lie  unless  the  defendant  wilfully  inflicted  the  injury  pre- 
sents unsound  propositions  of  law.  To  say  that  every  failure  to  attain 
the  standard  of  ordinary  care  constitutes  gross  negligence  is  palpably  an 
error,  and  one  well  calculated  to  mislead  a  jury.     Ibid.  25. 

14.  As  to  what  want  of  proper  care  will  prevent  a  recovery.  It  can  not 
be  properly  said  in  an  instruction,  that  where  a  person  is  injured  for 
want  of  ordinary  care  on  his   part,  no  action  will  lie  unless  the  injury 
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was  wilfully  inflicted  by  the  defendant,  or  that  if  it  were  reasonably 
possible  for  the  plaintiff",  under  all  the  circumstances,  to  have  prevented 
the  injury  by  the  exercise  of  proper  precaution,  and  if  such  care  would 
have  averted  the  injury  in  such  case  he  was  guilty  of  gross  negligence 
and  can  not  recover,  unless  the  defendant  wilfully  inflicted  the  injury. 
Aside  from  the  deceptive  and  misleading  character  of  the  use  of  the 
phrase  "reasonably  possible,"  and  the  erroneour  substitute  of  "proper 
precaution"  for  "  ordinary  care,"  it  is  palpably  erroneous  to  say  that  when 
the  plaintiff  fails,  in  any  degree,  to  use  the  full  measure  of  care  required 
of  him,  he  can  not  recover  unless  the  injury  was  inflicted  wilfully. 
Stratton  v.  Central  City  Horse  Railway  Co.  25. 

15.  Use  of  word  wilfully  in  instruction.  In  an  action  on  the  case  against 
a  horse  railway  company  to  recover  for  a  personal  injury  received  by 
the  plaintiff,  by  being  thrown  from  his  wagon  in  attempting  to  cross  the 
defendant's  track  in  the  street,  alleged  to  have  been  caused  by  the  negli- 
gence of  the  defendant  in  permitting  its  rails  to  remain  too  high  above 
the  level  of  the  street,  an  instruction  that,  in  a  certain  event,  the  plain- 
tiff could  not  recover  unless  the  injury  was  inflicted  wilfully  by  the 
defendant,  was  held  calculated  to  mislead  from  the  use  of  the  word 
"  wilfully."  It  would,  in  such  connection,  doubtless  be  understood  to 
mean  that  unless  the  injury  was  intentionally  inflicted  by  the  defendant, 
or,  in  other  words,  unless  the  defendant  allowed  its  track  to  rise  above 
the  surface  of  the  ground  at  the  place  of  the  injury  for  the  purpose  of 
injuring  the  plaintiff,  or  at  least  for  the  purpose  of  throwing  people,  who 
might  chance  to  attempt  to  cross  at  that  place,  out  of  their  wagons  and 
wounding  them.     Ibid.  25. 

Death  from  negligence. 

16.  To  whom  the  damages  may  be  paid — under  the  statute  of  Indiana. 
See  DEATH  FROM  NEGLIGENCE,  1. 

NEGOTIABLE  INSTRUMENTS. 

What  instruments  are  negotiable. 

And  of  certificates  of  indebtedness  issued  by  receivers.  See  ASSIGNMENT, 
1,  2,  3. 

NEW  TRIALS. 

Giving  time  to  prepare  the  motion. 

1.  If  a  defendant  convicted  of  crime  desires  an  extension  of  time  in 
which  to  prepare  and  present  a  motion  for  a  new  trial,  he  should  show 
some  reasonable  ground  therefor.  Facts  should  be  given  showing  the 
necessity  for  the  delay — that  there  is  a  substantial  reason  in  the  interest 
of  justice  requiring  it.     Bulliner  et  al.  v.  The  People,  394. 
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Newly  discovered  evidence. 

2.  Where  an  affidavit  of  newly  discovered  evidence  discloses  nothing 
but  cumulative  evidence,  and  which,  if  introduced  on  the  trial,  could  not 
have  changed  the  result,  a  motion  for  a  new  trial  based  on  it  is  properly 
denied.     Bulliner  v.  The  People,  394. 

Chancery — granting  new  trial  at  law. 

3.  In  order  to  justify  a  court  of  chancery  in  setting  aside  a  judgment 
at  law  and  granting  a  new  trial,  the  case  must  appeal  strongly  to  the 
chancellor  for  relief.  It  is  by  fixed  and  determinate  rules  alone  that  this 
jurisdiction  will  be  exercised.  It  is  never  done  capriciously  or  as  a 
matter  of  mere  discretion,  nor  because  the  court  of  chancery  may  differ 
from  the  jury  on  the  finding  of  the  facts  upon  the  evidence.  Brown  v. 
Luekrs,  195. 

4.  Nor  will  the  new  trial  be  granted  unless  the  judgment  has  been 
obtained  by  fraud,  accident  or  mistake,  and  without  fault  on  the  part  of 
him  who  asks  it.     Ibid.  195. 

5.  If,  however,  a  party  has  made  every  effort  in  his  power  to  discover 
evidence  and  fails,  when  afterwards  discovered,  courts  of  equity  treat 
this  as  an  accident,  and  will,  when  satisfied  that  such  newly  discovered 
evidence  would  have  produced  a  different  result  if  it  had  been  known  in 
proper  time,  and  that  the  judgment  is  unjust,  grant  a  new  trial.  But  all 
these  elements  must  concur  before  the  relief  will  be  granted.     Ibid.  195. 

6.  In  this  case,  a  witness  had  given  his  deposition,  which  was  read 
on  the  trial  of  a  suit  at  law,  in  which  he  testified  that  he  had  paid  to  one 
of  the  parties,  for  the  other,  a  considerable  sum  of  money,  and  the  find- 
ing and  judgment  were  the  result  of  that  testimony.  Subsequently,  and 
after  the  judgment  was  rendered,  the  same  witness  gave  a  second  depo- 
sition, in  which  he  stated  that  his  former  testimony,  in  regard  to  the 
payment  of  the  money,  was  not  true.  The  application  for  a  new  trial 
was  based  upon  this  second  deposition,  the  party  relying  upon  it  to  over- 
come the  former.  But  on  the  facts  appearing,  it  was  considered  the  sec- 
ond deposition  should  not  be  given  that  effect.  Moreover,  the  party 
seeking  relief  had  not  used  proper  diligence  in  ascertaining  from  the 
witness  before  the  trial  the  grounds  of  the  testimony  he  was  apprised 
the  witness  was  intending  to  give.  Upon  the  whole  case  the  relief  was 
denied.     Ibid.  195. 

NOTICE. 

What  amounts  to  notice. 

1.  To  a  subsequent  purchaser.  Where  a  purchaser  of  land  knows  at 
the  time  of  his  purchase  that  another  person  has  for  years  claimed  the 
land  and  paid  taxes  thereon,  it  is  his  duty,  before  making  his  purchase, 
to  go  to  such  claimant  and  ascertain  from  him  what  title  he  has,  and  if 
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he  fails  to  make  such  inquiry,  he  will  be  chargeable  with  knowledge  of 
all  facts  which  he  might  thereby  have  learned,  and  will  hold  subject  to 
the  equitable  rights  of  the  claimant  under  an  unrecorded  bond  for  title. 
Whatever  is  sufficient  to  put  a  purchaser  upon  inquiry  is  good  notice  of 
all  facts  which  the  inquiry  would  have  disclosed.  Redden  et  al.  v.  Miller 
et  al.  336. 

Of  notice  subsequent  to  purchase. 

2.  Effect  of  such  notice  in  respect  to  unpaid  purchase  money.  In  order 
to  the  protection  of  a  subsequent  purchaser  who  does  not  receive  notice 
of  prior  equities  until  after  his  purchase,  it  must  appear  that  he  has  ac- 
tually paid  the  purchase  money,  or,  if  he  has  paid  a  part  of  the  purchase 
money  before  receiving  notice,  he  will  be  protected  to  that  extent,  but  no 
further.     Ibid.  336. 

Of  notice  by  possession. 

3.  The  actual  possession  of  a  part  of  a  tract  of  land  by  a  purchaser 
thereof,  before  and  at  the  time  of  the  execution  of  a  deed  of  trust  by  his 
vendor  upon  the  entire  tract,  is  notice  to  the  party  taking  such  incum- 
brance of  the  rights  of  the  purchaser.     Small  et  al.  v.  Stagg,  39. 

Recitals  in  recorded  deed. 

4.  As  notice  to  subsequent  purchasers.  Where  a  deed  for  land  sold  un- 
der a  power  in  a  mortgage,  reciting  correctly  all  the  facts  showing  a 
right  to  make  the  sale,  is  recorded  in  apt  time,  the  record  thereof  will 
affect  all  persons  thereafter  claiming  under  the  mortgagor  with  construc- 
tive notice  that  there  had  been  a  valid  sale  under  the  power,  although 
the  deed  may  be  defectively  executed  so  as  not  to  pass  the  legal  title- 
Gibbons  et  al.  v.  Hoag,  45. 

Purchaser  from  one  who  held  without  notice. 

5.  Effect  of  notice  to  such  subsequent  purchaser.  A  purchaser  of  land 
from  a  prior  bona  fide  holder  who  acquired  the  legal  title,  as  shown  by 
the  records,  for  a  valuable  consideration,  without  notice  of  any  outstand- 
ing equity,  will  be  protected  against  such  equity,  even  though  he  himself 
had  notice  thereof.     Peck  v.  Arehart,  113. 

Factor  pledging  goods  of  his  principal.. 

6.  Effect  of  want  of  notice  by  the  creditor  receiving  the  pledge  of  the 
character  in  which  his  debtor  held,  the  goods.     See  FACTOR,  2. 

On  submission  to  appraisement  of  third  persons. 

7.  Whether  notice  of  their  meeting  is  required.     See  ARBITRATION,  1. 

Surety  signing  bond  in  blank. 

8.  Of  notice  to  the  obligee  as  to  surety  signing  upon  condition.  See 
BONDS,  6  to  9. 
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Making  profit  on  public  funds. 

1.  Where  a  treasurer  of  public  funds  receives  interest  from  the  use 
or  loaning  of  such  funds,  such  interest  will  not  belong  to  the  officer  as 
the  perquisites  of  his  office.      City  of  Chicago  v.  Gage  el  al.  593. 

Errors  of  judgment. 

2.  Liability  of  officers  therefor.  Public  officers  to  whom  matters  may  be 
submitted  for  their  determination,  the  consideration  of  which  requires  an 
exercise  of  their  deliberative  judgments  are  not  answerable  in  damages  for 
mere  errors  of  judgment  unaccompanied  with  malice  or  bad  faith.  Mc- 
Cormick  v.  Burt  et  al.  263. 

3.  School  directors — suspension  of  pupils.  School  directors  are  invested 
by  the  statute  with  certain  discretionary  power  in  regard  to  the  suspen- 
sion or  expulsion  of  scholars  from  the  public  schools.  In  the  exercise  of 
that  power  they  must  deliberate  and  judge  and  decide,  and  if  they  but 
err  in  their  judgments,  without  malice,  or  intention  to  wrong  the 
scholar,  they  can  not  be  held  liable  in  a  suit  for  damages  for  their  action 
in  that  regard.     Ibid.  263. 

Property  levied  upon  taken  in  replevin. 

4.  Officer  protected  on  failure  to  sell  under  the  levy.     See  REPLEVIN,  2. 

OFFICIAL  BONDS. 
Liability  of  sureties. 

1.  Rule  of  construction.  "While  the  liabilities  of  sureties  are  to  be 
strictly  construed,  it  is  not  the  duty  of  courts  to  aid  them  to  escape  lia- 
bility by  technical  and  hypercritical  construction.  If  the  law  has  been 
substantially  complied  within  taking  and  approving  official  bonds,  the 
sureties  will  be  bound.      Cawley  et  al.  v.  The  People,  use,  etc.  249. 

Within  what  time  bond  to  be  filed. 

2.  Whether  limitation  in  the  law  is  mandatory,  or  merely  directory.  The 
charter  of  a  city  provided  that  all  city  officers  who  were  required  to 
give  bonds  for  faithful  performance  of  official  duties,  should  "file  their 
bonds  with  the  city  clerk  within  fifteen  days  after  their  election,"  etc. 
The  charter  further  provided  that  when  bonds  should  not  be  filed  with 
the  city  clerk  within  fifteen  days  after  the  official  canvassing  of  the 
votes,  "the  person  so  in  default  should  be  deemed  to  have  refused  said 
office,  and  the  same  should  be  filled  by  appointment  as  in  other  cases." 
And  in  case  a  bond  so  filed  should  not  be  approved,  and  a  satisfactory 
bond  should  not  be  filed  within  fifteen  days  after  such  disapproval,  the 
person  so  in  default  should  "be  deemed  to  have  refused  said  office,  and 
the  same  should  be  filled  as  above  provided."  And  further, — the  charter 
made  it  "the  duty  of  the  clerk  to  notify  all  persons  elected  to  office,  of 
their  election,  and  unless  such  persons  should  respectively  qualify  within 
fifteen  days  thereafter  the  office  should  become  vacant."    It  was  held,  these 
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OFFICIAL  BONDS.     Within  what  time  bond  to  be  filed.     Continued. 

provisions  in  respect  to  the  time  within  which  the  official  bonds  were 
required  to  be  filed,  were  not  mandatory,  but  merely  directory.  The 
municipal  authorities  were  empowered,  in  their  discretion,  to  declare  a 
vacancy,  or  to  waive  the  default  as  to  the  mere  time  of  filing  bond,  and 
to  accept  and  approve  it  when  afterwards  filed.  The  mere  default  in 
that  regard  would  not,  of  itself,  operate  to  vacate  the  office.  City  of 
Chicago,  v.  Gage  et  ah  593. 

3.  So,  in  this  case,  a  person  who  had  been  elected  to  the  office  of 
treasurer  of  such  city,  lodged  with  the  city  clerk,  within  the  fifteen  days 
limited  in  the  charter,  a  form  of  a  bond,  signed  by  himself  and  his  sure- 
ties, but  in  blank  as  to  the  names  of  the  obligors,  the  penalty,  the  date  of 
the  instrument,  the  name  of  the  office,  and  the  time  of  the  election,  and 
this  paper  remained  in  the  hands  of  the  clerk  until  after  the  expiration 
of  the  fifteen  days,  and  was  then  withdrawn  by  the  principal  obligor, 
the  blanks  filled  by  his  direction,  and  the  bond  then  approved  and 
accepted  by  the  city  council  as  the  official  bond  of  the  treasurer.  It 
was  held,  it  was  entirely  competent  for  the  city  council  to  waive  the 
default  as  to  the  time  of  filing  the  bond,  which  was  but  a  -ground  of  for- 
feiture, not  a  forfeiture  of  itself.  And  so  far  as  concerned  the  liability  of 
the  sureties  on  the  bond,  the  apparent  implied  authority  with  which  they 
had  clothed  their  principal  to  make  use  of  and  deliver  it  as  his  official 
bond,  by  signing  and  sealing  the  same  and  leaving  it  with  him,  was 
a  continuing  authority,  until  some  step  should  be  taken  by  them  towards 
its  revocation.  They  would  be  liable  upon  the  bond  to  the  same  extent 
as  if  it  had  been  filed  within  the  time  limited  by  the  charter.     Ibid.  593. 

4.  Where  the  condition  of  the  bond,  in  such  case,  recited  that  the 
principal  obligor  was  to  hold  the  office  "for  the  period  of  two  years,  and 
until  his  successor  should  be  duly  elected  and  qualified,  or  until  said 
office  should  be  otherwise  legally  vacated,"  these  latter  words  would  not  be 
regarded  as  having  reference  to  the  contingency  of  not  filing  the  bond 
within  the  time  limited  by  the  charter,  and  that  if  not  filed  within  that 
time  the  sureties  were  not  to  be  liable.  The  words  would  be  deemed  to 
refer  to  something  to  take  place  after  the  delivery  and  acceptance  of  the 
bond,  and  the  meaning  of  the  bond  was  construed  to  be  that  the  sure- 
ties guaranteed  that  the  officer  elect  should  execute  his  official  duties 
during  his  full  term  as  fixed  by  law,  unless,  after  the  execution  and 
delivery  of  the  bond,  the  office  should  be  legally  vacated.     Ibid.  593. 

5.  The  provision  of  law  requiring  a  county  treasurer  to  file  or  renew 
his  official  bond  on  or  before  the  first  day  of  December  next  after  his 
election  is  not  mandatory,  but  directory.  The  neglect  to  file  such  bond 
in  the  prescribed  time  is  but  a  ground  of  forfeiture  of  office,  and  is  not  a 
forfeiture  of  itself,  and  a  subsequent  approval  of  his  bond  filed  at  a 
later  day  is  a  waiver  of  a  right  to  declare  a  vacancy  in  the  office. 
Cawley  et  al.  v.  The  People,  use,  etc.  249. 
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Eligibility  of  officer. 

6.  As  affecting  liability  of  sureties.  The  constitutional  provision  making  a 
defaulter  of  public  moneys  ineligible  to  any  office  of  trust  or  profit,  pre- 
supposes that,  the  default  shall  be  ascertained  and  fixed  by  judicial  or  other 
legal  authority.  Until  this  is  done  the  acts  of  such  officer  will  be  valid 
and  binding,  and  his  sureties  will  be  liable  for  them.  Cawley  et  al.  v. 
The  People,  use,  etc.  249. 

Concealing  facts  from  surety — fraud. 

7.  And  herein,  of  the  power  of  the  county  board.  A  county  board  whose 
duty  it  is  to  approve  the  official  bond  of  a  county  treasurer,  is  under  no 
obligation  to  communicate  to  the  sureties  on  his  bond  the  fact  that  their 
principal  had  made  and  was  in  default  as  treasurer  in  a  preceding  term, 
even  if  they  have  knowledge  of  such  fact,  where  the  sureties  make  no 
inquiry  of  the  board  or  any  of  its  members  in  regard  to  the  fact,  and  the 
failure  of  the  board  or  any  member  thereof  to  seek  the  sureties  and  give 
such  information,  even  if  it  was  known,  is  no  fraud  on  the  sureties, 
Ibid.  249. 

8.  If  a  portion  of  the  members  of  a  county  board,  or  all  of  them, 
know  of  the  default  of  a  county  treasurer  in  hi.s  preceding  term  and  fail 
to  make  it  known  to  the  sureties  on  his  bond  for  the  new  term  before  its 
approval,  no  inquiry  being  made  of  them,  such  concealment  can  not  bind 
or  affect  the  interests  of  the  county.  It  may  be,  if  the  board  on  a  settle- 
ment had  found  the  principal  a  defaulter  and  entered  on  their  record 
that  he  was  not,  that  persons  thus  injured  might  claim  there  was  fraud, 
but  the  court  is  not  prepared  to  hold  that  even  this  would  release  the 
sureties  of  such  bond.  It  is  not  within  the  scope  of  their  authority  to 
release  such  sureties  without  any  consideration  therefor.     Ibid.  249. 

Procuring  additional  sureties. 

9.  Effect  of  withdrawal  of  bond  for  new  sureties  before  approval.  The 
filing  of  the  official  bond  of  a  county  treasurer  with  the  county  clerk  is 
only  a  conditional  delivery,  depending  on  its  approval  and  acceptance  by 
the  county  board.  Until  its  approval  the  delivery  is  not  complete,  and 
where  a  committee  of  the  board,  appointed  to  investigate  the  sufficiency 
of  the  security,  are  not  satisfied  and  require  additional  sureties,  the 
withdrawal  of  the  bond  and  procuring  its  execution  by  several  other 
persons  will  not  release  the  original  sureties,  and  is  not  an  unauthorized 
alteration  of  the  bond.     Ibid.  249. 

10.  How  far  sureties  bound  by  action  of  their  principal  in  procuring  other 
sureties.  Where  sureties  on  an  official  bond  entrust  it  to  their  principal, 
imposing  no  restrictions  on  him,  it  will  be  presumed  that  they  intend  to 
invest  him  with  authority  to  procure  a  sufficient  number  of  additional 
sureties  to  insure  its  approval,  without  reference  to  the  time  when  it 
shall  be  done.     Ibid.  249. 
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Whether  a  bond  has  been  rejected. 

11.  Where  a  county  board  neither  approved  nor  disapproved  an  official 
bond,  but  appointed  a  committee  to  ascertain  and  report  whether  the 
security  was  sufficient,  and  the  committee  required  additional  names  to 
the  bond,  and  when  this  was  done  reported  the  security  as  sufficient,  this 
was  held  no  rejection  of  the  bond  by  the  committee,  and  it  was  further 
held  that  the  committee  had  no  power  to  approve  or  reject  the  same,  and 
that  this  could  be  done  only  by  the  board  as  an  organized  body,  and  that 
they  could  not  delegate  the  power  to  others.  Cawley  et  al.  v.  The  People, 
use,  etc.,  249. 

Report  of  county  treasurer. 

12.  Where  he  is  his  own  successor — how  far  binding  on  sureties.  Where 
a  county  treasurer,  after  his  re-election,  makes  an  official  report  showing 
a  balance  of  county  funds  in  his  hands,  the  act  being  within  his  official 
duty,  his  sureties  are  concluded  from  showing  that  the  amount  so  shown 
was  not  actually  in  the  treasury  at  the  time  the  report  was  made.  Ibid. 
249. 

13.  Where  a  county  treasurer's  commission,  on  his  re-election,  was 
dated  on  the  first  day  of  December,  and  his  bond  and  oath  of  office  were 
filed  on  the  third  of  that  month,  and  his  report  presented  to  the  county 
board  more  than  a  month  after  his  new  term  commenced,  of  the  state  of 
his  accounts  down  to  December  3  of  the  same  month,  showed  a  balance 
of  county  funds  in  his  hands  at  that  date,  it  was  held,  that  the  report  was 
as  treasurer  of  the  new  term,  and,  as  such,  binding  on  the  sureties  in  his 
last  bond.  Where  an  officer  is  elected  his  own  successor,  the  law  will 
transfer  any  balance  in  his  hands  at  the  end  of  the  preceding  term  to 
his  second  term,  and  he  and  his  sureties  will  be  concluded  from  denying 
that  the  sum  so  reported  was  in  his  hands  as  treasurer  of  the  last  term. 
Ibid.  249. 

14.  Where  a  county  treasurer,  who  is  also  ex  officio  collector,  makes  a 
report  of  county  moneys  received  by  him  as  collector,  the  sum  so  reported 
will  be  transferred  to  his  account  as  treasurer,  and  he  will  be  credited 
as  collector  after  which  he  and  his  sureties  as  treasurer  will  be  liable 
for  the  same,  and  it  matters  not  that  such  report  is  approved  after  he 
has  absconded,  where  it  is  approved  as  made  without  any  alteration. 
Ibid.  249. 

City  treasurer — balances  on  hand. 

15.  Where  city  treasurer  is  his  own  successor — whether  balances  on  hand 
come  to  him  as  such  successor — liability  of  sureties.  Where  a  city  treasurer 
is  elected  as  his  own  successor,  as  respects  balances  in  his  hands  at  the 
close  of  his  first  term,  if  he  entered  them  in  his  treasury  books  as  actu- 
ally come  to  his  hands  from  his  predecessor,  and  continued  from  time  to 
time  to  return  and  report  the  same  as  in  his  hands,  both  he  and  his 
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sureties  would  be  concluded,  in  an  action  on  bis  bond  fovtbe  second  term, 
from  denying  that  these  balances  did  actually  come  to  bis  bands  as  treas- 
urer. It  was  his  duty,  upon  his  second  term,  as  incoming  treasurer,  to 
receive  the  treasury  balances  from  his  predecessor,  and  the  law  would 
transfer  any  balances  on  hand  to  his  second  term.  City  of  Chicago  v. 
Gage  et  al.  593. 

16.  Evidence  as  to  amount  in,  hands  of  principal — sureties  concluded  by 
entries  of  principal.  Where  the  law  specially  requires  a  city  treasurer 
to  make  and  keep  his  accounts,  and  to  make  statements  thereof  at  speci- 
fied periods,  under  oath,  and  to  make  certain  monthly  and  annual  reports, 
also  under  oath,  in  respect  to  his  receipts  and  disbursements,  and  bal- 
ances on  hand,  these  acts  being  within  his  official  duties,  for  the  perform- 
ance of  which  the  conditions  in  his  official  bond  provide,  in  an  action  on 
such  bond  the  sureties  will  be  concluded  from  showing  that  the  amount  so 
appearing  as  treasury  balances  in  the  hands  of  their  principal  was  not 
actually  in  the  treasury  at  the  time.     Ibid.  593. 

17.  Nor  would  it  be  competent  in  such  case  for  the  sureties  to  prove 
that  a  part  of  the  balance  shown  by  the  treasury  books,  reports,  etc.,  to 
have  been  on  hand  at  a  certain  time,  was  actually  loaned  out.  for  the  ben- 
efit of  the  city,  because  there  being  no  authority  for  the  treasurer  so  to 
employ  the  publjc  money,  the  fact,  if  proven,  would  simply  show  a  breach 
of  the  bond.     Ibid.  593. 

Officer's  books  as  evidence. 

18.  In  an  action  upon  the  official  bond  of  a  county  treasurer,  his  books  as 
such  officer,  and  the  entries  therein,  are  proper  evidence  of  the  state  of 
the  account  against  him  and  his  sureties,  whether  the  entries  were  made 
by  him  or  his  book-keeper,  the  presumption  being  that  be  would  not 
permit  improper  or  incorrect  charges  to  stand  uncorrected.  Caivley  et  al. 
v.  The  People,  use,  etc.  249. 

County  treasurer — discharge  of  liability. 

19.  By  what  means.  A  county  treasurer  can  only  discharge  himself 
for  county  funds  in  his  hands  by  paying  to  the  county  in  money,  county 
orders  or  jury  warrants.  He  can  not  pay  in  promissory  notes,  checks, 
drafts  or  other  paper,  and  if  such  paper  comes  into  the  hands  or  control 
of  the  county  after  the  treasurer  defaults  and  absconds,  it  will  not 
operate  as  a  credit  or  set-off  except  so  far  as  money  has  been  received  on 
them.     Ibid.  249. 

Signing  official  bonds  in  blank. 

20.  Of  the  implied  authority  to  fill  in  the  blanks — and  of  notice  to  the 
obligee  as  to  surety  signing  upon  condition.     See  BONDS,  1  to  5. 
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PARENT  AND  CHILD. 

Death  of  minor  from  negligence. 

1.  Right  of  the  father  to  recover  and  receive  compensation  therefor.  See 
DEATH  FROM  NEGLIGENCE,  11. 

The  father  as  natural  guardian. 

2.  Of  his  control  over  the  estate  of  his  children  See  ADMINISTRATION 
OF  ESTATES,  4. 

PARTIES. 

In  suit  to  enforce  mechanic's  lien. 

1.  As  to  incumbrancer  by  deed  of  trust.  Where  it  is  sought  to  enforce 
a  mechanic's  lien,  under  the  statute,  against  an  incumbrancer  whose  debt 
is  secured  by  deed  of  trust  appointing  a  third  person  as  the  trustee,  it  is 
not  enough  that  the  trustee  be  made  a  party, — the  owner  of  the  indebted- 
ness himself,  as  his  interest  alone  is  to  be  affected  by  the  decree,  is  an 
indispensable  party.      Clark  el  al.  v.  Manning  et  al.  580. 

In  action  for  death  from  negligence. 

2.  Who  may  sue — under  the  statute  of  Indiana.  A  married  woman,  who 
was  a  resident  of  this  State,  while  traveling  in  the  State  of  Indiana,  was 
killed  upon  a  railroad,  the  accident  causing  the  death  being  occasioned, 
as  was  alleged,  by  the  negligence  of  the  railroad  company.  A  person 
was  appointed,  in  this  State,  administrator  of  the  deceased,  such  admin- 
istrator not  being  the  husband.  It  was  held,  that  under  the  statute  of 
Indiana  in  force  in  1859,  the  right  of  action  to  sue  for  and  recover  the 
damages  against  the  company  for  the  death  was  vested  in  the  adminis- 
trator, and  he  could  be  held  accountable  as  such  for  money  received,  or 
which  ought  to  have  been  received  by  him  in  such  a  suit.  Perry  v.  Car- 
michael  et  al.  519. 

Bankruptcy — writ  of  error. 

3.  Who  shall  sue  out  writ  of  error  after  an  adjudication  in  bankruptcy. 
See  APPEALS  AND  WRITS  OF  ERROR,  1. 

PARTNERSHIP. 

Whether  a  purchase  is  for  the  firm. 

1.  Or  for  one  partner.  Where  A,  in  the  storage  business  and  a  grain 
dealer,  made  an  arrangement  with  an  owner  of  corn  to  store  the  same 
with  the  privilege  of  buying  the  same,  and  then  formed  a  partnership 
with  B  before  the  corn  was  delivered,  and,  after  selling  and  shipping  the 
grain,  A  gave  a  note  in  the  firm  name  for  the  price,  it  was  held,  that  the 
prior  arrangement  did  not  limit  his  power  as  a  partner  after  the  partner- 
ship was  formed  to  purchase  the  grain,  and  that  the  giving  of  the  firm 
note  for  the  price  amounted  to  a  purchase  for  the  firm,  and  made  B  liable 
on  the  note.     Johnson  et  al.  v.  Barry,  483. 
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Fraud  or  illegal  act  of  one  partner. 

2.  How  far  the  firm  liable.  Where  a  partner,  in  the  course  of  part- 
nership business,  commits  a  fraud,  or  does  acts  prohibited  by  law,  the 
firm  is  liable,  although  the  other  partners  have  no  knowledge  of.  such 
fraud  or  illegal  act.     Tenner/  et  al.  v.  Foote,  99. 

3.  So,  where  a  partnership  was  formed  between  A  and  B,  for  engaging 
in  the  commission  business,  A  to  furnish  the  capital,  and  B  generally  did 
all  the  trading  of  the  firm,  and  B  made  a  contract  with  another  in  the 
course  of  the  firm  business,  and  in  its  name,  for  trading  for  a  commis- 
sion on  the  board  of  trade,  which  was  illegal,  as  relating  to  option  or 
gaming  contracts,  all  the  dealings  predicated  upon  such  contract  will  be 
under  legal  condemnation,  and  a  note  given  in  consideration  of  a  balance 
due  under  such  contract  to  the  firm,  will  be  void  as  against  the  firm,  or 
an  assignee  with  notice,  although  B,  the  other  partner,  had  no  knowledge 
of  the  illegality  of  the  contract.     Ibid.  99. 

PAYMENT. 

In  respect  to  a  legacy. 

As  to  the  mode  of  payment — and  of  payment  to  the  husband  of  a  legatee. 
See  WILLS,  4,  5,  6. 

PERSONAL  PROPERTY. 

Of  the  succession  to  personal  property. 

By  what  law  governed.     See  DESCENTS,  1. 

PLEADING. 

Of  the  declaration. 

1.  In  action  against  school  directors  for  suspension  of  scholar.  In  an 
action  on  the  case  against  school  directors  for  suspending  the  plaintiff,  a 
scholar  in  one  of  the  public  schools  of  which  the  defendants  were  direct- 
ors, from  all  the  rights  and  privileges  of  such  school  until  he  should 
express  a  willingness  to  comply  with  a  rule  of  the  school,  which  re- 
quired such  scholars  as  might  be  in  attendance  at  the  time  set  apart 
for  reading  the  bible  in  the  school  by  the  teacher,  to  lay  aside  their  books 
and  keep  quiet  during  that  exercise,  it  was  held  to  be  a  fatal  defect  in 
the  declaration  that  it  omitted  to  aver  that  in  directing  the  suspension 
of  the  scholar  from  the  privileges  of  the  school,  the  directors  acted  either 
wantonly  or  maliciously.     McCormick  v.  Burt  et  al.  263. 

2.  In  action  to  recover  taxes  on  forfeited  lands.  In  an  action  to  recover 
taxes  due  upon  forfeited  property,  under  the  act  of  1879  on  that  subject, 
it  should  be  averred  in  the  declaration  that  the  defendant  was  the  owner 
of  the  forfeited  property  on  the  first  day  of  May  of  the  year  or  years  for 
which  the  delinquent  taxes  were  assessed,  as  such  ownership  at  such 
time  or  times  is  essential  to  a  right  of  recovery.  The  People  v.  Winkclman, 
412. 
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3.  In  an  action  to  recover  for  injuries  resulting  from  the  negligence  of  in- 
dividuals in  the  erection  of  a  public  building.     See  NEGLIGENCE,  3  to  9. 

Pleading  usury. 

4.  Of  the  strictness  required — at  law  and  in  chancery.  See  USURY,  2, 
3,4. 

Of  filing  additional  pleas. 

5.  The  practice  in  respect  thereof.     See  PRACTICE,  5,  6. 
Replication. 

6.  Generally.  A  replication  to  a  plea,  which  neither  traverses  nor 
confesses  and  avoids  it,  is  obnoxious  to  a  general  demurrer.  Galena  and 
Southern  Wisconsin  Railroad  Co.  v.  Barrett,  467. 

7.  A  replication  to  a  plea  of  set-off  of  the  amount,  due  on  certain  rail- 
•     road  bonds  sold  and  delivered  under  the  contract  sued  on,  which  avers 

that  since  the  commencement  of  the  action  suit  was  brought  to  foreclose 
the  mortgage  securing  these  and  various  other  bonds,  by  a  majority  of 
the  bondholders,  with  the  consent  of  the  trustee,  and  a  decree  and  sale 
had,  and  the  property  of  the  plaintiff,  the  mortgagor,  bought  in  by  a 
committee  of  the  bondholders,  for  the  benefit  of  all  the  bondholders,  in 
proportion  to  the  bonds  held  by  them,  is  bad,  as  showing  no  payment  in 
whole  or  in  part,  or  any  tender,  and  as  failing  to  show  any  proceed- 
ings to  foreclose,  whereby  the  defendant  is  bound  and  concluded.  Ibid. 
467. 

Of  pleadings  in  chancery. 

8.  As  to  bills  and  answers.     See  CHANCERY,  1,  2,  3. 

PLEADING  AND  EVIDENCE. 

Evidence  under  special  or  common  counts. 

1.  Not  material  which.  The  declaration  in  a  suit  to  recover  upon  cer- 
tain county  orders  contained  special  counts,  and  also  the  common  counts. 
The  court  upon  the  trial  refused  to  allow  the  orders  to  be  read  under  the 
special  counts,  but  permitted  them  to  be  read  under  the  common  counts. 
It  was  not  material  to  inquire  whether  there  was  error  in  rejecting  the 
evidence  when  offered  under  the  special  counts.  The  evidence  was  before 
the  court,  so  the  plaintiff  was  not  prejudiced  by  any  ruling  in  that  regard. 
Hall  v.  Jackson  County,  352. 

Relief  according  to  scope  of  bill. 

2.  Granting  partition  when  such  relief  is  not  sought.  One  of  the  children 
and  heirs  at  law  of  a  deceased  person  exhibited  his  bill  in  chancery, 
claiming  a  one-half  interest  in  certain  of  the  lands  of  which  the  ancestor 
died  seized  of  the  legal  title,  the  claim  being  based  upon  an  alleged  joint 
ownership  between  the  complainant  and  his  father  in  the  lifetime  of  the 
latter.  On  error,  upon  a  dismissal  of  the  bill,  it  was  insisted  by  the 
complainant  that  as  he  was  at  least  a   tenant  in  common  with  the  other 
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Relief  according  to  scope  of  bill.     Continued. 

heirs  in  the  lands,  the  court,  having  jurisdiction  of  the  subject  matter 
and  of  the  parties,  should  have  retained  the  bill,  and  done  complete 
justice  between  the  parties  by  making  partition.  But  it  was  held  other- 
wise, as  the  bill  was  not  framed  with  any  view  to  a  partition,  and  no 
partition  was  asked.     Dinwiddle  v.  Bell  et  al.  360. 

PLEDGE. 

Factor  and  principal. 

Right  of  a  factor  to  pledge  the  goods  of  his  principal  for  his  own  debt. 
See  FACTOR,  1,  2. 

POSSESSION. 

AS  TO  EXTENT  OF  POSSESSION. 

1.  Where  a  mere  intruder  enters  upon  land,  he  will  acquire  possession 
only  of  the  part  he  occupies.  The  mere  naked  possession,  without  color 
of  title,  is  adverse  only  to  the  extent  of  the  actual  inclosure,  which  must 
be  definite  and  notorious.     Bristol  et  al.  v.  County  of  Carroll,  84. 

Adverse  possession. 

2.  What  constitutes.  It  has  been  held  that  an  individual  making  an 
entry  on  land  of  the  United  States  before  grant,  remains  an  intruder 
still  after  grant  by  the  United  States,  and  liable  to  be  sued  in  trespass. 
Hughes  et  al.  v.  Stevers,  391. 

3.  Where  a  person  obtained  a  patent  from  the  United  States,  while 
another  was  in  possession  under  an  entry  made  prior  to  that  time,  it  ap- 
peared the  patentee  stated,  after  the  grant  from  the  government,  that  the 
person  in  possession  had  bought  the  land,  and  that  he,  the  patentee,  had 
made  him  a  deed,  and  that,  subsequently,  the  occupant  gave  it  back  to 
him  to  secure  a  store  account,  and  that  the  occupant  had  paid  him  for 
the  land.  The  witness  by  whom  this  statement  was  proven,  also  testified 
that  he  had  known  the  occupant  for  twenty-five  years  on  the  land;  that 
he  claimed  the  premises,  cleared  and  built  on  it,  and  cut  timber  on  it, 
and  that  the  statements  by  the  patentee  were  made  more  than  twenty 
years  before  the  trial.  It  was  held,  that,  under  this  state  of  facts,  it 
might  be  regarded  the  possession  of  the  occupant  was  adverse  to  the 
patentee,  as  showing  what  would  be  tantamount  to  a  new  entry  after  the 
grant  from  the  United  States; — that  the  occupant  was  holding  adverse  to 
all  the  world,  in  his  own  right,  as  owner  by  purchase  of  the  title  from 
the  patentee.     Ibid.  391. 

Of  notice  by  possession.     See  NOTICE,  3. 
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PRACTICE. 
Time  to  object. 

1.  As  mode  of  proof,  and  by  ivhom.  Where  no  objection  is  made  in  the 
court  below  to  proving  a  fact  in  a  certain  way.  or  by  a  particular  person, 
who  may  be  incompetent,  it  can  not  be  urged  on  appeal  or  error.  Gilleti 
v.  Booth,  183. 

2.  In  criminal  cases,  generally.  A  prisoner  on  trial  has  no  right  to 
stand  by  and  suffer  irregular  proceedings  to  take  place,  and  then  seek  a 
reversal  for  the  same.  Like  any  other  defendant,  if  he  neglects  in  proper 
time  to  insist  upon  his  rights,  he  waives  them.  Bulliner  et  al.  v.  The 
People,  394. 

3.  Evidence  in  criminal  case  not  objected  to  can  not  be  assigned  for  error. 
On  the  trial  of  one  for  murder,  the  record  showed  that  on  his  cross- 
examination  he  narrated  how,  in  self-defence,  he  had  killed  a  man  in 
Arkansas  while  he  was  in  the  army,  but  the  record  failed  to  show  that 
this  was  in  response  to  any  question  by  the  counsel  for  the  people,  or 
that  any  objection  was  urged  to  the  court  against  his  answering  any 
question  in  that  regard:  Held,  that  the  defendant  could  not  urge  this  as 
error.     Ibid.  394. 

4.  Waiver — as  to  irregularity  in  permitting  a  juror  in  a  criminal  case  to 
read  a  newspaper  comment  upon  the  case.     See  CRIMINAL  LAW,  10,  11. 

Of  filing  additional  pleas. 

5.  Where  leave  is  asked  to  file  additional  pleas  eighteen  months  after 
the  issues  have  been  made  up,  and  on  the  eve  of  the  trial,  there  will  be 
no  abuse  of  discretion  or  error  in  refusing  the  same,  especially  where  no 
affidavit  is  filed  showing  a  reasonable  excuse  for  the  delay.  Fisher  v. 
Greene,  94. 

6.  Where  a  defendant,  after  filing  the  general  issue  and  a  continuance 
of  the  cause  has  been  had,  discovers  that  he  has  a  substantial  defence  not 
admissible  under  the  general  issue,  he  should  at  the  earliest  convenient- 
day  ask  for  special  leave  of  the  court  to  file  an  additional  plea,  so  as 
not  to  take  the  plaintiff  by  surprise,  or  delay  the  business  of  the  court. 
Ibid.  94. 

Separating  witnesses  pending  trial. 

7.  Effect  of  disregard  of  rule  of  separation.  Where  a  witness,  after  an 
order  of  separation,  converses  with  other  witnesses,  after  they  have  tes- 
tified, and  with  counsel  calling  him,  in  violation  of  an  order  of  the  court, 
it  is  a  matter  of  discretion  with  the  court  to  allow  him  to  testify.  The 
disregard  of  such  a  rule  is  a  good  ground  for  the  punishment  of  the  parties 
for  contempt,  but  does  not  necessarily  disqualify  the  witness  from  testi- 
fying.    Bulliner  et  al.  v.  The  People,  394. 

8.  There  might  probably  be  such  an  interference  with  witnesses,  in 
disregard  of  an  order  of  court,  as  would  justify  the  setting  aside  of  a 
verdict  based  on  their  testimony,  where  the  opposite  party  has  been  free 
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from  fault,  and  the  fact  has  come  to  his  knowledge  for  the  first  time  after 
the  examination  of  all  the  witnesses  has  concluded;  but  where  it  is  not 
shown  that  the  party  complaining  had  no  knowledge  of  the  fact  at  the 
time  of  the  examination  of  the  witnesses,  and  it  does  not  appear  that  any 
harm  has  resulted  from  the  disregard  of  the  rule,  it  will  afford  no  ground 
for  a  reversal  of  the  judgment.     Bulliner  et  al.  v.  The  People,  394. 

9.  After  an  order  of  court  for  the  separation  of  witnesses  in  a  crimi- 
nal case,  the  defendant's  counsel  stated  that  they  wanted  a  certain  witness 
present,  who  had  been  sworn,  to  assist  them,  stating  that  they  would  not 
call  him  as  a  witness,  whereupon  the  witness  returned  into  court  and 
heard  all  the  other  witnesses  testify.  He  was  offered  as  a  witness  to  im- 
peach the  character  of  two  of  the  principal  witnesses  for  the  prosecution, 
and  rejected  by  the  court:  Held,  that  it  was  discretionary  with  the  court 
to  allow  him  to  testify,  and  that  there  was  no  abuse  of  discretion  under 
the  circumstances.     Ibid.  394. 

Arguments  of  counsel  to  the  Jury. 

10.  In  general,  arguments  of  counsel  to  the  jury  should  be  confined 
to  the  evidence  and  the  principles  of  law  claimed  to  be  applicable  there- 
to; but  in  discussing  these,  the  motives  to  duty,  the  causes  that  may  be 
supposed  to  control  human  action  under  different  circumstances,  and  the 
probabilities  or  reasonableness  of  this  or  that  theory  as  tested  by  human 
experience,  necessarily  may  be  considered.  The  court  should  see  that 
the  line  of  argument  is  kept  within  reasonable  bounds,  and  not  suffer 
one  to  be  convicted  or  prejudiced  on  account  of  real  or  imaginary  crimes 
for  which  he  is  not  being  tried.  But,  except  for  a  palpable  abuse  of  dis- 
cretion in  this  respect  manifestly  tending  to  an  improper  conviction, 
there  should  be  no  reversal.     Ibid.  394.** 

11.  Commenting  on  letter  not  in  evidence  in  argument.  Where  a  defend- 
ant, on  his  trial  for  murder,  identified  three  letters  by  a  witness,  and 
then  handed  them  to  the  judge  to  be  marked  and  preserved  until  they 
should  be  used,  but  afterwards  offered  in  evidence  only  two  of  them,  it 
was  held  improper  and  irregular  in  the  State's  attorney  to  make  any 
allusion  to  the  third  letter  in  his  closing  remarks,  wondering  what  it 
contained,  and  that  it  should  not  have  been  allowed,  but  that  if  no 
objection  was  made  to  the  remarks  at  the  time,  and  no  exception  taken, 
it  was  not  sufficient  to  authorize  a  reversal.     Ibid.  394. 

Affirmance  of  a  judgment. 

12.  In  a  criminal  case — as  to  any  further  action  in  the  court  below. 
Where  a  judgment  of  conviction  is  affirmed  on  writ  of  error,  it  is  error 
to  reinstate  the  case  on  the  docket,  and  enter  a  second  judgment  for  the 
same  offense.     The  first  judgment  is  not  vacated  by  its  affirmance,  and 

*On  the  same  subject  see  Wilson  v.  The  People,  94  111.  299. 
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to  reinstate  the  case  is  entirely  useless  and.  the  entry  of  the  second  judg- 
ment does  not  vacate  the  first.     Hanrahan  v.  The  People,  165. 

13.  Where  a  judgment  is  affirmed  on  error,  nothing  further  remains 
to  be  done  in  the  lower  court.  It  remains  only  for  the  proper  officer  to 
execute  that  judgment.  If  the  defendant  is  bailed  from  the  sheriff  he 
should  be  surrendered  to  that  officer,  who  must  proceed  to  execute  the 
judgment.  If  bailed  from  the  warden  of  the  penitentiary,  he  should  be 
surrendered  to  that  officer.     Ibid.  165. 

14.  Where  there  is  a  valid  judgment  of  conviction  the  entry  of  a  sub- 
sequent erroneous  order  will  be  no  ground  for  reversing  the  judgment, 
but  the  order  will  be  set  aside  and  vacated  by  this  court  without  costs 
against  the  defendant  with  directions  to  execute  the  original  judgment. 
Ibid.  165. 

Evidence  in  chief  and  in  rebuttal. 

15.  In  respect  to  compensation  for  right  of  way — as  to  the  character  of 
evidence,  and  its  admissibility.     See  EVIDENCE,  8,  9. 

Evidence  admitted  under  special  or  common  counts. 

16.  Not  material.     See  PLEADING  AND  EVIDENCE,  1. 
Asking  time  to  prepare  motion  for  new  trial. 

17.  Proper  grounds  should  be  shown.     See  NEW  TRIALS,  1. 

PRACTICE  IN  THE  SUPREME  COURT. 
Error  will  not  always  reverse. 

1.  As  to  improper  instruction.  It  is  inaccurate  to  instruct  a  jury  that 
if  they  believe  a  witness  has  wilfully  and  knowingly  sworn  falsely  as  to 
any  material  point  in  controversy,  they  may  disregard  his  entire  testi- 
mony, without  the  qualification  that  the  witness  was  uncorroborated  by 
other  evidence.  But  in  a  case  where  such  an  instruction  was  given 
without  the  qualification  mentioned,  it  appeared  the  controverted 
question  was  as  to  an  alleged  conversation,  and  the  only  corroborative 
evidence  was  that  of  the  son  of  the  witness  whose  veracity  was  questioned, 
and  who  was  only  twelve  years  of  age  when  he  testified,  and  only  nine 
years  old  when  the  conversation  took  place.  So,  it  was  considered,  under 
the  circumstances,  the  inaccuracy  in  the  instruction  was  not  a  sufficient 
error  to  reverse  the   judgment.     Goeing  etal.  v.  Outhouse  et  al.  346. 

2.  In  an  action  to  recover  for  services  the  court  gave  on  behalf  of  the 
defendant  two  instructions,  in  one  of  which  was  laid  down  the  correct 
rule  to  govern  the  jury  in  case  there  was  evidence  to  justify  a  recovery 
on  a  quantum  meruit.  The  other,  in  substance,  directed  the  jury  that  no 
recovery  could  be  had  unless  a  special  contract  was  proven.  The  plain- 
tiff stated,  on  the  trial,  that  he  expected  to  recover  only  upon  a  special 
contract,  and  did  not  offer  any  evidence  as  to  the  services  rendered  or 
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their  value.  While  the  two  instructions  were  not  entirely  in  harmony 
with  each  other,  it  was  considered  the  jury  were  not  likely  to  have  been 
misled  by  them;  so,  the  objection  that  they  were  not  consistent  would 
not  avail  as  ground  of  reversal.     Bobbins  v.  Both,  464. 

3.  The  giving  of  an  instruction  that  has  no  bearing  on  the  case,  which 
could  not  have  misled  the  jury,  and  the  exclusion  of  proper  evidence 
of  a  fact  already  proved  and  not  controverted,  afford  no  ground  of 
reversal,  such  rulings  working  no  harm.     Bromley  v.  Goodwin,  118. 

4.  Although  an  instruction  may  be  faulty  in  directing  the  attention  of 
the  jury  and  giving  undue  prominence  to  a  certain  sale  of  other  property 
in  the  vicinity  of  land  sought  to  be  condemned,  on  the  assessment  of 
the  damages,  yet,  when  the  verdict  and  judgment  are  just  and  fully 
warranted  by  the  evidence  as  to  the  damages  found,  the  judgment  will 
not  be  reversed.  Chicago  and  Western  Indiana  Bailroad  Co.  v.  Dooling 
et  al.  202. 

5.  Befusal  to  admit  evidence  under  special  count,  but  admitting  it  under  the 
common  counts.     See  PLEADING  AND  EVIDENCE,  1. 

AFFIRMANCE  OF  A  JUDGMENT. 

6.  What  action  in  the  court  below.     See  PRACTICE,  12,  13,  14. 

PURCHASERS. 

Payment  of  purchase  money  under  prior  purchase. 

1.  Bights  of  subsequent  purchaser.  In  a  controversy  between  a  prior 
and  subsequent  purchaser  of  land,  in  regard  to  the  title,  the  former  alleg- 
ing that  the  latter  was  not  a  bona  fide  purchaser  for  value  without  notice, 
it  is  a  matter  of  no  concern  to  the  subsequent  purchaser  whether  the 
prior  purchaser  has  paid  the  whole  amount  of  the  purchase  price  under 
his  contract  or  not.  If  the  vendor  is  satisfied  in  that  regard,  the  subse- 
quent purchaser  can  not  complain.     Bedden  et  al.  v.  Miller  et  al.  336. 

Purchaser  without  consideration. 

2.  Of  his  relation  to  a  prior  and  intervening  purchaser.  A  purchaser  of 
land,  to  whom  a  deed  had  been  made,  reconveyed  to  his  grantor,  and 
thereupon  the  latter  sold  the  land  to  another,  giving  a  bond  for  a  deed. 
Neither  the  reconveyance  nor  the  bond  was  put  upon  record.  After  these 
transactions,  the  first  purchaser,  who  had  reconveyed  to  his  grantor,  sold 
and  conveyed  to  a  third  person  under  this  arrangement:  that  the  grantee 
should  clear  the  title  from  a  prior  mortgage  on  the  land,  make  sale  of 
the  land,  and  pay  to  his  grantor  one-half  the  proceeds — so  that  really  he 
paid  nothing  for  the  land.  It  was  held,  this  last  purchaser  simply  stood 
in  the  shoes  of  his  grantor,  and  held  the  legal  title  subject  to  all  the  equi- 
ties which  were  binding  upon  him  in  respect  to  the  second  and  inter- 
vening purchaser.     Ibid.  336. 


700  INDEX. 


PURCHASERS.     Continued. 

Notice  subsequent  to  purchase. 

3.  Effect  thereof  in  respect  to  unpaid  purchase  money.  In  order  to  the 
protection  of  a  subsequent  purchaser  who  does  not  receive  notice  of  prior 
equities  until  after  his  purchase,  it  must  appear  that  he  has  actually 
paid  the  purchase  money,  or,  if  he  has  paid  a  part,  of  the  purchase 
money  before  receiving  notice,  he  will  be  protected  to  that  extent,  but  no 
further.     Redden  et  al.  v.  Miller  et  al.  336. 

Purchaser  from  one  who  held  without  notice. 

4.  Effect  of  notice  to  such  subsequent  purchaser.     See  NOTICE,  5. 
Under  power  of  sale  in  mortgage. 

5.  How  far  purchaser  protected  against  irregularities  in  the  sale,  and  a 
defective  execution  of  the  deed.     See  MORTGAGES,  11. 

RAILROADS. 

Regulating  their  charges. 

1.  Power  of  the  legislature.  The  act  of  May  2,  1873,  to  prevent  extor- 
tion and  unjust  discrimination  in  railroads,  is  a  constitutional  enact- 
ment, and  is  not  in  violation  of  the  contract  between  the  State  and 
railroad  companies,  growing  out  of  the  granting  and  accepting  their 
charters  containing  power  to  establish  such  rates  of  toll  for  the  convey- 
ance of  persons  and  property  as  they  shall,  from  time  to  time,  direct  and 
determine  in  the  by-laws.  Illinois  Central  Railroad  Co.  v.  The  People, 
313. 

2.  The  charter  of  a  corporation  is,  beyond  a  doubt,  a  contract,  by 
which  the  corporation  acquires  the  powers  and  functions  to  transact  its 
business  in  the  mode  prescribed,  but  this  is,  by  necessary  implication, 
subject,  the  same  as  in  case  of  natural  persons,  to  the  legislative  power 
of  the  State  to  define,  prohibit  and  punish  extortion.     Ibid.  313. 

RECEIVERS. 

Certificate  of  indebtedness  by  receiver. 

1.  Must  be  founded  upon  proper  consideration.  A  certificate  of  indebt- 
edness issued  by  a  receiver  of  a  railroad  company,  under  an  order  of  the 
court  appointing  him,  to  pay  debts  and  expenses  incurred  by  his  prede- 
cessor, not  on  account  of  any  indebtedness  made  by  the  former  receiver, 
or  for  which  the  receiver  issuing  it  received  any  benefit  from  the  payee, 
or  any  one  else,  is  not  entitled  to  be  paid  out  of  any  funds  in  the  hands 
of  the  receiver,  either  at  the  suit  of  the  payee  or  holder  for  value.  Tur- 
ner et  al.  v.  Peoria  and  Springfield  Railroad  Co.  134. 

2.  Of  notice  of  right  to  issue,  by  writing  on  back.  Where  a  court  orders 
a  receiver  of  a  railway  company  to  issue  certificates  of  indebtedness  for 
a  specific  purpose,  to  be  made  payable  to  the  persons  to  whom  delivered 
or  order,  and   one   is   issued  to  A  B  or  bearer,  which  is   negotiated  by 
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RECEIVERS.     Certificate  of  indebtedness  by  receivers.     Continued. 

mere  delivery,  the  holder  will  take  the  same  subject  to  all  equitable 
defences  against  the  payee,  and  the  printed  order  of  the  court  on  its  back 
is  notice  to  him  that  it  was  made  payable  to  bearer  contrary  to  the  order 
of  the  court  authorizing  the  issue.  Turner  et  al.  v.  Peoria  and  Springfield 
Railroad  Co.  134. 

3.  As  to  the  negotiable  character  of  such  certificates.  See  ASSIGN- 
MENT, 3. 

Improvident  acts  of  receivers. 

4.  Protection  afforded  against  them.  While  courts  are  zealous  to  protect 
the  rights  of  parties  who  may  have  furnished  money  for  the  preservation 
of  trust  property,  equal  care  and  vigilance  will  be  observed  to  see  that 
the  property  is  not  wasted  by  the  improvident  acts  of  receivers.  Turner 
et  al.  v.  Peoria  and  Springfield  Railroad  Co.  134. 

As  to  management  of  property. 

5.  Under  control  of  the  court.  The  circuit  court  may  properly  instruct  a 
receiver  as  to  the  management  of  property,  on  a  petition  filed  by  him  in 
the  suit  in  which  he  is  appointed,  against  others  claiming  the  property; 
and  if  the  rights  of  such  other  party  are  established,  there  is  no  error  in 
ordering  the  receiver  not.  to  disturb  their  possession  until  the  further 
order  of  the  court,  upon  the  dismissal  of  the  petition.  Wilmington  Star 
Mining  Co.  et  al.  v.  Allen  et  al.  288. 

6.  Where  property  of  an  insolvent  corporation  is  placed  in  the  hands 
of  a  receiver,  a  bill  by  a  third  person  against  the  receiver,  and  a  cross- 
bill by  him,'  etc.,  may  all  be  regarded  as  applications  to  the  court  having 
jurisdiction  over  the  receiver  and  the  business  respecting  the  adminis- 
tration and  management  of  the  property.  And  where  leasehold  inter- 
ests are  involved,  depending  for  their  preservation  upon  the  condition  of 
continued  operations,  as  of  a  mine,  whether  it  should  be  kept  on  foot,  is 
a  matter  of  business  economy  as  well  as  of  law.  The  jurisdiction  of 
the  court  in  such  a  case  is  largely  discretionary,  which  will  not  be  inter- 
fered with,  except  in  a  case  of  flagrant  error  and  injustice.     Ibid.  288. 

RECITALS  IN  RECORDED  DEED. 

As  notice  to  subsequent  purchasers.     See  NOTICE,  4. 
RECOUPMENT. 
When  allowable. 

1.  As  to  matters  growing  out  of  contract  sued  on.  A  party  subscribed  a 
written  agreement  binding  himself,  on  a  certain  condition,  to  take  five  of 
the  bonds  of  a  railroad  company  of  $1000  each,  for  which  he  was  to  pay 
$650  for  each  bond  on  demand  of  the  secretary,  he  also  to  receive  five 
shares  of  stock  for  each  bond  so  taken,  which  bonds  were  secured  by  a 
first  mortgage  on  the  railroad  property,  and  run  for  twenty  years,  and 
bearing  seven   per  cent  interest,   payable  semi-annually  in    gold   coin, 
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RECOUPMENT.     When  allowable.     Continued. 

which  mortgage  provided  that  if  any  of  the  interest  on  the  bonds  was 
not  paid  within  ninety  days  after  due,  the  entire  principal  and  interest 
coupons  should  become  immediately  due.  He  received  and  paid  for  two 
of  the  bonds,  upon  which  the  company  made  default  in  the  payment  of 
interest  for  more  than  ninety  days  before  it  brought  suit  to  recover  dam- 
ages of  him  for  refusing  to  receive  and  pay  for  the  other  three  bonds: 
Held,  that  the  payment  of  interest  on  the  bonds  was  a  vital  part  of  the 
consideration,  and  that  the  failure  to  pay  the  interest  for  ninety  days 
made  the  bonds  become  due  and  payable,  and  that  the  party,  when  sued 
for  not  completing  his  contract,  might  recoup  the  amount  due  on  his  two 
bonds  against  the  damages  growing  out  of  his  refusal  to  accept  and  pay 
for  the  other  three  bonds.  Galena  and  Southern  Wisconsin  Railroad  Co.  v. 
Barrett,  467 

RELEASE. 

Release  of  lten  of  prior  mortgage. 

In  favor  of  a  junior  mortgage — of  its  operation  as  to  third  persons.  See 
MORTGAGES,  1,  2. 

REMEDIES. 

In  case  of  the  commingling  of  property. 

As,  where  grain  owned  by  different  persons  is  stored  in  public  warehouse, 
and  all  mingled  together — trover  will  lie  in  favor  of  each  owner.  See  TROVER, 
1,  2,  3. 

REPLEVIN. 

Refusal  of  defendant  to  deliver  property. 

1.  Power  of  the  court.  Where  a  constable  has  levied  upon  property 
under  an  execution  in  his  hands,  and  a  party  other  than  the  defendant 
in  execution  sues  out  a  writ  of  replevin  for  the  property  against  the  con- 
stable, the  court  issuing  the  writ  of  replevin  has  no  right  to  require  the 
constable  to  deliver  the  property  to  the  sheriff,  and  the  constable  is  not 
liable  to  punishment  for  a  contempt  of  court  in  refusing  to  surrender  the 
property  on  demand  to  the  officer  having  the  Avrit  of  replevin.  The 
defendant  in  replevin  is  not  bound  to  assist  the  officer  in  the  execution  of 
his  process.*     Ilorr  v.  The  People  ex  rel.  169. 

Property  levied  on  under  execution. 

2.  Officer  released  from  selling  when  taken  from  him  on  replevin.  The 
taking  of  property  from  a  constable  which  he  has  seized  on  execution, 
by  a  writ  of  replevin,  is  a  full  protection  to  him  for  failing  to  sell  the 
same,  but  he  is  not  bound  to  part  with  the  property  by  any  affirmative 
action  of  his  own.     Ibid.  169. 

♦See,  also,   Yott  v.  The  People,  91  111.  11,  as    to   the   power   of  the   court  to 
compel  the  defendant  in  replevin  to  surrender  the  property. 
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RIPARIAN  OWNERS. 

Right  to  alluvial  formations. 

1.  To  entitle  a  party  to  claim  the  right  to  an  alluvial  formation,  or 
land  gained  from  a  lake  by  alluvium,  the  lake  must  form  a  boundary  of 
his  land.  If  any  land  lies  between  his  boundary  line  and  the  lake,  he  can 
not  claim  such  formation.     Bristol  et  al.  v.  County  of  Carroll,  84. 

Boundary. 

2.  Whether  grantee  takes  to  center  of  stream.  Where  the  fee  in  a  water 
course  does  not  belong  to  the  grantor,  no  words  of  description  in  his  grant 
will  convey  to  the  center  of  it;  and  when  the  United  States  has  passed 
its  title  to  land  bordering  on  and  covered  by  a  lake,  a  subseqent  grant 
of  adjoining  land,  purporting  to  bound  it  on  the  lake,  will  not  invest  the 
grantee  of  the  second  grant  with  the  right  to  take  to  the  center  of  the 
lake,  and  such  grantee  will  have  no  right  to  alluvial  formations  therein. 
Ibid.  84. 

SCHOOLS. 

Suspension  of  pupils. 

1.  Liability  of  school  directors.  School  directors  are  invested  by  the 
statute  with  certain  discretionary  power  in  regard  to  the  suspension  or 
expulsion  of  scholars  from  the  public  schools.  In  the  exercise  of  that 
power  they  must  deliberate  and  judge  and  decide,  and  if  they  but  err  in 
their  judgments,  without  malice,  or  intention  to  wrong  the  scholar,  they 
can  not  be  held  liable  in  a  suit  for  damages  for  their  action  in  that  regard. 
McCormick  v.  Burt  et  al.  263. 

2.  Requisites  of  declaration  in  suit  against  directors  for  alleged  improper 
suspension  of  pupils.     See  PLEADING,  1. 

SELF-DEFENCE.     See  CRIMINAL  LAW,  1,  2. 

SPECIAL  ASSESSMENT. 
Lien  of  special  assessment. 

1.  Of  its  duration.     See  LIENS,  3. 
Limitation. 

2.  Under  act  of  January  27,  1869.     See  LIMITATIONS,  1. 

SPECIFIC  PERFORMANCE.     See  CHANCERY,  10. 

STATUTES. 

Construction  of  statutes. 

1.  As  to  being  retrospective.  It  is  a  doctrine  applicable  to  all  laws,  that 
it  will  not  be  supposed  the  legislature  intended  a  law  should  have  a 
retrospective  operation,  except  when  that  intention  has  been  manifested 
by  the  most  clear  and  unequivocal  expression.  The  People  ex  rel.  McCrea 
v.  Thatcher,  109. 
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STATUTES.      Continued. 
Statutes  construed. 

2.  Conservators  of  insane  married  tvomen — of  the  poiver  to  appoint,  under 
the  statute.     Gardner  v.  Maroney,  552.     See  CONSERVATORS,  1,  2,  3. 

3.  Interest  on  unpaid  taxes.  Amendatory  act  of  1879  not  to  be  given  a 
retrospective  operation.  The  People  ex  r el.  McCrea  x.  Thatcher,  109.  See 
TAXATION,  5. 

4.  Lien  as  to  special  assessment — its  duration.  Under  the  legislation  in 
relation  to  the  West  Park  and  boulevard  in  Cook  county.  The  People  ex  rel. 
McCrea  v.  Atchison  et  al.  452.     See  LIENS,  3. 

5.  Limitation — as  to  special  assessments.  Under  act  of  January  27, 
1869.  The  People  ex  rel.  McCrea  v.  Atchison  et  al.  452.  See  LIMITA- 
TIONS, 1. 

6.  Official  bonds — within  what  time  to  be  filed — whether  limitation  in  the 
law  is  mandatory,  or  merely  directory.  City  of  Chicayo  v.  Gaye  et  al.  593, 
and  Cawley  et  al.  v.  The  People,  249.     See  OFFICIAL  BONDS,  2  to  5. 

7.  Taxation  in  the  city  of  East  St.  Louis — of  the  rate  per  cent  alloioed. 
The  various  statutes  on  that  subject  construed  in  Weber  v.  Traubel,  et  al. 
427.     See  TAXATION,  6  to  10. 

8.  Recovery  of  taxes  on  forfeited  lands — as  to  the  requisite  time  of  owner- 
ship. The  statute  construed  in  The  People  v.  Winkelman,  412.  See 
PLEADING,  2. 

STATUTE  OF  FRAUDS. 

Promise  to  pay  one's  own  debt. 

1.  Where  a  party's  promise  is,  in  effect,  to  pay  his  own  debt,  though 
that  of  a  third  person  be  incidentally  guaranteed,  it  is  not  necessary  that 
it  should  be  in  writing.     Darst  v.  Bates  etal.  493. 

CONTRACT  AS  FIXING  SUM  TO  BE  PAID. 

2.  The  Statute  of  Frauds  will  be  satisfied  by  such  a  statement  in  a 
written  contract  as  ascertains  the  price  to  be  paid,  although  it  mentions 
no  specific  sum,  as  for  instance,  if  to  pay  a  price  to  be  settled  by  arbi- 
tration, or  upon  the  valuation  of  appraisers  to  be  selected  by  the  parties. 
Norton  v.  Gale,  533. 

3.  Where  a  lease  of  lots,  executed  by  both  parties,  fixed  the  annual 
rent  for  the  first  five  years,  and  then  provided  that  the  amount  of  the 
rent  to  be  paid  annually  for  the  next  five  years  should  be  six  per  cent  on 
the  appraised  value  of  the  premises,  to  be  ascertained  by  appraisers,  one 
to  be  selected  by  each  party,  and  they  to  select  another,  in  case  they 
could  not  agree,  it  was  held  that  the  contract  was  not  within  the  Statute 
of  Frauds  as  to  the  rent  to  be  paid  for  the  second  five  years.     Ibid.  533. 

STOCKHOLDERS  OF  CORPORATION, 

Liability  for  corporate  debts.     See  CORPORATIONS,  6,  7. 
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SUBROGATION. 

In  favor  of  surety  or  guarantor. 

1.  Where  a  party  pays  a  debt  which  he  is  legally  bound  to  pay  for 
another,  as  surety  or  guarantor,  he  will,  in  equity,  be  entitled  to  be  sub- 
rogated to  all  the  securities  held  for  its  payment,  and  this,  though  he  may 
have  been  the  trustee  empowered  to  sell  by  a  deed  of  trust.  Darst.  v« 
Bates  et  al.  493. 

On  redemption  from  prior  lien. 

2.  A  person  occupying  the  position  of  junior  mortgagee,  or  his  assignee^ 
may  redeem  from  a  deed  of  trust  which  is  a  prior  lien,  and  thereby 
be  subrogated  to  any  and  all  securities  held  by  or  for  the  benefit  of  the 
holder  of  the  prior  lien.     Ibid.  493. 

To  vendor's  lien. 

3.  In  favor  of  third  person  advancing  the  purchase  money.  A  person 
advancing  money  to  a  purchaser  of  land,  which  is  used  in  completing  his 
payment  of  the  purchase  money,  who  at  the  time  takes  a  deed  of  trust  on 
the  premises  to  secure  himself,  there  being  no  privity  or  arrangement 
between  him  and  the  vendor  that  he  shall  succeed  to  the  lien  of  the 
vendor,  he  will  not  be  entitled  in  equity  to  be  subrogated  to  the  rights  of 
the  vendor,  so  as  to  hold  the  entire  premises  against  a  second  purchaser 
from  the  first  of  a  part  of  the  land,  who  was  in  possession  under  his  con- 
tract at  and  before  the  execution  of  the  trust  deed.  Small  et  al.  v. 
Stagg,  39. 

SUBSEQUENTLY  ACQUIRED  TITLE. 
Inures  to  benefit  of  mortgagee.     See  MORTGAGES,  9. 
Title  subsequently  acquired  by  attorney. 

Can  not  be  asserted  against  a  defective  title  acquired  by  his  client  under  his 
advice.     See  ATTORNEY  AND  CLIENT,  1. 

SURETY. 

Whether  the  relation  of  surety  exists. 

1.  Or  that  of  junior  mortgagee.     See  MORTGAGES,  3. 

Sureties  on  official  bonds. 

2.  Of  their  liability.     See  OFFICIAL  BONDS. 

Signing  bonds  in  blank. 

3.  Of  the  implied  authority  to  fill  the  blanks — and  how  manifested.  See 
BONDS,  1  to  5. 

4.  Of  notice  to  the  obligee  as  to  surety  signing  upon  condition.  Same 
title,  6  to  9. 

45—95  III 
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SWAMP  LANDS. 
Need  not  be  actually  swamp  or  overflowed. 

1.  The  act  of  Congress  granting  swamp  and  overflowed  lands  to  the 
State  of  Illinois,  required  the  Secretary  of  the  Interior  should  transmit 
a  list  of  such  lands  in  this  State  to  the  Governor,  and  under  that  act  the 
lands  described  in  such  list  became  vested  in  the  State,  whether  they 
were  swamp  or  overflowed  lands  or  not.  Bristol  et  al.  v.  County  of  Car- 
roll, 84. 

As  TO  evidence  of  title. 

2.  The  list  and  plats  of  swamp  lands  transmitted  to  the  Governor, 
under  the  act  of  Congress  of  September  28,  1850,  by  the  Secretary  of 
the  Interior,  and  a  duly  certified  copy  of  the  list  of  such  lands,  certified 
by  the  Auditor  to  the  county  clerk,  of  the  swamp  lands  in  a  county, 
under  the  acts  of  the  legislature  granting  the  same  to  the  several  counties 
in  which  they  are  situated,  will  be  sufficient  evidence  to  show  title  in 
the  county  to  the  lands  embraced  in  such  lists  and  lying  in  such  county. 
Ibid.  84. 

TAXATION. 
Exemption  in  charter  of  corporation. 

1.  Is  a  contract,  binding  on  the  State.  Where  the  property  of  a  corpora- 
tion is  exempted  from  taxation  by  its  charter,  the  exemption  amounts  to 
a  legislative  contract,  which  is  binding  on  the  State,  and  such  property 
can  not  afterwards  be  subjected  to  taxation.  The  People  ex  rel.  McCrea  v. 
The  Soldiers'  Home  et  al.  561 

Rights  of  part  owners  of  a  tract  of  land. 

2.  As  to  right  to  pay  only  upon  what  a  party  owns — requisites  of  petition 
for  relief.  Where  a  party  who  has  been  assessed  upon  a  certain  portion 
of  a  tract  of  land,  according  to  his  claim  of  ownership,  seeks  relief 
against  a  forfeiture  of  his  land  to  the  State  for  a  refusal  to  pay  taxes 
upon  the  entire  tract,  he  should  show  by  his  petition  the  distinct  part  of 
the  tract  of  which  he  claims  to  be  the  owner,  so  that  it  may  appear  upon 
what  portions  the  respective  owners  are  to  be  liable.  Madison  County  v. 
Smith,  328. 

Setting  aside  forfeiture. 

3.  Power  of  county  board.  Where  land  has  become  forfeited  to  the 
State  for  non-payment  of  taxes,  a  county  board  has  no  power  to  set  the 
forfeiture  aside.     Ibid.  328. 

Abatement  of  taxes. 

4.  By  whom.  A  county  board  has  no  power  to  make  an  abatement  of 
taxes  legally  assessed,  extended  and  placed  in  due  course  of  collection. 
If  a  party  is  aggrieved  by  an  over  assessment,  he  should  apply  to  the 
board  of  review  to  have  it  corrected,  or  to  the  July  session  of  the  board, 
under  the  97th  section  of  the  Revenue  law.     Ibid.  328. 
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TAXATION.     Continued. 
Interest  on  unpaid  taxes. 

5.  Under  amendatory  act  of  1879.  Section  177  of  the  Revenue  law,  as 
amended  by  the  act  of  1879,  which  took  effect  July  1,  1879,  providing 
that  all  unpaid  taxes  'on  real  estate  from  and  after  the  first  day  of  May 
shall  bear  interest  at  the  rate  of  one  per  cent  a  month  until  paid  or  for- 
feited, has  no  application  to  taxes  assessed  and  levied  before  the  amend- 

•        atory  act  took  effect.      The  People  ex  rel.  McCrea  v.  Thatcher,  109. 

Taxation  in  the  city  of  East  St.  Louis. 

6.  Of  the  rate  per  cent  allowed.  Section  1  of  article  3  of  the  special 
charter,  under  which  the  city  of  East  St..  Louis  is  organized,  provides 
that  "the  city  council  shall  have  power  to  levy  and  collect  an  annual  tax, 
not  exceeding  one  per  centum  per  annum,  upon  all  property,  real  and 
personal,  within  the  jurisdiction  of  the  city,  upon  the  assessed  value 
thereof."  This  limitation  is  upon  the  grant  of  the  power  to  levy  and 
collect  taxes  generally, — and  its  effect  is,  in  no  case  shall  the  entire  tax 
of  the  city,  in  the  aggregate,  to  be  levied  annually,  exceed  the  rate  men- 
tioned.     Weber  v.  Traubel  et  al.  427. 

7.  Section  22  of  article  7  of  the  same  charter  authorizes  the  levy  and 
collection  of  a  tax,  not  exceeding  three  mills  on  the  dollar,  upon  each 
annual  assessment  of  the  taxable  property  of  the  city,  for  the  purpose  of 
paying  interest  upon  registered  bonds,  scrip  and  certificates  of  indebted- 
ness. There  is  no  repugnancy  between  this  section  and  section  1  of 
article  3,  in  respect  to  the  limit  of  the  rate  which  may  be  levied  for  all 
purposes.  The  rate  allowed  to  be  levied  under  section  22  of  article  7  is 
not  in  addition  to  the  rate  limited  in  section  1  of  article  3,  but  is  a  limit- 
ation upon  the  amount  of  taxation  allowed  for  the  specific  purpose  named 
in  that  section,  which  amount,  when  levied,  is  to  be  deducted  from  the 
aggregate  amount  which  may  be  raised  under  the  limitation  of  one  per 
cent  for  every  purpose.     Ibid.  427. 

.  8.  So,  also,  in  respect  to  the  operation  of  section  1  of  chapter  81  of 
the  Revised  Statutes  of  1874,  entitled  "Libraries,"  which  authorizes 
cities  to  levy  and  collect  a  tax  annually,  not  exceeding  one  mill  on  the 
dollar  upon  each  annual  assessment,  to  be  known  as  the  "library  fund," 
— this  statute  was  not  intended  to  interfere  with  clauses  in  the  special 
charters  of  cities  limiting  the  rate  per  cent  of  taxation,  but  the  grant 
of  power  to  tax  for  library  purposes  must  be  held  to  be  subordinate  to 
such  limitations  in  special  charters.     Ibid.  427. 

9.  The  act  in  regard  to  the  assessment  and  collection  of  municipal 
taxes,  approved  May  23,  1877,  and  in  force  July  1, 1877,  it  has  been  held, 
has  reference  only  to  the  mode  or  manner  of  assessing  taxes, — the  pur- 
pose being  to  require  uniformity  in  that  regard,  and  has  no  relation 
whatever  to  the  rate  of  taxation,  so  it  does  not  in  any  way  aid  the  view 
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TAXATION.     Taxation  in  the  city  of  East  St.  Louis.     Continued. 

that  the  city  of  East  St.  Louis  can  exceed  the  rate  of  one  per  cent  limited 
in  its  charter,  in  taxation  for  any  purpose  whatever.  Weber  v.  Traubel 
et  al.  427. 

10.  The  "  act  in  regard  to  the  assessment,  levy  and  collection  of  the 
taxes  of  incorporated  cities  in  this  State  for  years  prior  to  the  year  1877," 
approved  May  5,  1877,  does  not  in  anywise  relate  to  or  attempt  to  regu- 
late the  rate  per  cent  of  taxation  which  may  be  levied  by  cities.  Ibid. 
427. 

Recovery  of  taxes  on  forfeited  lands. 

11.  Of  the  declaration  in  suit  for  thai  purpose — as  to  the  time  of  owner- 
ship.    See  PLEADING,  2. 

TOWNS. 

Unlawful  conduct  of  commissioners  of  highways. 

1.  Liability  of  the  town  therefor.  A  town  is  not  liable  to  an  action  for 
the  unlawful  conduct  of  its  commissioners  of  highways  in  diverting  from 
its  natural  course  a  stream  of  water  in  the  construction  or  improvement 
of  a  public  highway,  whereby  the  water  is  caused  to  flow  upon  the  land 
of  another.  If  the  commissioners,  in  doing  a  lawful  act,  seize  private 
property  without  lawful  right,  or  injure  the  same  unlawfully,  the  tort  is 
that  of  the  man  or  men  who  do  the  unlawful  act,  and  is  not  that  of  such 
a  corporation.      Cooney  et  al.  v.  Town  of  Hartland,  516. 

TROVER. 

Whether  the  action  will  lie. 

1.  As  to  commingling  of  property.  It  is  not  essential  to  the  maintenance 
of  an  action  of  trover  that  the  property  in  respect  of  which  a  recovery 
is  sought  shall  be  capable  of  identification,  and  distinguished  or  sepa- 
rated from  all  other  property  of  like  character.  Nor  does  it  matter  whether 
the  plaintiff  held  the  property  alleged  to  have  been  converted,  in  sever- 
alty, or  in  common  with  another, — his  right  of  recovery  is  the  same  in 
either  case,  the  measure  of  his  recovery  being  controlled,  of  course,  by 
the  extent  of  his  interest  in  the  property.  German  National  Bank  v. 
Meadowcroft,  124. 

2.  As  to  grain  stored  in  public  warehouse,  and  mingled  with  other  grain. 
So,  where  grain  is  consigned  to  a  public  warehouse,  and  is  there 
stored  in  bins,  mingled  with  other  grain  of  like  character  and  grade, 
belonging  to  different  persons,  so  that  its  identity  is  lost,  upon  the  refusal 
of  the  warehouseman  to  deliver,  upon  the  presentation  of  the  proper 
warehouse  receipts,  the  quantity  of  grain,  and  of  the  grade,  called  for  by 
such  receipts,  the  holder  of  the  receipts  may  maintain  trover  for  the 
recovery  of  damages  according  to  the  extent  of  his  interest  in  the  prop- 
erty thus  converted.     Ibid.  124. 
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TROVER.     Whether  the  action  will  lie.     Continued. 

3.  And  this  right  of  action  would  exist  whether  the  plaintiff  be 
regarded  as  the  owner  in  severalty  of  the  number  of  bushels  of  grain 
represented  by  his  warehouse  receipts,  or  whether  it  is  to  be  considered 
that  he  holds  a  certain  proportionate  interest  in  all  the  grain  in  store  in 
common  with  other  holders  of  receipts.  German  National  Bank  v. 
Meadowcroft,  124. 

Against  whom  the  action  will  lie. 

4.  Transfer  of  public  warehouse.  If  the  ownership  and  possession  of 
a  public  warehouse  or  elevator  shall  be  transferred  to  another  by  the 
person  to  whom  grain  has  been  delivered  for  storage  therein,  the  person 
so  succeeding  to  the  possession  of  the  warehouse  and  of  the  grain  in 
store  therein  will  be  held  to  the  same  liability  to  the  holders  of  ware- 
house receipts,  and  subject  to  the  same  remedies  as  the  former  proprietor 
who  received  the  grain  and  issued  the  receipts.     Ibid.  124. 

5.  In  this  case  the  owner  of  a  public  warehouse,  in  which  was  stored 
large  quantities  of  grain  owned  by  different  persons,  conveyed  the  ware- 
house property  in  trust  for  the  security  of  a  creditor.  The  creditor  took 
possession  of  the  warehouse,  and  of  the  grain  stored  therein,  placing  the 
property  in  charge  of  another  person  as  his  agent.  The  holder  of  a 
warehouse  receipt  for  a  quantity  of  grain  delivered  to  the  former  owner 
of  the  warehouse,  presented  the  same  to  the  person  thus  in  charge,  and 
demanded  the  grain  represented  thereby,  which  was  refused:  Held,  an 
action  of  trover  would  lie  against  the  creditor  so  in  possession,  at  the 
suit  of  the  holder  of  the  warehouse  receipt,  for  the  conversion  of  the 
grain  called  for  by  the  receipt.     Ibid.  124. 

TRUSTS. 

Acknowledgment  of  a  trust. 

1.  What  so  regarded.  The  grantee,  in  a  deed  which  was  never  deliv- 
ered, conveyed  the  property,  without  consideration,  to  the  widow  of  the 
first  grantor.  This  second  grantee  thereupon  executed  a  deed  of  trust  to 
another  to  secure  the  payment  of  borrowed  money,  giving  notice,  in 
writing,  to  the  lender  of  the  money,  before  consummating  the  transac- 
tion, that  the  property  embraced  in  the  deed,  in  fact,  belonged  to  the 
minor  son  and  heir  at  law  of  her  husband,  the,  original  grantor  in  the 
deed  which  was  never  delivered.  Upon  bill  filed  by  the  heir  at  law  to 
establish  a  trust  in  respect  of  the  property,  it  was  considered  that  such 
notice  given  to  the  grantee  in  the  deed  of  trust  might  be  regarded  as  a 
sufficient  acknowledgment  of  the  trust  in  favor  of  the  heir  at  law.  Union 
Mut.  Life  Ins.  Co.  et  al.  v.  Campbell,  267. 

Resulting  trust. 

2.  Barred  by  release.  Where  a  husband,  entrusted  with  his  wife's 
money  to  invest  in  real  estate  in  her  name,  took  the  title  in  his  own 
name,  paying  with  her  money,  and  after  their  separation  a   settlement 
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TRUSTS.     Resulting  trust.     Continued. 

was  made  between  them  by  which  he  gave  her  certain  furniture  and 
$800,  in  consideration  of  which  she  gave  him  a  written  release  and  full 
discharge  from  all  claims,  debts,  demands,  actions  and  causes  of  action 
of  every  kind  and  nature,  it  was  held  a  complete  bar  to  a  bill  subse- 
quently filed  by  her  against  him  to  compel  a  conveyance  of  the  real 
estate  to  her.     Moss  v.  Moss,  449. 

Whether  a  trust  arises. 

3.  In  favor  of  children,  for  moneys  improperly  paid  to  their  father.  See 
ADMINISTRATION  OF  ESTATES,  3. 

ULTRA  VIRES.     See  CORPORATIONS,  3;  INTEREST,  2. 

USURY. 

Who  mat  plead  usury. 

1.  It  is  only  the  debtor  that  can  plead  or  set  up  usury.  If  he  or  his 
surety  pays  the  same  it  is  no  concern  of  others.  Darst  v.  Bates  ei  al. 
493. 

Of  the  defence  of  usury — the  pleadings. 

2.  Strictness  in  pleading.  It  is  no  doubt  true  that  where  usury  is 
pleaded  at  law,  or  is  set  up  in  a  plea  in  equity,  there  must  be  strictness 
in  setting  out  the  substance  of  the  defence,  but  the  same  strictness  is  not 
required  in  an  answer.     Jenkins,s  Asignee,  v.  Greenbaum  et  al.  11. 

3.  Former  decisions — as  to  pleading  usury.  If  the  language  used  in  the 
case  of  Mosier  v.  Norton  et  al.  83  111.  513,  can  be  held  to  apply  to  plead- 
ing the  defence  of  usury,  it  can  only  refer  to  pleading  usury  in  its  proper 
sense,  and  can  only  be  applied  to  the  substance,  and  not  the  form  of  the 
plea, — such  as  to  time,  dates,  places,  sums,  etc.;  but  the  language  of  that 
case  evidently  refers  to  the  proof,  and  manifestly  announces  the  true 
rule,  that  the  quantum  of  evidence  must  be  the  same  in  both  courts  of  law 
and  equity.  The  court,  in  the  case  of  Maher  v.  Lanfrom,  86  111.  513, 
applied  too  rigid  a  rule  to  the  sufficiency  of  that  part  of  an  answer  setting 
up  usury.     Ibid.  11. 

4.  Sufficiency  of  answer  to  admit  defence.  Where  a  bill  to  foreclose  a 
deed  of  trust  prays  that  an  account  may  be  taken  of  what  is  due  on  the 
notes  secured,  even  if  the  answer  does  not  set  up  the  technical  defence 
of  usury,  by  claiming  a  forfeiture  of  all  the  interest,  but  simply  claims 
that  the  usurious  interest  paid  in  excess  of  six  per  cent  be  applied  as  a 
credit  on  the  debt,  and  that  the  account  be  stated  on  equitable  principles, 
it  will  be  sufficient  to  enable  the  defendant  to  avail  of  any  usurious  pay- 
ments made  in  excess  of  six  per  cent  on  the  notes  secured  or  in  the  vari- 
ous transactions  upon  which  they  were  based.     Ibid.  11. 
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USURY.     Continued. 
Relief  in  equity. 

5.  Upon  what  terms.  The  practice  in  equity  has  always  allowed  the 
complainant  to  compel  a  discovery  of  the  particulars  of  usurious  trans- 
actions on  the  condition,  only,  that  he  waives  the  forfeiture  of  the  statu- 
tory penalty  and  submits  to  pay  the  debt  with  legal  interest,  and  no 
greater  degree  of  strictness  in  setting  up  usury  will  be  required  in  an 
answer,  but  it  may  be  stated  generally,  and  need  not  be  more  specific 
than  is  required  in  a  bill.     Jenkins,  Assignee  v.  Greenbaum  et  al.  11. 

6.  Mode  of  stating  account.  Where  a  creditor  asks  for  and  submits  to 
have  an  account  stated  in  a  court  of  equity,  it  must  be  done  on  equitable 
principles,  and  all  money  paid  him  under  usurious  agreements,  above  the 
legal  rate  of  interest,  will  be  regarded  as  payments  on  the  principal,  and 
should  be  thus  allowed  in  the  statement  of  the  account,  even  without  any 
plea  or  notice.  Where  an  account  is  sought  and  ordered  for  any  purpose, 
none  but  legal  claims  should  be  allowed;  and  where  the  bill  of  items  is 
presented,  each  party  has  the  right  to  contest  the  existence,  the  amount 
and  the  legality  of  each  item ;  nor  is  either  party  required  to  lay  a 
foundation  for  such  a  contest  in  his  pleadings,  especially  as  it  regards 
each  item.     Ibid.  11. 

7.  Application  of  payments — in  equity.  In  a  court  of  equity  relief  will 
be  given  against  payments  of  usury,  though  voluntarily  submitted  to  at 
the  time,  on  the  ground  of  oppression  and  injustice,  as  well  as  its  being 
against  the  statute,  and  will  apply  all  such  payments  above  six  per  cent 
in  discharge  of  the  principal  debt.     Ibid.  11. 

8.  On  bill  to  foreclose  a  trust  deed,  praying  for  an  account,  all  sums 
of  money  paid  under  usurious  agreements  upon  the  notes  secured,  or 
upon  the  accounts  and  renewals  before  the  notes  were  given  or  agreed  to 
be  paid,  above  six  per  cent,  where  the  defendant  submits  to  pay  lawful 
interest,  should  be  deducted  from  and  operate  as  a  credit  on  the  notes; 
but  usury  paid  on  transactions  disconnected  with  the  indebtedness  sued 
on  should  be  rejected,  and  if  at  any  time  a  settlement  has  been  made, 
and  new  notes  given  in  which  there  is  no  usury,  or  on  which  none  has 
been  paid,  the  master  can  not  go  behind  the  settlement.  But  so  long 
as  any  portion  of  the  debt  on  which  usury  has  been  paid  or  reserved 
remains,  all  usury  thus  paid  above  six  per  cent  should  be  deducted  as 
credits.     Ibid.  11. 

VENDOR'S  LIEN.     See  LIENS,  4. 

VOID  AND  VOIDABLE. 

Sale  under  power  in  mortgage. 

For  benefit  of  mortgagee — voidable  only,  not  void.     See  MORTGAGES,  11 
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WAREHOUSEMAN. 

Grain  of  different  owners  commingled. 

Of  their  remedy.     See  TROVER,  1,  2,  3.     , 

WILLS. 

Of  a  devise  upon  condition. 

1.  Where  a  devise  is  to  take  effect  only  upon  the  performance  by  the 
devisee  of  a  precedent  condition,  the  condition  must  be  strictly  per- 
formed, and  where  there  is  a  substantial  deviation  from  the  intent  of  the 
testator  as  expressed  in  the  will,  the  title  will  not  vest.  And  a  court  of 
chancery  will  never  vest  an  estate  when,  by  reason  of  a  condition  prece- 
dent, it  will  not  vest  in  law.     Nevius  et  al.  v.  Gourley  et  al.  206. 

2.  And  if  the  precedent  act  to  be  performed  consists  of  several  par- 
ticulars, every  particular  must  be  performed  before  the  estate  can  vest 
or  take  effect.     Ibid.  206. 

3.  A  will  provided  that  if  a  devisee  named  should  pay  certain  lega- 
cies, specified,  "out  of  his  own  private  funds,"  within  one  year  from  the 
date  of  the  death  of  the  testator,  and  should  settle  the  estate  (of  which  he 
was  appointed  the  executor)  without  any  other  charge  to  said  estate,  then 
the  testator  "  gave  and  bequeathed"  to  such  devisee  a  certain  described 
tract  of  land,  the  will  further  providing:  If  the  said  devisee  should  not 
fully  comply  with  the  foregoing  conditions,  he  should  have  no  lien  on  the 
land  mentioned.  It  was  held,  the  conditions  named  were  precedent  con- 
ditions, and  unless  performed  according  to  the  intent  of  the  testator,  the 
title  to  the  land  would  not  vest.     Ibid.  206. 

As  to  manner  of  paying  legacy. 

4.  Where  land  is  devised  upon  condition  that  the  devisee  shall  pay  a 
money  legacy  specified  in  the  will,  if  the  legatee  sees  proper  to  accept  the 
promissory  note  of  the  devisee  of  the  land,  in  payment  of  the  legacy,  that 
will  be  regarded  as  a  good  payment  under  the  will.     Ibid.  206. 

5.  But  where  the  will  provides  that  the  legacy  shall  be  paid  by  the 
devisee  "out  of  his  own  private  funds,"  a  payment  in  rents  belonging  to 
the  estate  (the  devisee  being  also  the  executor  of  the  estate)  will  not  be 
taken  as  a  payment,  such  as  the  will  requires.     Ibid.  206. 

Payment  to  husband  of  legatee. 

6.  Where  a  legacy  was  left  to  a  married  woman  by  a  will  made  in 
1877,  a  payment  of  the  same  to  the  husband  of  the  legatee,  without 
authority  from  her,  will  not  be  such  a  payment  as  will  bar  her  rights. 
Ibid.  206. 
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WITNESSES. 
Competency. 

1.  Persons  interested,  as  against  heirs.  Three  persons  holding  certain 
lands  in  common,  under  a  contract  of  purchase,  agreed  verbally  as  to-the 
manner  of  division  among  them.  The  legal  title  to  all  the  lands  was, 
however,  conveyed  to  two  of  them,  and  one  of  these  two  subsequently 
died.  Upon  bill  filed  by  the  third  against  the  heirs  of  the  deceased  part 
owner  and  the  survivor,  who  thus  held  the  legal  title,  to  compel  a  con- 
veyance to  complainant  of  his  proper  share  of  the  lands,  it  was  held,  the 
defendant  who  was  the  survivor  of  the  two  holding  the  legal  title  had 
no  such  interest  in  the  litigation  between  the  complainant  and  the  heirs 
of  the  deceased  co-tenant  as  would  render  him  incompetent  to  testify  in 
behalf  of  the  complainant  against  the  heirs.     Rann  et  al  v.  Rann,  433. 

2.  Parties  as  witnesses.  The  statute  seems  to  contemplate  the  right 
of  an  adverse  party  to  call  the  other  to  testify,  in  all  cases.  So,  a  co- 
defendant  with  persons  defending  as  heirs,  when  called  by  the  complain- 
ant, may  testify  to  matters  in  his  own  interest  as  against  the  heirs. 
Ibid.  433. 

3.  A  judge  or  the  clerk  of  a  court  making  minutes  of  an  order  is  a  com- 
petent witness  to  prove  or  disprove  the  same  whenever  their  genuineness 
is  questioned.  It  may  be  proved  that  what  purports  to  be  a  minute  of 
a  judge  or  clerk  in  a  case  is  not,  in  fact,  his  minute,  and  upon  the  same 
principle  it  can  be  proved  by  him  that  marks  of  cancellation  or  erasure 
over  the  minute  were  not  made  by  him.     Gillett  v.  Booth,  183. 

Credibility. 

4.  It  is  inaccurate  to  instruct  a  jury  that  if  they  believe  a  witness 
has  wilfully  and  knowingly  sworn  falsely  as  to  any  material  point  in  con- 
troversy, they  may  disregard  his  entire  testimony,  without  the  qualifica- 
tion that  the  witness  was  uncorroborated  by  other  evidence.  Goelng 
et  al.  v.  Outhouse  et  al.  346. 

5.  As  to  defendant  in  criminal  case.  The  jury  are  not  bound  to  believe 
the  evidence  of  a  defendant  in  a  criminal  case  and  treat  it  the  sume  as 
that  of  other  witnesses,  but  may  take  into  consideration  the  fact  that  he 
is  defendant,  and  give  his  testimony  such  weight  as,  under  all  the  cir- 
cumstances, they  think  it  is  entitled  to.  Bulliner  et  al.  v.  The  People, 
394. 

Separating  witnesses  pending  trial. 

6.  And  effect  of  a  violation  of  an  order  of  separation.  See  PRACTICE, 
7,  8,  9. 
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